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1. Text of the Proposed Rules 
 

(a)  Pursuant to the provisions of Section 107(b) of the Sarbanes-Oxley Act of 

2002 (the "Act"), the Public Company Accounting Oversight Board (the "Board" or the 

"PCAOB") is filing with the Securities and Exchange Commission ("SEC" or 

"Commission") proposed rules to implement the Board's public accounting firm 

registration system.  The proposed rules consist of rules governing the registration 

process and instructions for a form to be used to apply for registration.  The proposed 

rules are attached as Exhibit A to this rule filing.   

(b)  Not applicable. 
 

(c)  Not applicable. 
 
2. Procedures of the Board 
 

 (a)  The Board approved the proposed rules, and authorized them for filing with 

the SEC, at its Open Meeting on April 23, 2003.  No other action by the Board is 

necessary for the filing of these proposed rules. 

  (b)  Questions regarding this rule filing may be directed to Gordon Seymour, 

Acting General Counsel (202-207-9034; seymourg@pcaobus.org) or Phoebe Brown, 

Special Counsel to Board Member Goelzer (202-207-9073; brownp@pcaobus.org). 

3. Board's Statement of the Purpose of, and the Statutory Basis for, the Proposed 
Rules 

 
(a)  Purpose 

 
Section 102 of the Act prohibits accounting firms that are not registered with the 

Board from preparing or issuing audit reports on U.S. public companies or from 
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participating in these activities.1/  The Act provides that firms must register during the 

180-day period following the Commission's determination that the Board has the 

capacity to carry out the requirements of Title I of the Act and to enforce compliance 

therewith.2/  The Commission made this determination on April 25, 2003.  In order to 

permit public accounting firms to comply with this requirement, the Board has adopted 

proposed rules to implement a registration system.  The registration system consists of 

eight rules (PCAOB Rules 2100 through 2105, and 2300), plus definitions that would 

appear in Rule 1001, and a form (PCAOB Form 1).  A general description of the 

purpose and operation of the Board's registration system is contained in "Registration 

System for Public Accounting Firms," PCAOB Release No. 2003-007 (May 6, 2003), 

which is attached as Exhibit 4 to this Form.3/  Each of the proposed rules and each part 

of the proposed form instructions is described in detail in the discussion of the proposed 

rules and form instructions that is Appendix 3 to Exhibit 4.     

(b)  Statutory Basis 

 The statutory basis for the proposed rules is Title I of the Act. 
 

                                                 
 1/  This Form uses the term "U.S. public companies" as shorthand for the 
companies that are "issuers" under the Act and the Board's rules.  This includes 
domestic public companies, whether listed on an exchange or not, and foreign private 
issuers that have either registered, or are in the process of registering, a class of 
securities with the Commission or are otherwise subject to Commission reporting 
requirements. 
 
 2/   See Sections 101(d) and 102(a) of the Act.   

 
3/  The Exhibits to this Form are incorporated herein by reference. 
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4. Board's Statement on Burden on Competition 
 

The Board does not believe that the proposed rules will result in any burden on 

competition that is not necessary or appropriate in furtherance of the purposes of the 

Act.  Under the proposed rules, all public accounting firms must register with the Board 

if they wish to prepare or issue audit reports on U.S. public companies, or to play a 

substantial role in the preparation or issuance of such reports.  In general, the 

information required to complete the Board's registration application is specifically 

required to be a part of those applications by Section 102(b) of the Act.  To the extent 

that Form 1 calls for information in addition to that specified in Section 102(b), the 

additional information is closely related to the statutory minimum requirements, and is, 

in the Board's judgment, either necessary to facilitate the Board's responsibilities or 

reasonably related to the determination that the Board will make in deciding whether to 

approve or disapprove an application. 

 Moreover, to the extent permissible under the Act and consistent with the 

Board's responsibilities, the Board has sought to base the contents of the application on 

information public accounting firms currently collect, in part to avoid imposing any undue 

burden on applicants that could have a disproportionate effect on smaller public 

accounting firms.  In addition, the proposed rules provide a mechanism for applicants to 

seek confidential treatment of any proprietary information included in their application 

that should not be publicly available.  The Board has also allowed public accounting 

firms that do not currently prepare or issue audit reports, or play a substantial role in the 

preparation or issuance of audit reports, but that wish to enter this business, to apply for 
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registration with the Board.  Further, the Board has announced that registration fees will 

vary based on the size of the applicant and the number of its issuer audit clients.   

Several commenters on the Board's proposed registration system suggested that 

requiring foreign public accounting firms to register with the Board could discourage 

smaller foreign public accounting firms, and foreign public accounting firms that are not 

affiliated with large international networks of firms, from auditing issuers.  The Board 

has given careful consideration to the impact of its registration rules on non-U.S. firms 

and has taken a number of steps to minimize any such effect.  In particular, as 

described in detail in Exhibits 3 and 4 to this filing, the Board has crafted certain 

changes to its original proposal to minimize, where permissible under the statute and 

consistent with the Board's responsibilities, the burdens on foreign public accounting 

firms applying for registration.  Given these modifications, the Board believes that the 

cost and effort for smaller firms to register with the Board will not be significantly 

disproportionate to that for larger firms4/ and therefore would not have a significant 

impact on competition.  Moreover, the Board believes that the 180-day deferral of 

registration for non-U.S. firms should also minimize the administrative burden for 

smaller non-U.S. firms, also diminishing any anti-competitive effect. 

                                                 
 4/  In general, under the Board's registration system, non-affiliated foreign 
public accounting firms will be required to respond to the same information requests as 
affiliated foreign public accounting firms applying for registration.  Because much of the 
information requested in Form 1 is focused on the applicant's practice of auditing 
"issuers," as that term is defined in the Act and the Board's rules, foreign public 
accounting firms with more issuer audit clients will necessarily be requested to provide 
more information to apply for registration than foreign public accounting firms with 
smaller practices auditing issuers.   
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 5. Board's Statement on Comments on the Proposed Rules Received from Members, 

Participants or Others 
 

The Board released its registration system proposal for public comment on 

March 7, 2003.  See Exhibit 2(a)A.  The Board received 46 written comment letters 

relating to its proposal.  See Exhibits 2(a)B and 2(a)C.  In addition, on March 31, 2003, 

the Board convened a public roundtable at which representatives of various foreign 

accounting firms, professional organizations and regulators and U.S. investors 

discussed the ramifications of the registration of non-U.S. accounting firms.  See Exhibit 

2(b).   

The Board has carefully considered all comments it has received.  In response to 

the written comments received and remarks made at the roundtable, the Board has 

clarified and modified certain aspects of its proposed rules and form instructions.  The 

Board's response to the comments it received and the changes made to the rules and 

form instructions in response to these comments are summarized in Exhibits 3 and 4 to 

this filing.   

6. Extension of Time Period for Commission Action 
 

The Board does not consent to an extension of the time period specified in 

Section 19(b)(2) of the Securities Exchange Act of 1934. 

 
7. Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for Accelerated 

Effectiveness Pursuant to Section 19(b)(2)  
 

Not applicable. 
 
8. Proposed Rules Based on Rules of Another Board or of the Commission 
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The proposed rules are not based on the rules of another board or of the 

Commission, although, as discussed in detail in Exhibit 4 to this filing, certain elements 

of the Board's proposed rules are based on parts of the federal securities laws and the 

Commission's regulations thereunder.   

 
9. Exhibits 
 

Exhibit A –   Text of the Proposed Rules 
 

Exhibit 1 –  Form of Notice of Proposed Rules for Publication in the 
Federal Register. 

 
Exhibit 2(a)A – PCAOB Release No. 2003-001 (March 7, 2003). 
 
Exhibit 2(a)B –  Alphabetical List of Comments 
 
Exhibit 2(a)C – Written comments on the rules proposed in PCAOB Release 

No. 2003-001 
 
Exhibit 2(b) – Transcript of the Board's Roundtable meeting on March 31, 

2003. 
 

Exhibit 3 –  Briefing Paper on Proposed Auditor Registration System 
(March 4, 2003). 

 
Exhibit 4 – PCAOB Release No. 2003-007 (May 6, 2003) 
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10. Signatures 
 

Pursuant to the requirements of the Act and the Securities Exchange Act of 

1934, as amended, the Board has duly caused this filing to be signed on its behalf by 

the undersigned thereunto duly authorized. 

 
 
 
Public Company Accounting Oversight Board 
 
 
By:   ____________________ 

Charles D. Niemeier 
Acting Chairman 
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EXHIBIT A 
 
Text of the Proposed Rules 
 
Underlining indicates additions 
 

 
RULES OF THE BOARD 

 
 

SECTION 1.  GENERAL PROVISIONS 
 
1000. [Reserved] 
 
   
1001. Definitions of Terms Employed in Rules. 
 

When used in the Rules, unless the context otherwise requires: 
 

(a)(ii) Accountant    
 
 The term "accountant" means a natural person – 

 
(1) who is a certified public accountant, or  
 
(2)  who holds – 
 

(i)  a college, university, or higher professional degree in 
accounting, or  

 
(ii)  a license or certification authorizing him or her to engage in 

the business of auditing or accounting, or 
 

(3) who – 
 

(i) holds a college, university, or higher professional degree in a 
field, other than accounting, and 

 
 (ii) participates in audits; 

 
 provided, however, that the term "accountant" does not include a person 

engaged only in clerical or ministerial tasks.  
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(a)(iii) Act 
 
 The term "Act" means the Sarbanes-Oxley Act of 2002. 
 

(a)(iv) Associated Entity 
 
 The term "associated entity" means, with respect to a public accounting firm – 
 

(1) any entity that directly, indirectly, or through one or more 
intermediaries, controls, or is controlled by, or is under common 
control with, such public accounting firm; or 

 
(2) any "associated entity," as used in Rule 2-01(f)(2) of Regulation S-

X, 17 C.F.R. 210.2-01(f)(2), that would be considered part of that 
firm for purposes of the Commission's auditor independence rules. 

 
(a)(v) Audit 

 
 The term "audit" means an examination of the financial statements of any issuer 
by an independent public accounting firm in accordance with the rules of the Board or 
the Commission (or, for the period preceding the adoption of applicable Rules of the 
Board under Section 103 of the Act, in accordance with then applicable generally 
accepted auditing standards for such purposes), for the purpose of expressing an 
opinion on such statements. 
 

(a)(vi) Audit Report 
 
 The term "audit report" means a document or other record – 
  

(1) prepared following an audit performed for purposes of compliance 
by an issuer with the requirements of the securities laws; and 

 
(2) in which a public accounting firm either – 
 

(i) sets forth the opinion of that firm regarding a financial 
statement, report or other document; or  

(ii) asserts no such opinion can be expressed. 
 

(a)(vii)  Audit Services 
 
 The term "audit services" means – 
 

(1)  subject to paragraph (a)(vii)(2) of this Rule, professional services 
rendered for the audit of an issuer's annual financial statements, 
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and (if applicable) for the reviews of an issuer's financial statements 
included in the issuer's quarterly reports. 

 
(2) effective after December 15, 2003, professional services rendered 

for the audit of an issuer's annual financial statements, and (if 
applicable) for the reviews of an issuer's financial statements 
included in the issuer's quarterly reports or services that are 
normally provided by the accountant in connection with statutory 
and regulatory filings or engagements for those fiscal years. 

 
(b)(i) Board 

 
 The term "Board" means the Public Company Accounting Oversight Board. 
 

(c)(i) Commission 
 
 The term "Commission" means the Securities and Exchange Commission. 
 

(e)(i) Exchange Act 
 
 The term "Exchange Act" means the Securities Exchange Act of 1934, as 
amended. 
 

(f)(i) Foreign Public Accounting Firm 
 
 The term "foreign public accounting firm" means a public accounting firm that is 
organized and operates under the laws of a non-U.S. jurisdiction, government or 
political subdivision thereof. 
 

(i)(iii) Issuer 
 
 The term "issuer" means an issuer (as defined in Section 3 of the Exchange Act), 
the securities of which are registered under Section 12 of that Act, or that is required to 
file reports under Section 15(d) of that Act, or that files or has filed a registration 
statement that has not yet become effective under the Securities Act of 1933, and that it 
has not withdrawn. 
 
 (n)(ii) Non-Audit Services 

 
The term "non-audit services" means – 
 

(1)  subject to paragraph (n)(ii)(2) of this Rule, services related to 
financial information systems design and implementation as defined 
in Rule 2-01(c)(4)(ii) of Regulation S-X, 17 C.F.R. 2-01(c)(4)(ii), and 
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all other services, other than audit services or other accounting 
services. 

 
(2)  effective after December 15, 2003, all other services other than 

audit services, other accounting services, and tax services.  
 
(o)(i) Other Accounting Services  

 
The term "other accounting services" means – 
 

(1) subject to paragraph (o)(i)(2) of this Rule, services that are normally 
provided by the public accounting firm that audits the issuer's 
financial statements in connection with statutory and regulatory 
filings or engagements and assurance and related services that are 
reasonably related to the performance of the audit or review of the 
issuer's financial statements, other than audit services. 

 
(2) effective after December 15, 2003, assurance and related services 

that are reasonably related to the performance of the audit or 
review of the issuer's financial statements, other than audit 
services. 

 
(p)(i) Person Associated With a Public Accounting Firm (and Related 

Terms)  
 
 The terms "person associated with a public accounting firm" (or with a "registered 
public accounting firm" or "applicant") and "associated person of a public accounting 
firm" (or of a "registered public accounting firm" or "applicant") mean any individual 
proprietor, partner, shareholder, principal, accountant, or professional employee of a 
public accounting firm, or any independent contractor that, in connection with the 
preparation or issuance of any audit report –  
 

(1) shares in the profits of, or receives compensation in any other form 
from, that firm; or  

 
(2) participates as agent on behalf of such accounting firm in any 

activity of that firm;  
 

provided, however, that these terms do not include a person engaged only in clerical or 
ministerial tasks or a person whom the public accounting firm reasonably believes is a 
person primarily associated with another registered public accounting firm. 
 

(p)(ii) Play a Substantial Role in the Preparation or Furnishing of an Audit 
Report 
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The phrase "play a substantial role in the preparation or furnishing of an audit 
report" means – 

 
(1) to perform material services that a public accounting firm uses or 

relies on in issuing all or part of its audit report with respect to any 
issuer, or  

 
(2) to perform the majority of the audit procedures with respect to a 

subsidiary or component of any issuer the assets or revenues of 
which constitute 20% or more of the consolidated assets or 
revenues of such issuer necessary for the principal accountant to 
issue an audit report on the issuer. 

 
Note 1: For purposes of paragraph (1) of this definition, the term "material 

services" means services, for which the engagement hours or fees 
constitute 20% or more of the total engagement hours or fees, 
respectively, provided by the principal accountant in connection with 
the issuance of all or part of its audit report with respect to any issuer.  
The term does not include non-audit services provided to non-audit 
clients. 

 
Note 2: For purposes of paragraph (2) of this definition, the phrase "subsidiary 

or component" is meant to include any subsidiary, division, branch, 
office or other component of an issuer, regardless of its form of 
organization and/or control relationship with the issuer. 

 
Note 3: For purposes of determining "20% or more of the consolidated assets 

or revenues" under paragraph (2) of this Rule, this determination 
should be made at the beginning of the issuer's fiscal year using prior 
year information and should be made only once during the issuer's 
fiscal year. 

 
(p)(iii) Public Accounting Firm 

 
 The term "public accounting firm" means a proprietorship, partnership, 
incorporated association, corporation, limited liability company, limited liability 
partnership, or other legal entity that is engaged in the practice of public accounting or 
preparing or issuing audit reports. 
 

(r)(i) Registered Public Accounting Firm  
 
 The term "registered public accounting firm" means a public accounting firm 
registered with the Board. 
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(r)(ii) Rules or Rules of the Board 
 
 The terms "Rules" or "Rules of the Board" mean the bylaws and rules of the 
Board (as submitted to and approved, modified, or amended by the Commission in 
accordance with Section 107 of the Act) and those stated policies, practices, and 
interpretations of the Board that the Commission, by rule, may deem to be rules of the 
Board, as necessary or appropriate in the public interest or for the protection of 
investors. 
 

(s)(ii) Securities Laws 
 

  The term "securities laws" means the provisions of the law referred to in Section 
3(a)(47) of the Exchange Act, as amended by the Act, and includes the rules, 
regulations, and orders issued by the Commission thereunder.  

 
(s)(iii) State 
 
The term "State" means any state of the United States, the District of Columbia, 

Puerto Rico, the Virgin Islands, or any other territory or possession of the United States.  
 
(t)(i) Tax Services  
 
The term "tax services" means professional services rendered for tax 

compliance, tax advice, and tax planning. 
 

 
SECTION 2.  REGISTRATION AND REPORTING 

 
Part 1 – Registration of Public Accounting Firms 

 
2100. Registration Requirements for Public Accounting Firms.   
 

Effective [Insert the date 180 days after the Commission's determination 
pursuant to 101(d) of the Act] (or, for foreign public accounting firms, [Insert the date 
360 days after the Commission's determination pursuant to 101(d) of the Act]), each 
public accounting firm that – 

 
(a) prepares or issues any audit report with respect to any issuer; or 

 
(b) plays a substantial role in the preparation or furnishing of an audit 

report with respect to any issuer  
 
must be registered with the Board. 
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Note 1: As set forth in Section 106(a)(1) of the Act, registration with the Board 
pursuant to this Rule will not by itself provide a basis for subjecting a 
foreign public accounting firm to the jurisdiction of the U.S. federal or 
State courts, other than with respect to controversies between such 
firms and the Board. 

 
Note 2: The issuance of a consent to include an audit report for a prior period 

by a public accounting firm, which does not currently have and does 
not expect to have an engagement with an issuer to prepare or issue, 
or to play a substantial role in the preparation or furnishing of an audit 
report with respect to any issuer, will not by itself require a public 
accounting firm to register under Rule 2100. 

 
2101. Application for Registration. 
 

Any public accounting firm applying to the Board for registration pursuant to Rule 
2100 must complete and file an application for registration on Form 1 by following the 
instructions to that form.  Unless directed otherwise by the Board, the applicant must file 
such application and exhibits thereto electronically with the Board through the Board's 
web-based registration system.  An applicant may withdraw its application for 
registration by written notice to the Board at any time before the approval or disapproval 
of the application. 

 
2102. Date of Receipt. 

 
 Unless the Board directs otherwise, the date of receipt of an application for 
registration will be the later of (a) the date on which the registration fee has been paid, 
or (b) the date on which the application is submitted to the Board through its web-based 
registration system. 
 
2103. Registration Fee. 
 
 Each applicant for registration must pay a registration fee. The Board will, from 
time to time, announce the current registration fee.  No portion of the registration fee is 
refundable, regardless of whether the application for registration is approved, 
disapproved, or withdrawn. 
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2104.  Signatures. 
 
 Each signatory to an application for registration (including, without limitation, 
each signatory to the consents required by such application) shall manually sign a 
signature page or other document authenticating, acknowledging or otherwise adopting 
his or her signature that appears in typed form within the electronic filing. Such 
document shall be executed before or at the time the electronic filing is made and shall 
be retained by the filer for a period of seven years.  Upon request, an electronic filer 
shall furnish to the Board or its staff a copy of all documents retained pursuant to this 
Rule. 
 
2105.  Conflicting Non-U.S. Laws 
 
 (a) An applicant may withhold information from its application for registration 
when submission of such information would cause the applicant to violate a non-U.S. 
law if that information were submitted to the Board. 
 
 (b) An applicant that claims that submitting information as part of its 
application would cause it to violate non-U.S. laws must – 
 

 (1) identify, in accordance with the instructions on Form 1, the 
information that it claims would cause it to violate non-U.S. laws if 
submitted; and 

 
  (2) include as an exhibit to Form 1 – 
 

(i) a copy of the relevant portion of the conflicting non-U.S. law; 
 
(ii) a legal opinion that submitting the information would cause 

the applicant to violate the conflicting non-U.S. law; and 
 
(iii)  an explanation of the applicant's efforts to seek consents or 

waivers to eliminate the conflict, if the withheld information 
could be provided to the Board with a consent or a waiver, 
and a representation that the applicant was unable to obtain 
such consents or waivers to eliminate the conflict. 

 
2106. Action on Applications for Registration. 
 

(a) Standard for Approval.   
 
After reviewing the application for registration, any additional information 

provided by the applicant, and any other information obtained by the Board, the Board 
will determine whether approval of the application for registration is consistent with the 
Board's responsibilities under the Act to protect the interests of investors and to further 
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the public interest in the preparation of informative, accurate, and independent audit 
reports for companies the securities of which are sold to, and held by and for, public 
investors. 

 
(b) Action on Application. 
 
Unless the applicant consents otherwise, the Board will take action on an 

application for registration not later than 45 days after the date of receipt of the 
application by the Board.  
 

(1) If the Board makes the determination in paragraph (a) of this Rule, 
the Board will approve the application. 

 
(2) If the Board is unable to determine that the standard for approval in 

paragraph (a) of this Rule is met, or if the Board determines that the 
application may be materially inaccurate or incomplete, the Board 
will: 

 
  (i)  request more information from the applicant; or 
 

(ii)  provide the applicant with written notice of a hearing, 
pursuant to the Board's procedural rules governing 
disciplinary proceedings, to determine whether to approve or 
disapprove the application.  Such notice will specify, in 
reasonable detail, the proposed grounds for disapproval.  
Such notice may, at the applicant's election, be treated as a 
written notice of disapproval for purposes of Section 102(c) 
of the Act. 

 
(c)  Requests for More Information. 
 
If the Board requests more information from an applicant, and such applicant 

submits the requested information to the Board, the Board will treat the application, as 
supplemented by the requested information, as if it were a new application for purposes 
of paragraph (b) of this Rule.  The Board will take action on such supplemented 
applications as soon as practicable, and not later than 45 days after receipt of the 
supplemented application by the Board.  If such firm declines to provide the requested 
information, or fails to do so within a reasonable amount of time, the Board may deem 
the application incomplete for purposes of paragraph (b)(2) of this Rule, may deem the 
application not to have been received in accordance with Rule 2102, or may take such 
other action as the Board deems appropriate. 

 
Part 2 – Reporting 

 
 [reserved] 
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Part 3 – Public Availability Of Applications And Reports 
 

 
2300.  Public Availability of Information Submitted to the Board; Confidential 

Treatment Requests. 
 

(a) Except as provided in paragraph (b) below, an application for registration 
will be publicly available as soon as practicable after the Board approves or disapproves 
such application. 

 
 (b) Confidential Treatment Requests.   
 
 A public accounting firm may request confidential treatment of any information 
submitted to the Board in connection with its application for registration, provided that 
the information as to which confidential treatment is requested – 
 

(1) has not otherwise been publicly disclosed, and  
 

(2) either (i) contains information reasonably identified by the public 
accounting firm as proprietary information, or (ii) is protected from 
public disclosure by applicable laws related to the confidentiality of 
proprietary, personal, or other information.  

 

 (c) Application Procedures. 

 To request confidential treatment of information submitted to the Board in 
connection with an application for registration, the applicant must – 

(1) identify in accordance with the instructions on Form 1 the 
information that it desires to keep confidential; and 

(2) include as an exhibit to Form 1 a detailed explanation as to why, 
based on the facts and circumstances of the particular case, the 
information meets the requirements of paragraph (b) of this Rule.  

 (d) Pending a determination by the Board as to whether to grant the request 
for confidential treatment, the information for which confidential treatment has been 
requested will not be made available to the public. 

 (e) If the Board determines to deny a confidential treatment request, the 
requestor will be notified in writing of the Board's decision, and of the date on which the 
information in question will be made public, a reasonable time in advance of such date. 
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 (f) Unless the applicant requests otherwise, the exhibit containing an 
explanation supporting a confidential treatment request will be afforded confidential 
treatment without the need for a request for confidential treatment. 

 (g) Information as to which the Board grants confidential treatment under this 
rule will not be made available to the public by the Board.  The granting of confidential 
treatment will not, however, limit the ability of the Board (1) to provide the information as 
to which confidential treatment was granted to the Commission, or (2) to comply with 
any subpoena validly issued by a court or other body of competent jurisdiction.  In the 
event the Board receives such a subpoena, the Board will notify the applicant of such 
subpoena, to the extent permitted by law, to allow the applicant the opportunity to object 
to such subpoena. 

 (h) Pursuant to Section 101(g)(2) of the Act, the Board hereby delegates, until 
the Board orders otherwise, to the Director of Registration and Inspection the Board's 
functions under this Rule. 
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FORM 1 – APPLICATION FOR REGISTRATION  

 
 

GENERAL INSTRUCTIONS 
 

1. The definitions in the Board's rules apply to this form.  Italicized terms in the 
instructions to this form are defined in the Board's rules.  See Rule 1001. 

 
2. Any public accounting firm applying to the Board for registration pursuant to 

Section 102 of the Act must file this form with the Board.  See Rule 2101. 
 
3. In addition to these instructions, the rules contained in Section 2 of the Board's 

rules govern applications for registration.  Please read these rules and the 
instructions carefully before completing this form. 

 
4. Unless otherwise directed by the Board, applicants must submit this form, and all 

exhibits to the form, to the Board electronically by completing the Web-based 
version of Form 1.  [Website details to be inserted before registration system is 
operational].  See Rule 2101. 

 
5. This form must be accompanied by a registration fee in accordance with Section 

102(f) of the Act.  The amount of the required fee is available at [Website details 
to be inserted before registration system is operational].  An application for 
registration will not be deemed received by the Board until the registration fee 
has been paid.  See Rule 2102. 

 
6. An applicant may request confidential treatment of any portion of its application 

for registration that has not otherwise been publicly disclosed and that either 
contains information reasonably identified by the applicant as proprietary 
information or that is protected from public disclosure by applicable laws related 
to confidentiality of proprietary, personal, or other information.  An applicant that 
requests confidential treatment must identify the portion of the application that it 
desires to keep confidential, and include, as Exhibit 99.1 to the application for 
registration, a detailed explanation as to why, based on the facts and 
circumstances of the particular case, the information is proprietary or is protected 
from disclosure by applicable laws related to the confidentiality of proprietary, 
personal, or other information.  The Board will normally grant confidential 
treatment requests for information concerning non-public disciplinary 
proceedings.  The Board will determine whether or not to grant other confidential 
treatment requests on a case-by-case basis.  See Rule 2300(c). 
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7. If an applicant is prohibited by the law(s) of a non-U.S. jurisdiction from 
submitting to the Board information requested by all or a part of an Item to this 
form, the applicant shall so indicate by making a notation under the relevant item 
number of the form and furnishing, as Exhibit 99.2 to the application for 
registration, the following information: (i) a copy of the relevant portion of the 
conflicting non-U.S. law, (ii) a legal opinion that submitting the information would 
cause the applicant to violate the conflicting non-U.S. law; and (iii) an explanation 
of the applicant's efforts to seek consents or waivers to eliminate the conflict, if 
the withheld information could be provided to the Board with a consent or waiver, 
and a representation that the applicant was unable to obtain such consents or 
waivers to eliminate the conflict.  

 
8. Where this form requires disclosure of a sum of money, such amount must be 

stated in U.S. dollars and rounded to the nearest thousand.  If such amount was 
received or paid in a currency other than U.S. dollars, the amount must be 
converted to U.S. dollars. 

 
9. Where this form requires non-historical (i.e., current) information, applicants may 

submit the information as of a date not earlier than 90 days prior to submission of 
the application.  Such information will be deemed current for purposes of this 
form. 

 
10. Information submitted as part of this form, including any exhibit to this form, must 

be in the English language. 
 
PART I   –  IDENTITY OF THE APPLICANT 

 
Item 1.1 Name of Applicant 
 
State the legal name of the applicant; if different, also state the name or names under 
which the applicant (or any predecessor for which the applicant is the successor in 
interest with respect to the entity's liabilities) issues audit reports, or has issued any 
audit report during the five years prior to the date of this application. 
 
Item 1.2 Applicant Contact Information 
 
State the physical address (and, if different, mailing address) of the applicant's 
headquarters office.  State the telephone number and facsimile number of the 
applicant's headquarters office.  If available, state the Website address of the applicant. 
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Item 1.3 Primary Contact and Signatories 
 
State the name, title, physical business address (and, if different, business mailing 
address), telephone number, fax number, and e-mail address of a partner or authorized 
officer of the applicant who will serve as the applicant's primary contact with the Board 
regarding this application.  Provide the same information for every person whose 
signature appears in Part VIII or Part IX of this form, if any of those persons are different 
from the primary contact. 
 
Item 1.4 Applicant's Form of Organization 
 
State the applicant's legal form (e.g., proprietorship, partnership, limited liability 
partnership) and the jurisdiction (e.g., the state of the United States or comparable non-
U.S. jurisdiction) under the law of which the applicant is organized or exists.  
 
Item 1.5 Applicant's Offices 
 
If the applicant has more than one office, furnish, as Exhibit 1.5, the physical address 
(and, if different, mailing address) of each of the applicant's offices.   
Item 1.6 Associated Entities of Applicant 
 
State the name and physical address (and, if different, mailing address) of all 
associated entities of the applicant that engage in the practice of public accounting or 
preparing or issuing audit reports, or comparable reports prepared for clients that are 
not issuers.  Do not include any person listed in Item 7.1. 
 
Item 1.7 Applicant's Licenses 
 
List every license or certification number issued to the applicant authorizing it to engage 
in the business of auditing or accounting.   For each such license or certification 
number, furnish the name of the issuing state, agency, board, or other authority.  
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PART II   –  LISTING OF APPLICANT'S PUBLIC COMPANY AUDIT CLIENTS AND 

RELATED FEES 
 
Item 2.1  Issuers for Which Applicant Prepared Audit Reports During the Preceding 

Calendar Year 
 

List the names of all issuers for which the applicant prepared or issued any audit report 
dated during the calendar year preceding the calendar year in which this application is 
filed.  In addition to the issuer's name, this list must include, with respect to each issuer 
– 
 

a. The issuer's business address (as shown on its most recent filing with the 
Commission). 

 
b. The date of the audit report. 
 
c. The total amount of fees billed for audit services for the issuer's fiscal year for 

which the audit report was issued.   
 
d. The total amount of fees billed for other accounting services for the issuer's fiscal 

year for which the audit report was issued. 
 
e. The total amount of fees billed for non-audit services for the issuer's fiscal year 

for which the audit report was issued. 
 

Note:  Only fees billed by the principal accountant (i.e., the public accounting firm 
that issued the audit report) need be disclosed in response to this Item.  To the 
extent not previously disclosed or known by the applicant, estimated amounts 
may be used in responding to this Item.  For investment company issuers, the 
fees disclosed in response to paragraphs (c) – (e) of this Item should include all 
fees for services rendered to the issuer, to the issuer's investment adviser (not 
including any sub-adviser whose role is primarily portfolio management and is 
subcontracted with or overseen by another investment adviser), and to any entity 
controlling, controlled by, or under common control with, the adviser that provides 
ongoing services to the issuer. 
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Item 2.2 Issuers for Which Applicant Prepared Audit Reports During the Current 
Calendar Year 

 
List the names of all issuers for which the applicant prepared or issued any audit report 
dated during the current calendar year.  (Do not include audit reports the applicant 
expects to prepare or issue during this calendar year, but that have not yet been issued.  
These are called for in Item 2.3 below.)    In addition to the issuer's name, include, with 
respect to each issuer – 
 

a. The issuer's business address (as shown on its most recent filing with the 
Commission).   

 
b. The date of the audit report. 
 
c. The total amount of fees billed for audit services for the issuer's fiscal year for 

which the audit report was issued. 
 
d. The total amount of fees billed for other accounting services for the issuer's fiscal 

year for which the audit report was issued. 
 
e. The total amount of fees billed for non-audit services for the issuer's fiscal year 

for which the audit report was issued. 
 

Note:  Only fees billed by the principal accountant (i.e., the public accounting firm 
that issued the audit report) need be disclosed in response to this Item.  To the 
extent not previously disclosed or known by the applicant, estimated amounts 
may be used in responding to this Item.  For investment company issuers, the 
fees disclosed in response to paragraphs (c) – (e) of this Item should include all 
fees for services rendered to the issuer, to the issuer's investment adviser (not 
including any sub-adviser whose role is primarily portfolio management and is 
subcontracted with or overseen by another investment adviser), and to any entity 
controlling, controlled by, or under common control with, the adviser that provides 
ongoing services to the issuer. 
 

Item 2.3 Issuers for Which Applicant Expects to Prepare Audit Reports During the 
Current Calendar Year 

 
List the names of all issuers for which the applicant expects to prepare or issue any 
audit report dated during the calendar year in which this application is filed.  In addition 
to the issuer's name, include, with respect to each issuer, the issuer's business address 
(as shown on its most recent filing with the Commission). 
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Note:  An applicant may presume that it is expected to prepare or issue an audit 
report for an issuer (i) if it has been engaged to do so, or (ii) if it issued an audit 
report during the preceding calendar year for an issuer, absent an indication from 
the issuer that it no longer intends to engage the applicant. 

 
Item 2.4 Issuers for Which Applicant Played, or Expects to Play, a Substantial Role in 

Audit 
 
For applicants that did not prepare or issue an audit report dated during the preceding 
or current calendar year, and that do not expect to prepare or issue an audit report 
dated during the current calendar year, list the names of all issuers for which the 
applicant played, or expects to play, a substantial role in the preparation or furnishing of 
an audit report dated during the preceding or current calendar year.  In addition to the 
issuer's name, this list must include, with respect to each issuer –  
 

a. The issuer's business address (as shown on its most recent filing with the 
Commission). 

 
b. The name of the public accounting firm that issued, or is expected to issue,  the 

audit report. 
 
c. The date of the audit report, if it has been issued.  
 
d. The type of substantial role played by the applicant with respect to the audit 

report.   
 

Note:  Applicants that disclosed the name of an issuer in response to any of 
Items 2.1 – 2.3 need not respond to this Item.  In responding to the part of this 
Item that asks about issuers for which the applicant expects to play a substantial 
role in the preparation or furnishing of an audit report, an applicant may presume 
that it is expected to play a substantial role in the preparation or furnishing of an 
audit report for an issuer (i) if it has been engaged to do so, or (ii) if it played a 
substantial role in the preparation and furnishing of an audit report during the 
preceding calendar year, absent an indication from the issuer or principal 
accounting firm that it no longer intends to engage the applicant. 

 
 

PART III  –  [RESERVED] 
 
 
PART IV – STATEMENT OF APPLICANT'S QUALITY CONTROL POLICIES  
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Item 4.1 Applicant's Quality Control Policies  
 
Furnish, as Exhibit 4.1, a narrative, summary description, in a clear, concise and 
understandable format, of the quality control policies of the applicant for its accounting 
and auditing practices, including procedures used to monitor compliance with 
independence requirements. 
 
PART V – LISTING OF CERTAIN PROCEEDINGS INVOLVING THE APPLICANT  
 
Item 5.1 Certain Criminal, Civil and Administrative Proceedings  

 
a. Indicate whether or not the applicant or any associated person of the applicant is 

a defendant or respondent – 
 

1. in any pending criminal proceeding, or was a defendant in any such 
proceeding in which a judgment was rendered against the applicant or 
such person, whether by plea or after trial, during the previous five years; 

 
2. in any pending civil or alternative dispute resolution proceeding initiated by 

a governmental entity (including a non-U.S. jurisdiction) arising out of the 
applicant's or such person's conduct in connection with an audit report, or 
a comparable report prepared for a client that is not an issuer, or was a 
defendant or respondent in any such proceeding in which a judgment or 
award was rendered against the applicant or such person, whether by 
consent or otherwise, during the previous five years; 

 
3. in any pending administrative or disciplinary proceeding arising out of the 

applicant's or such person's conduct in connection with an audit report, or 
a comparable report prepared for a client that is not an issuer, or was a 
respondent in any such proceeding in which a finding of violation was 
rendered, or a sanction entered, against the applicant or such person, 
whether by consent or otherwise, during the previous five years.  
Administrative or disciplinary proceedings include those of the 
Commission; the Board; any other federal, state, or non-U.S. agency, 
board, or administrative or licensing authority; and any professional 
association or body.  Investigations that have not resulted in the 
commencement of a proceeding need not be included; 
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b. In the event of an affirmative response to Item 5.1.a, furnish the following 
information with respect to each such proceeding: 

 
1. The name, filing date, and case or docket number of the proceeding. 
 
2. The name and address of the court, tribunal, or body in which such 

proceeding was filed. 
 

3. The names of all defendants or respondents in such proceeding who are 
also the applicant, any person listed in Part VII, or any person associated 
with the applicant at the time that the events in question occurred. 

 
4. The name of the issuer or other client that was the subject of the audit 

report or comparable report.     
 

5. With respect to each person named in Item 5.1.b.3, the statutes, rules, or 
other requirements such person was found to have violated (or, in the 
case of a pending proceeding, is charged with having violated). 

 
6. With respect to each person named in Item 5.1.b.3, the outcome of  the 

proceeding, including any sentence or sanction imposed.  (If no judgment 
or award has yet been rendered, enter the word "pending.") 

 
Note:  Foreign public accounting firm applicants need only disclose such 
proceedings for the applicant and any proprietor, partner, principal, shareholder, 
officer, or manager of the applicant who provided at least ten hours of audit 
services for any issuer during the last calendar year. 

 
Item 5.2   Pending Private Civil Actions 

 
a. Indicate whether or not the applicant or any associated person of the applicant is 

a defendant or respondent in any pending civil proceeding or alternative dispute 
resolution proceeding initiated by a non-governmental entity involving conduct in 
connection with an audit report, or a comparable report prepared for a client that 
is not an issuer. 
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b. In the event of an affirmative response to Item 5.2.a, furnish the following 
information with respect to each such proceeding: 

 
1. The name, filing date, and case or docket number of the proceeding. 
 
2. The name and address of the court, tribunal or body in which such 

proceeding was filed. 
 
3. The names of all defendants or respondents in such proceeding who are 

also the applicant, any person listed in Part VII, or any person associated 
with the applicant at the time that the events in question occurred. 

 
4. The name of the issuer or other client that was the subject of the audit 

report or comparable report. 
 
5. With respect to each person named in Item 5.2.b.3, the statutes, rules, or 

other requirements such person is alleged to have violated. 
 

Note:  Foreign public accounting firm applicants need only disclose such 
proceedings for the applicant and any proprietor, partner, principal, shareholder, 
officer, or manager of the applicant who provided at least ten hours of audit 
services for any issuer during the last calendar year. 

  
Item 5.3  Applicant's Discretionary Statement Regarding Proceedings Involving the 

Applicant's Audit  Practice  
 
With respect to any case or proceeding listed in response to Items 5.1 or 5.2, the 
applicant may, at its discretion, furnish, as Exhibit 5.3, a statement or statements 
describing the proceeding and the reasons that, in the applicant's view, such proceeding 
should not be a basis for the denial of its application for registration. 
 
 
PART VI – LISTING OF FILINGS DISCLOSING ACCOUNTING DISAGREEMENTS 

WITH PUBLIC COMPANY AUDIT CLIENTS  
 
Item 6.1 Existence of Disagreements With Issuers  
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a. Indicate whether or not the applicant has been the former accountant with 
respect to any disclosure of a disagreement with an issuer made by such issuer 
during the current or preceding calendar year in a filing with the Commission 
pursuant to Item 304(a)(1)(iv) of Regulation S-K, 17 C.F.R. 229.304(a)(1)(iv). 

b. Indicate whether or not the applicant has been the former accountant with 
respect to any filing made by an issuer during the current or preceding calendar 
year with the Commission containing a letter submitted by the applicant to the 
Commission pursuant to Item 304(a)(3) of Regulation S-K, 17 C.F.R. 
229.304(a)(3), in which the applicant stated that it disagreed with a statement of 
the issuer in response to Item 304(a). 

 
Item 6.2 Listing of Disagreements With Issuers  
 
In the event of an affirmative response to Items 6.1.a or 6.1.b, furnish the following 
information with respect to each such filing: 
 

a. The name of the issuer. 
 

b. The name and date of the filing containing the disclosure of the disagreement or 
the applicant's letter. 

 
Item 6.3 Copies of Filings  

 
Furnish, as Exhibit 6.3, a copy of every filing described in Item 6.2. 
 
 
PART VII – ROSTER OF ASSOCIATED ACCOUNTANTS 
 
Item 7.1 Listing of Accountants Associated with Applicants  
 
List the names of all accountants associated with the applicant who participate in or 
contribute to the preparation of audit reports.  For each such person, list every license 
or certification number (if any) authorizing him or her to engage in the business of 
auditing or accounting.  For each such license or certification number, furnish the name 
of the issuing state, agency, board, or other authority. 
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Note:  For purposes of this Item, applicants that are not foreign public accounting 
firms must list all accountants who are persons associated with the applicant and 
who provided at least ten hours of audit services for any issuer during the last 
calendar year.  Applicants that are foreign public accounting firms must list all 
accountants who are a proprietor, partner, principal, shareholder, officer, or 
manager of the applicant and who provided at least ten hours of audit services 
for any issuer during the last calendar year. 

 
Item 7.2  Number of Firm Personnel 
 
State the –  
 

a. Total number of accountants employed by the applicant. 
 
b. Total number of certified public accountants, or accountants with comparable 

licenses from non-U.S. jurisdictions, employed by the applicant. 
 
c. Total number of personnel employed by the applicant. 

 
 
PART VIII – CONSENTS OF APPLICANT  
 
Item 8.1  Consent to Cooperate with the Board and Statement of Acceptance of 

Registration Condition  
 
Furnish, as Exhibit 8.1, a statement, signed on behalf of the applicant by an authorized 
partner or officer of the applicant in accordance with Rule 2104, in the following form – 
 

a. [Name of applicant] consents to cooperate in and comply with any request for 
testimony or the production of documents made by the Public Company 
Accounting Oversight Board in furtherance of its authority and responsibilities 
under the Sarbanes-Oxley Act of 2002. 

 
b. [Name of applicant] agrees to secure and enforce similar consents from each of 

its associated persons as a condition of their continued employment by or other 
association with the firm.  

 
c. [Name of applicant] understands and agrees that cooperation and compliance, 

as described in the firm's consent in paragraph (a), and the securing and 
enforcement of such consents from its associated persons in accordance with 
paragraph (b), shall be a condition to the continuing effectiveness of the 
registration of the firm with the Public Company Accounting Oversight Board. 
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Note 1: Other than the insertion of the name of the applicant in paragraphs (a), 
(b), and (c) of this Item, Exhibit 8.1 must be in the exact words 
contained in this instruction.  The consents required by paragraph (b) 
of this Item must be in the exact words of Note 2 below and must be 
secured by the applicant not later than 45 days after submitting this 
application or, for persons who become associated persons of the firm 
subsequent to the submission of this application, at the time of the 
person's association with the firm.  Consents required by paragraph (b) 
of this Item are not required to be furnished as an exhibit to this form. 

 
Note 2: Other than the insertion of the name of the associated person, the 

consents required by paragraph (b) of this Item must state:  [Name of 
associated person] consents to cooperate in and comply with any 
request for testimony or the production of documents made by the 
Public Company Accounting Oversight Board in furtherance of its 
authority and responsibilities under the Sarbanes-Oxley Act of 2002.  
[Name of associated person] understands and agrees that this consent 
is a condition of their continued employment by or other association 
with [name of applicant].  

 
Note 3: For applicants that are foreign public accounting firms, the term 

"associated persons" as used in this Item means all accountants who 
are a proprietor, partner, principal, shareholder, officer, or manager of 
the applicant and who provided at least ten hours of audit services for 
any issuer during the last calendar year. 

 
 

PART IX – SIGNATURE OF APPLICANT  
 
Item 9.1  Signature of Partner or Authorized Officer  
 
The application must be signed on behalf of the applicant by an authorized partner or 
officer of the applicant in accordance with Rule 2104.   The signer must certify that he or 
she has reviewed the application; that the application is, based on the signer's 
knowledge, complete and does not contain any untrue statement of a material fact or 
omit to state a material fact necessary to make the statements made, in light of the 
circumstances under which such statements were made, not misleading, and that the 
signer is authorized to execute the application on behalf of the applicant.  The signature 
must be accompanied by the name of the signer, the capacity in which the signer 
signed the application, and the date of signature. 
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PART X – EXHIBITS  
 
To the extent applicable under the foregoing instructions, each application must be 
accompanied by the following exhibits: 
 
Exhibit 1.5 Listing of Offices 
 
Exhibit 4.1  Statement of Quality Control Policies 
 
Exhibit 5.3  Discretionary Statements Regarding Proceedings Involving Audit Practice 
 
Exhibit 6.3  Securities and Exchange Commission Filings Disclosing Accounting 

Disagreements With Public Company Audit Clients 
 
Exhibit 8.1 Consent of Applicant for Registration 
 
Exhibit 99.1 Request for Confidential Treatment 
 
Exhibit 99.2 Evidence of Conflicting Non-U.S. Law 
 

Note:  Where an exhibit consists of more than one document, each document 
must be numbered consecutively (e.g., Exhibit 4.1.1, Exhibit 4.1.2, Exhibit 4.1.3, 
etc.), and the applicant must provide a list of the title or description of each 
document comprising the exhibit. 
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EXHIBIT 1 
 
 
 
SECURITIES AND EXCHANGE COMMISSION 
(Release No. 34-          ; File No. PCAOB-2003-03) 
 
[Date] 
 
Public Company Accounting Oversight Board; Notice of Filing of Proposed Rules 
Relating to Registration System 
 
 Pursuant to Section 107(b) of the Sarbanes-Oxley Act of 2002 (the "Act"), 

notice is hereby given that on May 8, 2003, the Public Company Accounting 

Oversight Board (the "Board" or the "PCAOB") filed with the Securities and 

Exchange Commission (the "Commission") the proposed rules described in 

Items I, II, and III below, which items have been prepared by the Board.  The 

Commission is publishing this notice to solicit comments on the proposed rules 

from interested persons. 

 

I. Board's Statement of the Terms of Substance of the Proposed Rules  
 

 On April 23, 2003, the Board adopted a registration system for public 

accounting firms.  The proposed registration system consists of eight rules 

(PCAOB Rules 2100 through 2106, and 2300), plus definitions that would appear 

in Rule 1001, and a form (PCAOB Form 1).   

 

II. Board's Statement of the Purpose of, and Statutory Basis for, the 
Proposed Rules 

 
 In its filing with the Commission, the Board included statements 

concerning the purpose of, and basis for, the proposed rules and discussed any 
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comments it received on the proposed rules.  The text of these statements may 

be examined at the places specified in Item IV below.  The Board has prepared 

summaries, set forth in sections A, B and C below, of the most significant 

aspects of such statements. 

 A. Board's Statement of the Purpose Of, and Statutory Basis for, the  
  Proposed Rules 
 

 (a)  Purpose 
 

Section 102 of the Act prohibits accounting firms that are not registered 

with the Board from preparing or issuing audit reports on issuers, as that term is 

defined in the Act and the Board's rules, or from participating in these activities. 

The Act provides that firms must register during the 180-day period following the 

Commission's determination that the Board has the capacity to carry out the 

requirements of Title I of the Act and to enforce compliance therewith.

1/  The Commission made this determination on April 25, 2003.  In order to 

permit public accounting firms to comply with this requirement, the Board has 

adopted proposed rules to implement a registration system.  The registration 

system consists of eight rules (PCAOB Rules 2100 through 2105, and 2300), 

plus definitions that would appear in Rule 1001, and a form (PCAOB Form 1).  

Each of the rules and each part of the form are discussed below.  

                                                 
 1/   See Sections 101(d) and 102(a) of the Act.   
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Rule 1001 – Definitions of Terms Employed in Rules  
 
 Rule 1001 contains definitions of terms used in the Board's rules.  Certain 

of the  definitions are taken, or closely track, those found in Section 2 of the Act.2/  

Other definitions are based on those used in the Commission's rules. 

Accountant 
 

Although used in the Act, the term "accountant" is not defined in the Act.  

As used in the Act, the term refers to a natural person, as opposed to a legal 

entity.3/  This concept of "accountant" is different from the Commission's definition 

of accountant under Regulation S-X, which includes legal entities, such as a 

registered public accounting firm.4/  Therefore, to reflect the context in which the 

term "accountant" is used in the Act, and to distinguish the Board's definition from 

that in Regulation S-X, the Board is adopting a definition of "accountant" in Rule 

1001(a)(ii) that is limited to natural persons.5/ 

                                                 
 2/ Certain definitions in the Board's rules that are taken verbatim from 
the statute or that are self-evident are not discussed below. 
 

3/ For example, Section 102(b)(2)(E) of the Act requires disclosure of 
a list of "all accountants associated with the firm who participate in or contribute 
to the preparation of audit reports, stating the license or certification number of 
each such person * * *." 

 
 4/ Under Rule 2-01(f)(1) of Regulation S-X, accountant means a 
"registered public accounting firm, certified public accountant or public 
accountant performing services in connection with an engagement for which 
independence is required."  Rule 2-01(f)(1) provides further that  "references to 
the accountant include any accounting firm with which the certified public 
accountant or public accountant is affiliated."  See Rule 2-01(f)(1) of Regulation 
S-X, 17 CFR 210.2-01(f)(1).  
 

5/ The definitions in proposed Rule 1001 are marked with a letter and 
a Roman numeral.  The letter matches the first letter of the word or phrase being 
defined and the Roman numeral serves to distinguish the definition from other 
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The definition covers three types of natural persons:  (i) those who are 

certified public accountants, (ii) those who hold a college, university, or higher 

professional degree in accounting, or a license or certification authorizing him or 

her to engage in the business of auditing or accounting, and (iii) those who hold a 

college, university, or higher professional degree in a field, other than accounting, 

and who participate in audits.  The definition also specifies that the term does not 

include persons engaged only in ministerial or clerical tasks. 

The Board's definition is intended to include all natural persons, who have 

the requisite licensing, certification, training, and/or experience, whether obtained 

in the U.S. or a non-U.S jurisdiction, to be considered an accountant.  In its 

proposing release, the Board put forth a similar definition.  Commenters raised 

several concerns with the proposed definition.  First, several commenters 

suggested that the proposed definition was overbroad and asked the Board to 

limit its application to only certified public accountants, or, at least, to clarify that it 

does not apply to persons with college degrees that perform only clerical or 

ministerial tasks on an audit.  After considering these comments, the Board 

decided to revise the definition to clarify that the term does not capture persons 

engaged only in clerical or ministerial tasks.  The Board did not, however, adopt 

the suggestions to limit the definition to only certified public accountants because 

such a definition would be significantly narrower than the common meaning of 

the term and because the Board understands that accountants who are not 

                                                                                                                                                 
defined words or phrases beginning with the same letter.  This system has been 
adopted so that the definitions within Rule 1001 will remain in rough alphabetical 
order. 

File No. PCAOB-2003-03 Page 036



 
 
 

 
 

5

certified public accountants often participate in the preparation or issuance of 

audit reports.  In addition, at least one non-U.S. commenter suggested that the 

proposed definition's use of the term "undergraduate degree" would not be 

meaningful as applied to non-U.S. accountants.  Accordingly, at this commenter's 

suggestion, the Board has decided to change this part of the definition to refer to 

a "college, university, or higher professional degree." 

Associated Entity 
 

Rule 1001(a)(iv) defines "associated entity," as "with respect to a public 

accounting firm (i) any entity that directly, indirectly, or through one or more 

intermediaries, controls or is controlled by, or is under common control with, such 

public accounting firm; or (ii) any "associated entity," as used in Rule 2-01(f)(2) of 

Regulation S-X, 17 CFR 210.2-10(f)(2), that would be considered part of that firm 

for purposes of the Commission's auditor independence rules."  This definition of 

"associated entity" is meant to give the term the same meaning as in the 

Commission's auditor independence rules.6/ 

A few commenters suggested that the Board create its own definition of 

this term, rather than relying on the meaning of the term in the Commission's 

rules.  One of these commenters suggested that the Board define the term as 

those firms with which the applicant "holds itself out as being associated."  The 

Board has decided not to adopt this suggestion because the suggested definition 

                                                 
6/ See Rule 2-01(f)(2) of Regulation S-X, 17 CFR 210.2-01(f)(2); see 

also Commission Final Rule:  Revision of the Commission's Auditor 
Independence Requirements, Release No. 33-7919, at notes 490 & 491 
(November 21, 2000). 
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is narrower than the Commission's interpretation of the term, in some contexts, 

and does not seem more definite than the SEC's interpretation. 

Audit 

In general, Rule 1001(a)(v) defines "audit" as an examination of an 

issuer's financial statements by an independent public accounting firm in 

accordance with the rules of the Board or the Commission for purposes of 

expressing an opinion on such statements.  For the period preceding the 

adoption of the Board's applicable rules under Section 103 of the Act, however, 

the term covers an examination of an issuer's financial statements by an 

independent public accounting firm in accordance with generally accepted 

auditing standards ("GAAS").7/  The Board has adopted the same meaning for 

"audit" as used in Section 2(a)(2) of the Act. 

Audit Report 
 
 Rule 1001(a)(vi) defines "audit report" to mean "a document or other 

record (1) prepared following an audit performed for purposes of compliance by 

an issuer with the requirements of the securities laws; and (2) in which a public 

accounting firm either (i) sets forth the opinion of that firm regarding a financial 

statement, report or other document; or (ii) asserts no such opinion can be 

                                                 
 7/  Because GAAS and Commission rules require interim reviews of 
issuers' financial statements by independent public accountants, the term audit 
includes work performed in the context of such reviews.  See American Institute 
of Certified Public Accountants ("AICPA") Statement on Auditing Standards 
("SAS") 100 and Rule 10-01 of Regulation S-X, 17 CFR 210.10-01; see also 
Section 2(a)(8) of the Act (implicitly stating that these reviews are audit services, 
by excluding from the definition of "non-audit services" services provided to an 
issuer "in connection with an audit or review of the financial statements of an 
issuer"). 
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expressed."  The Board has adopted the same meaning for audit as used in 

Section 2(a)(4) of the Act. 

Two commenters suggested that the term could be confusing to applicants 

and, if applied in certain contexts, could be overbroad.  The Board has decided 

not to change the definition of this term since the term is defined in the Act.  If 

specific issues arise in administering the definition in the context of the Board's 

registration rules or otherwise, the Board will consider issuing guidance on the 

definition.  

Audit Services 
 
 Rule 1001(a)(vii)(1) defines "audit services" as "professional services 

rendered for the audit of an issuer's annual financial statements and (if 

applicable) for the reviews of an issuer's financial statements included in the 

issuer's quarterly reports."  This definition of "audit services" is intended to 

capture the same category of services for which fees were required to be 

disclosed as "audit fees" pursuant to the Commission's 2000 proxy disclosure 

rules.8/ 

Several commenters suggested that the Board change the definition of 

"audit services" to conform to the category of fees disclosed as "audit fees" under 

the SEC's recently revised auditor independence rules, adopted on January 28, 

2003, as amended on March 26, 2003.  As noted below in the discussion of Part 

II of the Form, the Board has decided not to change this definition at this time.  

                                                 
 8/ See Schedule 14A, Item 9(e)(1), 17 C.F.R. 240.14a-101; see also 
Commission Final Rule:  Revision of the Commission's Auditor Independence 
Requirements, Release No. 33-7919 (November 21, 2000). 
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However, the Board has decided to add paragraph (2) to this rule, which provides 

that, effective after December 15, 2003, the term "audit services" will mean 

"professional services rendered for the audit of an issuer's annual financial 

statements, and (if applicable) for the reviews of an issuer's financial statements 

included in the issuer's quarterly reports or services that are normally provided by 

the accountant in connection with statutory and regulatory filings or engagements 

for those fiscal years."  This definition in paragraph (2) is intended to conform to 

the category of fees disclosed as "audit fees" under the SEC's recently revised 

auditor independence rules. 

Foreign Public Accounting Firm 
 
 Rule 1001(f)(i) defines foreign public accounting firm as a "public 

accounting firm that is organized and operates under the laws of a non-U.S. 

jurisdiction, government or political subdivision thereof."  This definition, which 

follows closely the definition of foreign public accounting firm in Section 106(d) of 

the Act, is intended to clarify that the term covers accounting firms that are 

organized and operate in any jurisdiction outside of the United States.9/ 

 Issuer 

 Rule 1001(i)(iii) defines the term "issuer" to include any public company, 

regardless of the jurisdiction of its organization or operation, that is required to 

file reports with the Commission or that has filed a registration statement for a 

                                                 
 9/ Section 106(d) of the Act defines foreign public accounting firm as a 
"public accounting firm that is organized and operates under the laws of a foreign 
government or political subdivision thereof." 
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public offering of securities. This definition is the same as the definition of the 

term "issuer" in Section 2(a)(7) of the Act. 

 Non-Audit Services 

Rule 1001(n)(ii)(1) defines "non-audit services" to mean services related 

to financial information systems design and implementation as defined in Rule 2-

01(c)(4)(ii) of Regulation S-X, 17 CFR 2-01(c)(4)(ii), and all other services, other 

than audit services or other accounting services.  This definition will be effective 

through December 15, 2003.  Paragraph (2) of the rule provides that effective 

after December 15, 2003, "non-audit services" will mean "all other services other 

than audit services, other accounting services, and tax services."  The definition 

in paragraph (2) is designed to be consistent with the category of services 

disclosed as "all other fees" under the Commission's revised auditor 

independence rules, adopted on January 28, 2003, as amended on March 26, 

2003.  This definition is further addressed as part of the discussion of Part II of 

the Form below. 

Other Accounting Services 
 
Rule 1001(o)(i)(1) defines "other accounting services" as services that are 

normally provided by the public accounting firm that audits the issuer's financial 

statements in connection with statutory and regulatory filings or engagements 

and assurance and related services that are reasonably related to the 

performance of the audit or review of the issuer's financial statements, other than 

"audit services."  The Board has modeled its definition of "other accounting 

services" on concepts used in the Commission's recent revision of its auditor 
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independence disclosure rules.10/  The term is meant to capture two categories of 

services: (1) services the fees for which are to be disclosed as "audit fees" under 

the Commission's revised rules, but that were not previously disclosed as "audit 

fees," and (2) services the fees for which are to be disclosed as "audit-related 

fees" under the Commission's revised rules. 

The first category generally consists of those services that, while not 

captured as "audit services" under the Board's rules, are performed to comply 

with GAAS.  As explained in the Commission's adopting release, certain 

services, such as tax services and accounting consultations, may not be billed as 

audit services, but are necessary to comply with GAAS.11/  This category would 

also include "services that normally would be provided by the accountant in 

connection with statutory and regulatory filings or engagements" and "services 

that only the independent accountant reasonably can provide, such as comfort 

letters, statutory audits, attest services, consents and assistance with review of 

documents filed with the Commission."12/ 

The term is also meant to capture services the fees for which are to be 

disclosed as "audit-related fees" under the Commission's revised auditor 

                                                 
 10/ See Commission Final Rule:  Strengthening the Commission's 
Requirements Regarding Auditor Independence, Release No. 33-8183 (January 
28, 2003), as amended by Release No. 33-8183A (March 26, 2003). 
 
 11/ Id. At 39. 
 
 12/   Id. 
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independence disclosure rules.13/  In general, these are fees for "assurance and 

related services (e.g., due diligence services) that traditionally are performed by 

the independent accountant."  More specifically, as noted in the Commission's 

adopting release, these services would include, among others, "employee benefit 

plan audits, due diligence related to mergers and acquisitions, accounting 

consultations and audits in connection with acquisitions, internal control reviews, 

attest services that are not required by statute or regulation and consultation 

concerning financial accounting and reporting standards."14/ 

In addition, paragraph (2) of the rule provides that, effective after 

December 15, 2003, the term "other accounting services" will mean assurance 

and related services that are reasonably related to the performance of the audit 

or review of the issuer's financial statements, other than audit services.  The 

Board intends that this definition in paragraph (2) be consistent with the category 

of services disclosed as "audit-related fees" under the Commission's revised 

auditor independence rules.  This definition is discussed further below in 

connection with the discussion of Part II of the Form. 

                                                 
 13/   See Commission Final Rule:  Strengthening the Commission's 
Requirements Regarding Auditor Independence, Release No. 33-8183 (January 
28, 2003), as amended by Release No. 33-8183A (March 26, 2003).  See also 
Schedule 14A, Item 9(e)(2), 17 C.F.R. 240.14a-101 (as amended, January 28, 
2003). 
 
 14/   See Commission Final Rule: Strengthening the Commission's 
Requirements Regarding Auditor Independence, Release No. 33-8183 (January 
28, 2003), as amended by Release No. 33-8183A (March 26, 2003), 40. 
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Person Associated With A Public Accounting Firm (And Related Terms) 
 
 The Board is adopting the same meaning for "person associated with a 

public accounting firm" as used in Section 2(a)(9) of the Act, with a few, technical 

modifications.  Commenters raised a number of concerns about the proposed 

definition.  A number of commenters suggested that the definition should be 

limited to only a public accounting firm's employees, or at least should leave out 

certain independent contractors.  While the Board does not believe that all 

independent contractors should be excepted from the definition, the Board has 

revised the definition to clarify that the term does not include persons whom the 

applicant reasonably believes are persons primarily associated with another 

registered public accounting firm.  In addition, the Board has clarified that the 

definition does not cover persons engaged in only clerical or ministerial tasks.  

Finally, the word "other" has been eliminated before the terms "professional 

employee" and "independent contractor" to clarify that an employment or an 

independent contractor relationship with a public accounting firm is not required 

for a person to be covered by the definition.  Commenters' concerns about this 

definition were related to their concerns about the scope of Parts V and VIII of 

the Form.  As discussed below, Part V, and, for foreign public accounting firms, 

Part VIII of the Form are being modified in light of commenters' concerns. 

 Play a Substantial Role in the Preparation or Furnishing of an Audit Report 
 
Rule 1001(p)(ii) defines the phrase "play a substantial role in the 

preparation or furnishing of an audit report" to mean "(1) to perform material 

services that a public accounting firm uses or relies on in issuing all or part of its 
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audit report with respect to any issuer, or (2) to perform the majority of audit 

procedures with respect to a subsidiary or component of any issuer the assets or 

revenues of which constitute 20 percent or more of the consolidated assets or 

revenues of such issuer necessary for the principal accountant to issue an audit 

report" on the issuer. 

The first prong of this definition is based on language in Section 106(b)(1) 

of the Act.15/  Note 1 to Rule 1001(p)(ii) explains that the term "material services" 

as used in this definition means services for which the engagement hours or fees 

constitute 20 percent or more of the total engagement hours or fees, 

respectively, provided by the principal accountant in connection with the issuance 

of all or part of its audit report with respect to any issuer.16/ 

The second prong of this definition is based on a similar standard used in 

the Commission's auditor independence rules related to partner rotation.17/  As 

                                                 
 15/ Section 106(b)(1) provides that foreign public accounting firms shall 
be deemed to have consented to produce audit workpapers and to be subject to 
the jurisdiction of the U.S. courts for purposes of enforcement of any request for 
such workpapers if the firm issues an opinion or "otherwise performs material 
services upon which a registered public accounting firm relies in issuing all or 
part of any audit report or any opinion contained in the audit report." 
 
 16/ One commenter expressed concern that this test would be applied 
on an aggregated basis.  This test would be administered on a firm-by-firm basis.  
In other words, if a public accounting firm does work for the principal accountant 
and individually does not meet the 20 percent of engagement hours or fees tests, 
the firm would not need to register solely because its work, when aggregated 
with other firms working on the same audit, would meet the 20 percent threshold. 
 
 17/ The Commission's adopting release provides that "the lead partner 
on subsidiaries of issuers whose assets or revenues constitute 20% or more of 
the consolidated assets or revenues are included within the definition of 'audit 
partner.'"  See Commission Final Rule: Strengthening the Commission's 
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Note 2 to the rule indicates, the phrase "subsidiary or component" is meant to 

include any subsidiary, division, branch, office or other component of an issuer, 

regardless of its form of organization and/or control relationship with the issuer. 

For both the definition of material services as well as the second prong of 

the overall definition, the Board believes that a quantitative, as opposed to a 

qualitative, test imposes less of a burden on firms in determining whether or not 

they fall into this category.  The Board has included a threshold of 20 percent, 

since this threshold is consistent with accounting literature on "significance" 

tests.18/  Several commenters indicated their agreement with the 20 percent 

threshold. 

Commenters raised several concerns about this proposed definition.  One 

commenter expressed concern that the use of the phrase "material services" in 

the first prong could be read to include non-audit services, such as internal audit 

services, provided to non-audit clients when those services are relied upon by an 

auditor in issuing its audit report.  Several accounting firms indicated that the first 

prong of the proposed definition would be difficult for non-affiliated foreign public 

accounting firms to comply with, since they would need access to the total 

engagement hours and fees, and therefore favored elimination of the first prong.  

Other commenters, however, raised concerns that the second prong of the 

                                                                                                                                                 
Requirements Regarding Auditor Independence, Release No. 33-8183, 22 
(January 28, 2003), as amended by Release No. 33-8183A (March 26, 2003). 
 
 18/ See Commission Final Rule: Strengthening the Commission's 
Requirements Regarding Auditor Independence, Release No. 33-8183 (January 
28, 2003), as amended by Release No. 33-8183A (March 26, 2003), note 139 
(citing APB Opinion No. 18, "The Equity Method of Accounting for Investments in 
Common Stock, and ARB No. 43, Chapter 7, "Capital Accounts."). 
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definition might capture firms that perform relatively minor services such as 

routine observations of inventory test counts for a subsidiary or component of an 

issuer the assets or revenues of which constitute 20 percent or more of the 

consolidated assets or revenues of the issuer.  Finally, commenters raised 

practical concerns about when and how the assets and revenues tests of the 

second prong of the definition should be administered. 

After carefully considering the comments it received, the Board has 

decided to keep both prongs of the definition, but to modify both prongs slightly 

and to clarify the second prong's application.  Specifically, the Board has decided 

to add a sentence to Note 1 to the rule to clarify that "material services" does not 

include non-audit services provided to a non-audit client.  Second, to avoid 

capturing routine procedures on a significant subsidiary as part of an audit, the 

second prong has been limited to performing "the majority of audit procedures * * 

* necessary for the principal accountant to issue an audit report on the issuer."  

Finally, the Board has addressed commenters' concerns about the 

implementation of the second prong by adding Note 3 to the rule, which clarifies 

that the 20 percent determination should be made at the beginning of the issuer's 

fiscal year using prior year information and should be made only once during the 

issuer's fiscal year. 

Public Accounting Firm 
 
 Rule 1001(p)(iii) defines "public accounting firm" to mean a proprietorship, 

partnership, incorporated association, corporation, limited liability company, 

limited liability partnership, or other legal entity that is engaged in the practice of 
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public accounting or preparing or issuing audit reports.  The Board has adopted 

the same meaning of public accounting firm as used in Section 2(a)(11)(A) of the 

Act.  However, this definition is intended to include only legal entities, and not 

natural persons.  An individual accountant that prepares or issues an audit report 

in his or her name would be a "proprietorship" and therefore fall under this 

definition.  Under Section 2(a)(11)(B) of the Act, the Board has the authority to 

expand this definition and designate by rule "any associated person of any entity" 

described in Section 2(a)(11)(A) as a "public accounting firm."  The Board has 

not chosen to exercise this authority at this time. 

 State  

Rule 1001(s)(iii) would define "State" to mean any state of the United 

States, the District of Columbia, Puerto Rico, the Virgin Islands, or any other 

territory or possession of the United States.  The Board has adopted the same 

definition of state as used in Section 2(a)(16) of the Act.  The idea of including 

this definition, and the definition itself, was suggested by a commenter. 

Tax Services 
 

Rule 1001(t)(i) defines "tax services" as "professional services rendered 

for tax compliance, tax advice, and tax planning."  This definition is based on, 

and meant to include the same group of services the fees for which would be 

disclosed as "tax fees" under the Commission's recently revised auditor 

independence disclosure rules."19/  More specifically, as set forth in the 

                                                 
 19/ See Commission Final Rule: Strengthening the Commission's 
Requirements Regarding Auditor Independence, Release No. 33-8183 (January 

File No. PCAOB-2003-03 Page 048



 
 
 

 
 

17

Commission's adopting release, "tax compliance generally involves preparation 

of original and amended tax returns, claims for refund and tax payment planning-

services" and "[t]ax planning and tax advice encompass a diverse range of 

services, including assistance with tax audits and appeals, tax advice related to 

mergers and acquisitions, employee benefit plans and requests for rulings or 

technical advice from taxing authorities."20/  This definition is discussed further 

below in connection with the discussion of Part II of the Form.  

Rule 2100 – Registration Requirements for Public Accounting Firms 

 Rule 2100(a) requires any public accounting firm that prepares or issues 

audit reports with respect to any issuer to register with the Board.  In addition, 

Rule 2100(b) requires the registration of any public accounting firm that "plays a 

substantial role in the preparation or furnishing of an audit report" with respect to 

any issuer.  These registration requirements implement Section 102(a) of the Act, 

which provides that "it shall be unlawful for any person that is not a registered 

public accounting firm to prepare or issue, or to participate in the preparation or 

issuance of, any audit report with respect to any issuer." 

 By introducing the "substantial role" test (defined through the quantitative 

test in Rule 1001(p)(ii) as described above), the rule clarifies the phrase 

"participate in the preparation or issuance of, any audit report with respect to any 

issuer" used in Section 102(a) of the Act.  In so doing, the Board intends to 

create a bright-line test to make it easier for firms and others to determine which 

                                                                                                                                                 
28, 2003), as amended by Release No. 33-8183A (March 26, 2003), 40 
(footnotes omitted). 
 
 20/ Id. 
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firms are required to register with the Board.  Stated differently, a firm that does 

not prepare or issue audit reports with respect to any issuer, but that does 

"participate" in the preparation of such reports, is only required to register if that 

participation amounts to a "substantial role," as defined in Rule 1001(p)(ii). 

Rule 2100 does not exempt non-U.S. public accounting firms from 

registration.  Therefore, a public accounting firm that is organized or that 

operates outside the United States must register if it prepares or issues an audit 

report on any issuer.  In addition, such firms that play a substantial role in the 

preparation or furnishing of an audit report on any issuer must also register, even 

if the firm does not itself issue the audit report.  Consistent with the Act, a Note to 

the rule provides that registration with the Board will not by itself provide a basis 

for subjecting a foreign public accounting firm to the jurisdiction of the U.S. 

federal or state courts, other than with respect to controversies between such 

firms and the Board. 

Under Rule 2100, individual accountants that are associated with public 

accounting firms are not required to register.  As noted above, the definition of 

the term "public accounting firm" includes proprietorships, and an individual 

accountant that prepares or issues, in his or her own name, an audit report on an 

issuer would be viewed as a sole proprietor and required to register.21/  Individual 

accountants that are associated with public accounting firms, however, are not 

required to register. 

                                                 
 21/ See Rule 1001(p)(iii). 
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Under the Act, the registration requirement will be effective 180 days after 

the date on which the Commission makes its determination under 101(d) of the 

Act that the Board is capable of carrying out its responsibilities under the Act.  

Since this determination was made on April 25, 2003, the rule will specify that 

domestic public accounting firms that wish to participate in or contribute to the 

preparation of audit reports must register by October 22, 2003.  The Board has 

also decided to allow foreign public accounting firms an additional 180 days to 

register.  Accordingly, the rule will provide that the mandatory registration date for 

these firms is April 19, 2004. 

Several commenters suggested that the Board's proposed rules were 

unclear as to whether they required the registration of firms that do not plan to 

participate in audits of issuers after October 22, 2003, but that have issued audit 

reports for issuers covering periods prior to the mandatory registration date.  

These commenters noted that such a firm may be asked to issue a consent with 

respect to the use of its opinion for the prior period.  To address this concern, the 

Board has added a note to the rule that provides that the issuance of a consent 

to include an audit report for a prior period by a public accounting firm, that does 

not currently have and does not expect to have an engagement with any issuer 

to prepare or issue, or to play a substantial role in the preparation or furnishing of 

an audit report with respect to any issuer, will not by itself require a public 

accounting firm to register under Rule 2100. 
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Rule 2101 – Application for Registration 

 Rule 2101 requires public accounting firms applying for registration with 

the Board to complete and file an application for registration on Form 1.  This rule 

is consistent with Section 102(b) of the Act, which provides that "a public 

accounting firm shall use such form as the Board may prescribe, by rule, to apply 

for registration under this section." 

 Rule 2101 further requires that, unless the Board directs otherwise, 

applications for registration and any exhibits to such applications must be filed 

electronically with the Board through the Board's Web-based registration system.  

The online registration mechanism is currently being developed and will be 

available in sufficient time for public accounting firms to register. 

In addition, several commenters suggested that the Board should provide 

a procedure for applicants to withdraw their applications.  In response to these 

comments, the Board has added a sentence to Rule 2101 providing that an 

applicant may withdraw its application for registration by written notice to the 

Board at any time before the approval or disapproval of the application.  The 

Board will consider rules relating to the withdrawal from registration of registered 

public accounting firms at a later date. 

 
Rule 2102 – Date of Receipt 
 

Rule 2102 defines the date of receipt of an application for registration as, 

unless the Board directs otherwise, the later of (a) the date on which the 

registration fee has been paid, or (b) the date on which the application is 

submitted to the Board through its Web-based registration system.  Although the 
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Board had initially planned to have its registration system scan applications for 

completeness before accepting them, this step has been eliminated for 

administrative reasons.  Applications will not be deemed received, however, until 

the required registration fee has been paid. 

Rule 2103 – Registration Fee 
 
 Rule 2103 requires that each public accounting firm applying for 

registration with the Board pay a non-refundable registration fee.  This rule is 

consistent with Section 102(f) of the Act, which provides that "[t]he Board shall 

assess and collect a registration fee * * * from each registered public accounting 

firm, in amounts that are sufficient to recover the costs of processing and 

reviewing applications * * *." 

 The Board will publicly announce the registration fee amount and the 

payment procedure before the registration system is operational.  The Board 

contemplates that the amount of an applicant's fee will be determined by formula 

and that fees will vary with the size of the applicant and the number of its issuer 

audit clients.  Once the registration system is operational, the Board will, from 

time to time, announce (most likely by posting on its Web site or by a similar form 

of dissemination) the current registration fee for applicants.  Several commenters 

made comments about the amount the Board should seek to recover in 

registration fees and the criteria the Board should use in allocating fees to 

applicants.  The Board will consider these comments in connection with its 

setting of the registration fee.   

 

File No. PCAOB-2003-03 Page 053



 
 
 

 
 

22

Rule 2104 – Signatures 
 
 Rule 2104 requires each person signing the application for registration 

(including any consents) to manually sign a signature page or other document 

authenticating, acknowledging or otherwise adopting his or her signature that 

appears in typed form within the electronic filing of the application for registration.  

Such a document is required to be signed before the application is electronically 

filed with the Board through the Board's Web-based system.  Further, consistent 

with the Act's provision on the retention of audit workpapers,22/ filers are required 

to retain the manually signed documents for seven years.  In addition, under the 

rules, the Board or its staff may request a copy of any manually signed document 

retained pursuant to Rule 2104.  The Board's rule tracks the Commission's 

requirement on signatures for electronic filings in Regulation S-T.23/ 

 
Rule 2105 – Conflicting Non-U.S. Laws 
 
 Rule 2105 provides that an applicant may withhold information from its 

application for registration when submission of the information to the Board 

would cause the applicant to violate non-U.S. laws.  A number of commenters 

raised a concern that submitting information in connection with an application for 

registration could cause an applicant to have to choose between obeying the 

laws of a non-U.S. jurisdiction and completing the application.  The Board has 

                                                 
 22/ See Section 103(a)(2)(A)(i); see also Commission Final Rule:  
Retention of Records Relevant to Audits and Reviews, Release No. 33-8180 
(January 24, 2003) (requiring accounting firms to retain for seven years certain 
records relevant to their audits and reviews of issuers' financial statements). 
 
 23/ See Rule 302(b) of Regulation S-T, 17 CFR 232.302(b).  
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decided to allow applicants to withhold such information from an application for 

registration. 

The rule further provides, however, that an applicant that claims that 

submitting information as part of its application would cause it to violate non-U.S. 

laws must identify, in accordance with the instructions on Form 1, the information 

that it claims would cause it to violate non-U.S. laws if submitted,24/ and include 

as exhibits to Form 1 – (i) a copy of the relevant portion of the conflicting non-

U.S. law; (ii) a legal opinion that submitting the information would cause the 

applicant to violate the conflicting non-U.S. law; and (iii) an explanation of the 

applicant's efforts to seek consents or waivers to eliminate the conflict, if the 

withheld information could be provided to the Board with a consent or a waiver, 

and a representation that the applicant was unable to obtain such consents or 

waivers to eliminate the conflict.  Like all other parts of the application, these 

exhibits must be submitted in English. 

While the Board expects that this rule will mainly be used by non-U.S. 

applicants, the rule would also allow a U.S. applicant to withhold information that 

would cause it to violate non-U.S. laws if submitted to the Board.  It should be 

noted that, for purposes of this rule, the term "non-U.S. law" does not include 

laws of any state, territory, or political subdivision of the United States. 

                                                 
 24/ The Board's Web-based registration system will include an option, 
next to each Item on the Form, for the applicant to indicate that it is withholding 
information based on a conflicting non-U.S. law. 
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Rule 2106 – Action on Applications for Registration  

Rule 2106 governs the Board's approval process.  In general, under this 

rule, unless the applicant consents otherwise, the Board is required to take action 

on an application for registration not later than 45 days after the date of receipt of 

the application.  Rule 2102 defines the date of receipt.  Such action may consist 

of approval, issuance of a written notice of a hearing specifying the proposed 

grounds for disapproval, or a request for additional information.  Rule 2106 is 

consistent with Section 102(c)(1) of the Act, which provides that "[t]he Board shall 

approve a completed application for registration not later than 45 days after the 

date of receipt of the application, in accordance with the rules of the Board, 

unless the Board, prior to such date, issues a written notice of disapproval to, or 

requests more information from, a prospective registrant."  An applicant that does 

not elect to treat a notice of hearing as a notice of disapproval will be deemed to 

have waived the provisions in section (b) of this rule and in Section 102(c)(1) that 

require the Board to act on applications within 45 days. 

Specifically, Rule 2106(a) provides that after reviewing the application for 

registration, and any additional information provided by the applicant or obtained 

by the Board, the Board will determine whether to approve the application.  The 

Board will approve an application for registration if it determines that registration 

is consistent with the Board's responsibilities under the Act to protect the 

interests of investors and to further the public interest in the preparation of 

informative, accurate, and independent audit reports for companies the securities 

of which are sold to, and held by and for, public investors.  If the Board is unable 
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to determine that this standard has been met, or if the Board concludes that the 

application may be materially inaccurate or incomplete, it will either request 

additional information from the applicant or provide the applicant with written 

notice of a hearing, pursuant to the Board's procedural rules governing 

disciplinary proceedings, to determine whether to approve or disapprove the 

application.  Such notice will specify, in reasonable detail, the proposed grounds 

for disapproval and may, at the applicant's election, be treated as a written notice 

of disapproval for purposes of Section 102(c) of the Act. 

 If the Board requests additional information, a new 45-day review period 

will begin when the requested information is received.  The Board may request 

additional information when an applicant has failed to complete fully Form 1, or 

when the information is otherwise necessary in order to make a determination on 

the application.25/  Rule 2106(c) provides that the Board will take action on such 

supplemented applications as soon as practicable, and not later than 45 days 

after receipt of the supplemented application.26/  If the applicant declines to 

provide the requested information, or fails to do so within a reasonable amount of 

time, the Board may deem the application incomplete (and disapprove it on that 

basis, pursuant to Rule 2106(b)(2)), may deem the application not to have been 

                                                 
 25/ Accordingly, the Board may request additional information 
regarding any of the applicant's responses contained in Form 1, as well as 
additional matters that have come to the Board's attention and that are relevant 
to the Board's decision on an application. 
 26/ This sentence was added to the Rule at the suggestion of a 
commenter that was concerned that the Board might take the full 45-day period 
notwithstanding that only relatively minimal supplemental information was 
involved. 
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received in accordance with Rule 2102, or may take such other action as the 

Board deems appropriate. 

 Commenters raised several concerns with Rule 2106 as proposed by the 

Board.  Some commenters suggested that the Board's standard for approval was 

too subjective or, at least, that the Board should provide more guidance on how it 

will be applied by the Board.  Section 102 of the Act does not provide an explicit 

standard for the Board's determination to approve or disapprove an application 

for registration.  At the same time, the Act clearly contemplates that the Board 

will apply some standard to applications for registration before deciding whether 

to approve or disapprove a completed application.27/  The standard in Rule 

2106(a) is based on the Board's mandate under Section 101(a) of the Act.  The 

Board considered providing more specific criteria, but has decided that additional 

criteria would be inappropriate in light of the varied circumstances of public 

accounting firms that likely will be applying for registration.  For instance, the 

Board considered providing that the failure of an applicant or its associated 

accountants to have all licenses and registrations required by governmental and 

professional organizations would be a basis for disapproval.  In response to the 

Board's proposal to require applicants to represent that they have all such 

licenses, a number of commenters gave reasons why they could not provide 

such a representation.  In addition, the Board considered providing that certain 

criminal and/or civil governmental actions would be a basis for disapproval.  

Actions against an accountant that might justify disapproval of the application of 

                                                 
 27/  See Section 102(c) of the Act. 
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a sole proprietor might not warrant disapproval of the application of a large public 

accounting firm if the accountant was one of many employees of the firm, 

however.  Accordingly, the Board has determined to retain the current standard 

and make an evaluation based on the facts and circumstances of whether each 

application meets the criteria in Rule 2106(a). 

Several commenters suggested that applicants should have "due process" 

procedures through which they could seek and obtain review of a disapproval of 

their application within the Board.  The Board has addressed these comments by 

changing the rule to provide that, if the Board is unable to determine that the 

statutory standard has been met, or if the Board concludes that the application 

may be materially inaccurate or incomplete, it will either request additional 

information from the applicant or provide the applicant with written notice of a 

hearing, pursuant to the Board's procedural rules governing disciplinary 

proceedings,28/ to determine whether to approve or disapprove the application.  

Such notice will specify, in reasonable detail, the proposed grounds for 

disapproval.  Because the statute provides for the Board to make these decisions 

within 45 days and also provides for appeal to the Commission, the applicant 

may, at its election, treat the notice as a written notice of disapproval for 

purposes of Section 102(c) of the Act.  Under Sections 102(c)(2) and 107(c) of 

the Act, a written notice of disapproval may be appealed to the Commission.  

Therefore, an election to treat a hearing notice as a disapproval will afford 

applicants an immediate opportunity to seek Commission review. 

                                                 
 28/ These rules will be the subject of a future Board rulemaking. 
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Rule 2300 – Public Availability of Information Submitted to the Board: 
Confidential Treatment Requests 

 Rule 2300(a) provides that applications for registration will be publicly 

available as soon as practicable after the Board approves or disapproves the 

application.  This is consistent with Section 102(e) of the Act, which provides that 

applications for registration "or such portions of such applications * * * as may be 

designated under the rules of the Board" must be available for public inspection. 

 In order to prevent the disclosure of confidential information,29/ Rule 2300 

also sets forth a procedure by which applicants can request confidential 

treatment of any information submitted to the Board in connection with their 

applications for registration.  Under Rule 2300(b), an applicant for registration 

may request confidential treatment of any portion of an application that either (i) 

contains information reasonably identified by the public accounting firm as 

proprietary information, or (ii) is protected from public disclosure by applicable 

laws related to the confidentiality of proprietary, personal, or other information. 

Rule 2300(c)(2) requires that confidential treatment requests contain a 

detailed explanation of the reasons that, based on the facts and circumstances of 

the particular case, the information for which confidentiality is sought meets the 

requirements in Rule 2300(b).  Rule 2300(f) states that unless the applicant 

seeking confidential treatment consents otherwise, confidential treatment 

requests themselves will be afforded confidential treatment without the need for a 

                                                 
29/ Section 102(e) also states that the public availability of registration 

applications is subject to "applicable laws relating to the confidentiality of 
proprietary, personal, or other information" and directs the Board to "protect from 
public disclosure information reasonably identified by the subject accounting firm 
as proprietary information." 
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request for confidential treatment.  Rule 2300(d) provides that pending a 

determination by the Board as to whether to grant the request for confidential 

treatment, the information in question will not be made available to the public.  

Rule 2300(e) states that if the Board determines to deny a request, the applicant 

requesting confidential treatment will be notified of the Board's decision in writing 

and of the date on which the information in question will be made public. 

Under Rule 2300(g), the information as to which the Board grants 

confidential treatment under Rule 2300 will not be made public.  The Board 

anticipates that a notation in the application that is made publicly available will 

appear in the place of the information for which confidential treatment was 

granted.  However, the granting of confidential treatment will not limit the Board's 

ability to provide this information to the Commission or to comply with any 

subpoena issued by a court or other body of competent jurisdiction, nor will it 

prevent the Board from making use of this information in connection with the 

execution of its responsibilities under the Act.  For example, the information may 

be used in the Board's inspection program and investigations, as well as in any 

resulting proceedings, subject to the applicant's right to seek a protective order in 

such a proceeding.  In the event the Board receives a subpoena, the Board will 

notify the applicant of such subpoena to allow the applicant an opportunity to 

object to the subpoena.  Finally, Rule 2300(h) delegates the Board's functions 

under this Rule to the Director of Registration and Inspection. 

 Commenters made several suggestions to improve the Board's proposed 

confidentiality rule.  One commenter suggested the Board delegate the function 
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of determining these requests and allow for appeal to the Board.  Rule 2300(h) 

responds to this suggestion.  Several commenters noted that the proposed rule 

did not specify when applications would be made available publicly and 

suggested that that should not take place until the applications had been 

approved or disapproved.  Rule 2300(a) has been modified to reflect that 

applications will not be made available publicly until after the Board has approved 

or disapproved them.  Commenters also suggested that the Board should 

provide notice to an applicant upon receiving a third-party subpoena seeking 

access to information the Board has granted confidential treatment and oppose 

such subpoenas.  Rule 2300(g) now provides for such notice.  While the Board 

does not believe it would be appropriate to provide in its rules that it will object to 

all such subpoenas, the Board will respond to such subpoenas in a manner 

consistent with its responsibilities under the Act, including its responsibility to 

protect proprietary information under Section 102(e) of the Act.  The confidential 

treatment requester will, of course, be free to protect its interests by seeking to 

participate in the proceeding from which the subpoena arose. 

Form 1 

 The proposed rules also consist of instructions to PCAOB Form 1, which 

is the form to be used by public accounting firms to register with the Board.  The 

Board plans to develop a Web-based form that will be available only 

electronically. 

Form 1 consists of general instructions and nine parts, subdivided into 

various items requiring the disclosure of particular information concerning the 
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applicant and its associated accountants, and the applicant's audit clients.  The 

information these items call for is, in general, required by Section 102(b) of the 

Act.  To the extent that Form 1 calls for information in addition to that specified in 

Section 102(b), the additional information is closely related to the statutory 

minimum requirements, and is, in the Board's judgment, reasonably related to the 

determination that the Board will make in deciding whether to approve or 

disapprove an application.  The general instructions and each of the parts of the 

Form is explained in more detail below. 

General Instructions 

The general instructions to the Form contain basic information about the 

application and the application process.  In general, these instructions are self-

explanatory.  General instructions 7, 9 and 10 were added in response to 

comments received on the Board's proposal. 

Many non-U.S. commenters suggested that the disclosure of certain 

information required by the Form, as originally proposed, would violate non-U.S. 

laws, particularly related to confidentiality, data protection and privacy.  In 

response to these comments, the Board added General Instruction 7, which 

allows an applicant to withhold information from its application where disclosure 

of the information would cause the applicant to violate non-U.S. laws.  General 

Instruction 7 specifies that an applicant claiming that submitting information 

would cause it to violate non-U.S. laws must so indicate by making a notation 

under the relevant item number of the Web-based form, and furnish as exhibits – 

(i) a copy of the relevant portion of the conflicting non-U.S. law, (ii) a legal opinion 
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supporting the applicant's position, and (iii) an explanation of the applicant's 

efforts to seek consents or waivers, if applicable, and a representation that the 

applicant was unable to obtain such consents to eliminate the conflict. 

In addition, some commenters were concerned that it may be difficult to 

ensure that application information is current when submitted in light of the fact 

that, particularly for larger public accounting firms, it may take significant 

amounts of time to compile the information necessary to apply for registration.  

To address this concern, the Board has added General Instruction 9 to provide 

that where the Form seeks current information, applicants may submit the 

information as of a date not earlier than 90 days prior to submission of the 

application and that such information will be deemed current for purposes of the 

Form.  General Instruction 10 specifies that information submitted as part of 

Form 1, including any exhibits to the Form, must be in English. 

Part I – Identity of the Applicant 
 
Part I of the Form calls for information about the identity of the applicant.  

This Part is generally intended to elicit basic information about the applicant and 

its operations and to facilitate the Board's interaction with the applicant.  The 

seven specific items in this part require information about the applicant's name 

and identification number, contact information, primary contact with the Board, 

form of organization, offices, associated entities engaged in the practice of public 

accounting, and professional licenses or certifications. 

In Item 1.1, applicants are required to state the legal name of the applicant 

and, if different, the name or names under which the applicant currently, or in the 
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past five years, issues or has issued audit reports.  This Item has been changed 

in two respects from the Board's proposal.  First, this Item as proposed required 

applicants that have such a number to disclose their federal employer 

identification number (or comparable non-U.S. identifier), and, in the case of a 

sole proprietor, the applicant's social security number.  In response to 

commenters' concerns about disclosure of confidential personal identifiers, the 

Board has eliminated the requirement for applicants to provide identifying 

numbers in response to this Item.  Second, at least one commenter suggested 

that the Board clarify which predecessor entities constitute the applicant for 

purposes of the disclosure of names under which the applicant has issued audit 

reports in the last five years.  The Board has sought to clarify this by modifying 

Item 1.1 to apply only to those predecessors for which the applicant is the 

successor in interest with respect to the entity's liabilities. 

Items 1.2 and 1.3 ask for basic contact information from the applicant.  

These Items are unchanged from the Board's proposal, except that the Board 

has added a requirement to Item 1.2 that applicants state their Web site address, 

if available. 

Item 1.4 asks for the applicant's legal form of organization and the 

jurisdiction under the law of which the applicant is organized or exists.  Under the 

Board's registration system, organizations, and not natural persons, are required 

to apply for registration.  Accordingly, among the examples given of legal forms 

of organizations are "proprietorship" and "partnership."  This Item contemplates 

that natural persons practicing accounting under their own name and that are not 
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organized as a legal entity will apply as a "proprietorship."  Likewise, groups of 

natural persons practicing accounting that are not organized as another legal 

entity should apply as a "partnership," whether a partnership has been legally 

formed or not. 

 Item 1.5 requires applicants with more than one office to furnish, as an 

exhibit, the physical address (and, if different, mailing address) of each of the 

applicant's offices.  Item 1.6 requires applicants to list the name and address of 

their "associated entities" that engage in the practice of public accounting or 

preparing or issuing audit reports or comparable reports prepared for clients that 

are not issuers.  The term "associated entities" is defined in the Board's rules in a 

manner consistent with the term's use in the Commission's auditor independence 

rules.30/ 

 One commenter suggested that Item 1.5 be limited to offices that issue 

audit reports, as that term is defined in the Act and the Board's rules.  In addition, 

several commenters suggested that Item 1.6 be limited to only associated 

entities that issue audit reports or that the term "associated entities" be defined 

differently or limited to entities within one particular country.  After considering 

these comments, the Board has decided to leave these Items as proposed.  The 

Board chose the term "associated entities" to capture certain entities that are 

related to the applicant, but that are not necessarily in a control relationship with 

the applicant.  The term is presumably one public accounting firms are familiar 

with because of its use in the Commission's auditor independence rules.  The 

                                                 
 30/ See Rule 2-01(f)(2) of Regulation S-X, 17 CFR 210.2-01(f)(2). 
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instruction makes clear that individual accountants associated with the applicant 

should not be listed in responding to this Item.  The Board believes that obtaining 

information on all the applicant's offices and those associated entities of the 

applicant that engage in the practice of public accounting or preparing or issuing 

audit reports, or comparable reports prepared for clients that are not issuers, 

strikes the appropriate balance between the Board's need for information about 

the applicant's operations and the need to avoid overburdening applicants for 

registration.   

 Item 1.7 requires applicants to list every license or certification number 

issued to the applicant authorizing it to engage in the business of auditing or 

accounting, and the name of the issuing authority.  This Item does not require 

applicants to list the license numbers of individual associated accountants within 

the firm (these are required by Item 7.1), nor does it require applicants to furnish 

information on business licenses required of entities engaged in businesses 

other than accounting or auditing.   

As proposed, Item 1.8 would have required applicants to state if the firm 

and all individual accountants associated with the firm who participate in or 

contribute to the preparation of audit reports have all required licenses and 

certifications.  This Item was intended to ensure that public accounting firms 

applying for registration have the requisite governmental and professional 

licenses and certifications to audit issuers.  Although one commenter supported 

and suggested expanding this Item, a number of both large and small public 

accounting firms suggested that, for various reasons, they could not affirmatively 
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answer this question despite their good faith efforts to ensure that the firm and all 

its associated accountants maintained all required licenses.  In light of these 

concerns, and because information on the applicant's and its associated 

accountants' licenses or certifications is still required through Items 1.7 and 7.1, 

the Board has decided to eliminate Item 1.8. 

Part II – Listing of Applicant's Public Company Audit Clients and Related 
Fees 
 

As required by Section 102(b)(2)(A) and (B) of the Act, Part II of the Form 

requires disclosure of the names of all issuers for which the applicant has 

prepared or issued audit reports during the previous calendar year, and for which 

the applicant expects to prepare or issue audit reports during the current 

calendar year, and the annual fees received by the applicant from these issuers 

for audit services, other accounting services, and non-audit services.  Part II 

implements this directive through four specific items. 

The first three items require disclosures about the applicant's issuer audit 

clients, including their names, identifying information, and disclosures about the 

fees billed the issuer by the applicant.  The contours of the required fee 

disclosures are specified through definitions of the terms "audit services," "other 

accounting services," and "non-audit services."31/ 

To capture different time periods, these disclosures are divided into three 

items.  Item 2.1 covers issuers for which the applicant prepared or issued any 

                                                 
 31/ A Note to Items 2.1 and 2.2 explains that, consistent with the 
Commission's proxy disclosure rules, only fees billed by the principal accountant 
need be disclosed in response to this item.  The Note also explains how 
disclosures are to be made for issuers that are investment companies.  The 
treatment is based on and is consistent with the Commission's disclosure rules. 
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audit report during the previous calendar year. Item 2.2 covers issuers for which 

the applicant prepared or issued any audit report during the current calendar 

year.  Item 2.3 covers issuers for which the applicant expects to prepare or issue 

any audit report during the current calendar year.  Items 2.1 and 2.2 require the 

same information: the issuer's name, business address, the date of the audit 

report, and the total amount of fees billed for audit services, other accounting 

services, and non-audit services.  Because Item 2.3 refers to a future period, it 

only asks for the issuer's name and business address.  A Note to Items 2.3 and 

2.4 clarifies when an applicant can "expect to prepare or issue" an audit report 

for an issuer. 

Finally, Item 2.4 seeks information from applicants that did not prepare or 

issue an audit report dated during the preceding or current calendar year, and 

that do not expect to prepare or issue an audit report during the current calendar 

year.  Specifically, this Item seeks information about the issuers for which these 

applicants played, or expect to play, a substantial role in the preparation of an 

audit report during the preceding or current calendar year.  For these issuers, the 

applicant must disclose the issuer's name, business address, the name of the 

public accounting firm that issued, or is expected to issue, the audit report, the 

date (or expected date) of the audit report, and the type of substantial role played 

by the applicant with respect to the audit report. 

Commenters expressed a number of practical concerns about compiling 

the necessary information to respond to Part II of the Form as proposed.  In 

particular, a number of commenters suggested that the fee disclosures track the 
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categories used in the SEC's revised auditor independence disclosure rules and 

pointed out that a number of issuers that will be required to disclose fees in those 

categories have not previously been required to publicly report these fees. 

In response to these comments, the Board has modified the definitions of 

"audit services," "other accounting services," and "non-audit services" to make 

clear that, once the revised SEC rules are effective, the Board intends to use 

these categories for the fee disclosures required by Part II of the Form. 

The Board understands that fee information in these categories has not 

been collected historically and that public accounting firms are in the process of 

putting in place systems to track information in these categories.  Nonetheless, 

Section 102(b)(2)(B) of the Act specifically requires applications for registration to 

include disclosure of fees for "audit services," "other accounting services" and 

"non-audit services."  Accordingly, until such time as the SEC's revised rules are 

effective, the Board has, to the extent permissible under the Act, used categories 

from the existing SEC proxy disclosure rules that were adopted in November 

2000 for the disclosures required by this Part of the Form. 

Specifically, until December 15, 2003, the term "audit services" will be 

defined to mean the same category of services for which fees are required to be 

disclosed as "audit fees" pursuant to the Commission's 2000 proxy disclosure 

rules.32/  Section 102(b)(2)(B) of the Act specifically requires applicants to 

disclose fees for "other accounting services," which are not required to be 

                                                 
 32/ See Schedule 14A, Item 9(e)(1), 17 CFR 240.14a-101; see also 
Commission Final Rule:  Revision of the Commission's Auditor Independence 
Requirements, Release No. 33-7919 (November 21, 2000). 
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disclosed under the existing proxy disclosure rules.  Accordingly, the Board has 

defined "other accounting services" by reference to concepts from the SEC's 

revised auditor independence disclosure rules.  As explained in greater detail 

above in connection with the discussion of the definition of "other accounting 

services," until December 15, 2003, this term will include two categories of 

services: 1) services the fees for which are to be disclosed as "audit fees" under 

the Commission's revised rules, but that were not previously disclosed as "audit 

fees," and 2) services the fees for which are to be disclosed as "audit-related 

fees" under the Commission's revised rules. 

While fee disclosures are not currently being made in these categories, 

these categories of fees have been defined with some precision through the 

SEC's rulemaking process.  In addition, some issuers and public accounting firms 

may be in the process of developing systems to track fees in these categories 

since disclosures of these amounts will be required under the SEC's revised 

rules, effective for filings after December 15, 2003. 

Under the existing proxy disclosure rules, fees must also be disclosed for 

financial information systems design and implementation, as defined in Rule 2-

01(c)(4)(ii) of Regulation S-X, 17 CFR 2-01(c)(4)(ii), and all other services (i.e., 

services the fees for which are not disclosed as audit fees or financial information 

systems design and implementation fees).  Until December 15, 2003, the term 

"non-audit services" will be defined to include these two categories of services.  

After December 15, 2003, applicants will be required to disclose fees for the 
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category of services the fees for which are disclosed as "all other fees" under the 

Commission's revised auditor independence rules. 

The Board understands that not all issuers are subject to these 

requirements and that companies subject to the requirements currently are not 

required to disclose fees for "other accounting services," as specifically required 

by Section 102(b)(2)(B) of the Act.  To address commenters' concerns about the 

difficulty of accurately compiling this information in these situations, the Board 

added a Note to Items 2.1 and 2.2 that provides that, to the extent these fee 

amounts have not previously been disclosed or otherwise known by the 

applicant, estimated amounts may be used in responding to these Items of the 

Form.  The Board does not intend to penalize applicants that use good faith 

efforts to estimate the fees for "other accounting services" during this time.  

Consistent with these changes, applicants will not be separately required to 

disclose fees for "tax services," as had been proposed.  The Board may choose, 

once the SEC's revised rules are effective, to require disclosure of "tax services" 

as part of registered public accounting firms' annual reports.  The contents of 

these reports will be the subject of a future Board rulemaking. 

In response to other comments received, the Board has simplified and 

clarified Part II of the Form in several other respects.  First, the Board has 

eliminated the requirement to provide the issuer's standard industry code ("SIC").  

Second, the Board has slightly modified the wording of Items 2.1 through 2.3 to 

make clear that the disclosure requirements pertain to audit reports dated during 

the relevant time period.  Third, the Board has added language to the Notes to 
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Items 2.2 and 2.3 to further clarify when applicants can "expect to prepare or 

issue" an audit report for an issuer.  Specifically, those Notes now provide that an 

applicant may presume that it is expected to prepare or issue an audit report for 

an issuer (i) if it has been engaged to do so, or (ii) if it issued an audit report 

during the preceding calendar year for an issuer, absent an indication from the 

issuer that it no longer intends to engage the applicant. 

Fourth, in response to some commenters' concerns about the burden of 

making the necessary determinations to comply with Item 2.4, the Board has 

limited this Item to those applicants that did not prepare or issue an audit report 

dated during the preceding or current calendar year, and that do not expect to 

prepare or issue an audit report dated during the current calendar year.  In other 

words, as the Note to this Item explains, applicants that disclose the name of an 

issuer in response to any of Items 2.1 – 2.3 need not respond to this Item.  

Finally, the requirement in Item 2.4 to explain the applicant's role in the audit has 

been modified to require only identification of the type of substantial role played 

by the applicant with respect to the audit report.  To enable applicants to comply 

with this instruction, it is contemplated that the Web-based Form will contain a 

"pull-down menu" with a list of types of substantial roles, including an option to 

check "other." 

The Board will consider issuing additional guidance on the fee disclosures 

required by Part II of the Form as the date for registration to begin nears. 
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Part III – Applicant's Financial Information 
 
Section 102(b)(2)(C) of the Act provides that the Board may require 

applicants to submit "such other current financial information for the most 

recently completed fiscal year of the firm as the Board may reasonably request."  

Consistent with this provision of the Act, the Board proposed that applicants 

disclose fees received by the applicant during its most recently completed fiscal 

year for: audit services, other accounting services, tax services, and all other 

products and services, whether the fees were received from "issuers" or from 

their other clients. 

A number of commenters stated that they are not currently tracking 

revenues in these categories for all their clients and that compiling this 

information in this form would be impractical or at least very burdensome.  In light 

of these comments, the Board has decided not to require this information as part 

of public accounting firms' registration applications at this time.  The Board does, 

however, intend to require applicants to submit information in these categories as 

part of their annual reports with the Board under Section 102(d) of the Act.  

Although the contents of the annual and periodic reports will be the subject of a 

future Board rulemaking, the Board encourages public accounting firms planning 

to register with the Board to begin collecting fee information in these four 

categories for all their clients in order to be able to report revenue in this format 

on an ongoing basis in the future. 
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Part IV – Statement of Applicant's Quality Control Policies 
 
As required by Section 102(b)(2)(D) of the Act, Part IV requires the 

applicant to provide, as an exhibit, a narrative, summary description of its quality 

control policies for its accounting and auditing practices, including procedures to 

monitor compliance with independence requirements.  GAAS requires 

accounting firms to have quality controls for their audit practices.33/   

A few commenters suggested that this Part of the Form should be limited 

to a representation about the firm's quality control policies complying with 

applicable standards.  The Board does not believe that this approach would be 

consistent with the statutory directive.  Several other commenters sought 

clarification of the parameters of the description called for by this Part of the 

Form.  As explained in the proposing release, the description should be in a 

clear, concise, and understandable format and should convey the scope and the 

key elements of the applicant's quality controls for its accounting and auditing 

practice.  A description that addresses all of the elements of quality control 

covered by the professional quality control standards the firm is subject to will be 

sufficient.  Technical descriptions and detailed explanations of procedures are 

not required.  Absent unusual circumstances, the Board does not contemplate 

granting confidential treatment requests for this Item. 

                                                 
 33/ See SAS No. 25; AU §161; see also Statements on Quality Control 
Standards ("SQCS") No. 2; AICPA SEC Practice Section ("SECPS" Membership 
Requirements, Appendix K, SECPS sec. 1000.45. 
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Part V – Listing of Certain Proceedings Involving the Applicant 
 
As required by Section 102(b)(2)(F) of the Act, Part V calls for information 

about criminal, civil, or administrative or disciplinary proceedings against the 

applicant or its associated persons.  While the Act only requires applicants to 

submit information about pending proceedings related to audit reports, the Form 

requires information about certain additional proceedings that may reflect on the 

applicant's fitness for registration, even though the proceedings may no longer be 

pending or do not relate to audit reports. 

As proposed, this Part of the Form was divided into six specific items that 

sought disclosure of different types of proceedings involving different persons for 

different periods of time.  Many commenters expressed concerns about both the 

scope and the complexity of the disclosures required of applicants by this Part of 

the Form.34/  Accordingly, the Board has sought both to simplify and to narrow its 

request for information in this Part of the Form, while still preserving the 

information necessary to decide whether to approve or disapprove registration 

applications. 

Specifically, this Part now contains three Items.  Item 5.1 would, in 

general, require applicants to disclose whether the applicant or any associated 

person of the applicant is currently a defendant or respondent (or was a 

defendant or respondent in a proceeding that resulted in an adverse finding 

                                                 
 34/ In particular, a number of non-U.S. accounting firms and 
professional associations expressed concern that proposed Item 5.5 would 
require applicants to familiarize themselves with, and analogize to, a number of 
provisions of the U.S. Code.  This Item has been eliminated from the Form. 

File No. PCAOB-2003-03 Page 076



 
 
 

 
 

45

against the applicant or person during the previous five years) in three types of 

proceedings: 

1. any pending criminal proceeding; 
 

2. any pending civil (or alternative dispute resolution) proceeding initiated 
by a governmental entity arising out of the applicant's or such person's 
conduct in connection with an audit report, or a comparable report 
prepared for a client that is not an issuer; and 

 
3. any pending administrative or disciplinary proceeding arising out of the 

applicant's or such person's conduct in connection with an audit report, 
or a comparable report prepared for a client that is not an issuer. 

 
The third part of this Item further specifies what types of proceedings 

qualify as "administrative or disciplinary proceedings" and provides that 

investigations that have not resulted in the commencement of a proceeding need 

not be included.  At least one commenter specifically suggested that, if the Board 

required disclosure of more than pending proceedings, the look-back period 

should be limited to five years since this period is consistent with the disclosure 

requirements for past proceedings against officers and directors of public 

companies.35/ 

Item 5.2 would require applicants to disclose pending civil proceedings (or 

ADR proceedings) against the applicant or its associated persons initiated by a 

private (i.e., non-governmental) entity that involve conduct in connection with an 

audit report or a comparable report prepared for a client that is not an issuer.  

This Item is largely required by Section 102(b)(2)(F) of the Act.  For each 

proceeding listed in response to Items 5.1 and 5.2, applicants are asked to 

                                                 
 35/ Item 401 of Regulation S-K.  17 CFR sec. 229.401(f). 
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provide basic information about the proceeding, the parties, the allegations, and 

the proceeding's outcome. 

The phrase "a comparable report prepared for a client that is not an 

issuer," as used in these Items, is meant to capture reports of audits performed 

for clients that are not issuers.  Notes to Items 5.1 and 5.2 provide that, for these 

Items, foreign public accounting firm applicants need only disclose such 

proceedings for the applicant and any proprietor, partner, principal, shareholder, 

officer, or manager of the applicant who provided at least 10 hours of audit 

services for any issuer during the last calendar year.  This is the same group of 

persons within foreign public accounting firms that must be listed in response to 

Part VII of the Form and for which consents must be obtained under Part VIII of 

the Form. 

Finally, Item 5.3, permits, but does not require, applicants to include an 

exhibit describing any proceeding listed in response to this Part and giving the 

reasons that, in the applicant's view, such proceeding should not be a basis for 

the denial of its application for registration.  The failure to file such an exhibit with 

respect to a particular proceeding will not raise any inference concerning the 

applicant's view of the impact of that proceeding on its application.  The Board 

will consider any information provided pursuant to this Item in its approval 

process. 
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Part VI – Listing of Filings Disclosing Accounting Disagreements with 
Public Company Audit Clients 

 
As required by Section 102(b)(2)(G) of the Act, Part VI requires applicants 

to identify instances in which the applicant's issuer audit clients disclosed 

disagreements with the applicant in Commission filings.  For each such instance 

in the preceding or current calendar year, the applicant is required to disclose the 

name of the issuer, the name and date of the filing, and to submit, as exhibits, 

copies of the identified filings.  Disagreements under this Part are specified by 

reference to the provisions of Regulation S-K that require such disclosures. 

To clarify an issue raised by a few commenters, an applicant is only 

required to identify instances in which the applicant's issuer audit clients 

disclosed disagreements with the applicant in such issuers' Commission filings.  

Therefore, if an issuer did not disclose a disagreement in a Commission filing or 

if such disclosure is not required by a Commission filing,36/ the applicant of that 

issuer audit client need not disclose such disagreement in Form 1. 

Several commenters suggested that the Board obtain information required 

by Part VI from the Commission's Edgar system or require applicants to provide 

only a hyperlink to or a Central Index Key ("CIK") number for a particular filing, as 

opposed to providing copies of the actual filings.  While the Board recognizes 

that the information requested in this Item is or will be publicly available through 

Edgar, Section 101(b)(2)(G) of the Act specifically requires that an applicant 

submit "as part of its application for registration * * * copies of periodic or annual 

                                                 
 36/ For instance, currently annual reports for foreign private issuers on 
Forms 20-F and 40-F do not require this type of disclosure. 
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disclosure filed by an issuer with the Commission * * * ."  Moreover, this 

information is not organized by the public accounting firms involved in the 

disclosed disagreements in the Commission's Edgar system. 

Part VII – Roster of Associated Accountants 
 
As required by Section 102(b)(2)(E) of the Act,  Part VII requires 

applicants to submit information about the accountants associated with the firm 

who participate in or contribute to the preparation of audit reports.  The scope of 

this requirement is different for foreign firms than for domestic firms.  Domestic 

applicants must list all accountants who are "persons associated with the 

applicant" and provided at least 10 hours of audit services for any issuer during 

the last calendar year.  Foreign public accounting firms applying for registration 

must list all accountants who are a proprietor, partner, principal, shareholder, 

officer, or manager of the applicant and who provided at least 10 hours of audit 

services for any issuer during the last calendar year. 

For each accountant listed, applicants must provide the person's name 

and all license or certification numbers (and name of issuing authority) 

authorizing the person to engage in the business of auditing or accounting. 

In addition, both domestic and non-U.S. applicants are required to 

disclose the total numbers of accountants and CPAs (or accountants with 

comparable licenses from non-U.S. jurisdictions) employed with the applicant, 

and the total number of personnel employed by the applicant. 

Many commenters indicated that the disclosure required by Items 7.1 and 

7.2, as originally proposed, was administratively burdensome and suggested that 
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the Board narrow the scope of the roster and clarify which accountants would be 

covered by the roster.  To address these concerns, the Board has limited the 

roster reporting requirements for domestic applicants to accountants who are 

"persons associated with the applicant" and provided at least 10 hours of audit 

services for any issuer during the last calendar year, and the requirements for 

non-U.S. applicants to partners or managers who provided at least 10 hours of 

audit services for any issuer during the last calendar year.37/  In addition, as 

noted above, by excluding from its definition of the term "accountant" persons 

who are engaged in only clerical or ministerial tasks, the Board has further limited 

the disclosure required in Part VII of the Form, as originally proposed.        

Further, in light of privacy and confidentiality concerns expressed by 

commenters, the Board has also eliminated the requirement to disclose the 

social security number (or comparable non-U.S. identifier) of each accountant 

listed on the roster. 

Also, at least one commenter requested clarification of the time frame for 

reporting the information required by Part VII.  To address this concern, the 

Board has added an instruction to the Form that specifies that applicants may 

submit information as of a date not earlier than 90 days prior to the submission of 

the application and that such information will be deemed current for purposes of 

the Form. 

                                                 
 37/ The Board has used the term "manager" in Parts V, VII and VIII of 
the Form because of the term's use in, and familiarity to, the accounting 
profession.  The term is intended to capture the highest level of supervisory 
position below the partner level of the firm. 
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Part VIII – Consents of Applicant 
 
As required by Section 102(b)(3) of the Act, Part VIII of the Form requires 

applicants to furnish, as an exhibit to their applications, consents related to the 

applicant's and its associated persons' cooperation and compliance with any 

request for testimony or the production of documents made by the Board.  Note 1 

to the instruction makes clear that the consent and the language in the instruction 

(except for insertion of the applicant's name) must be verbatim.  The note also 

specifies that the consents from the applicant's associated persons required by 

paragraph (b) of the Item must be secured by the applicant no later than 45 days 

after submitting the application or, for persons who become associated persons 

of the firm subsequent to the submission of the application, at the time of the 

person's association with the firm.  The consents must be signed in accordance 

with Rule 2104, which, among other things, requires the manually signed version 

of the statement to be retained for seven years. 

Many commenters indicated that compliance with Part VIII, as originally 

proposed, would cause an applicant to violate certain non-U.S. laws.  In 

response to this concern, the Board has added Rule 2105 and corresponding 

instructions in the Form, which allow an applicant to withhold information from its 

application for registration, including the firm and associated person consents 

required by Part VIII, where disclosure of the information would cause the 

applicant to violate non-U.S. laws. 

Further, to accommodate privacy restrictions related to employment in 

certain non-U.S. jurisdictions, the Board has added Note 3 to this Item, which 
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narrows the scope of "associated persons" from whom non-U.S. applicants are 

required to secure consents.  As revised, for non-U.S. applicants, the term 

"associated persons" as used in this item covers only those accountants who are 

partners or managers and who provided at least 10 hours of audit services for 

any issuer during the last calendar year. 

In addition, some commenters noted that Part VIII, as originally proposed, 

did not specify the language to be used in the consents that the applicant is 

required to secure from its associated persons.  In response to this comment, the 

Board has added Note 2 to this item, which sets forth the exact language to be 

used in the associated persons' consents.  Moreover, in response to the 

suggestion that the Board extend the 45-day deadline for securing consents from 

associated persons in order to ease the administrative burden for larger firms, 

the Board has clarified that applicants must secure such consents not later than 

45 days after submitting their applications.  In other words, an applicant does not 

have to wait until its application is submitted to the Board to secure such 

consents, but can begin obtaining these consents as soon as possible.  Further, 

many commenters objected to the blanket consent used in Part VIII and 

suggested that the Board amend its proposal to include a reservation in the 

consent form, to only require applicants to use their best efforts to secure the 

associated person consents, to clarify that the consent would only apply 

prospectively to independent contractors, and/or to limit the consents to cover 

only reasonable, and not simply any, requests by the Board.  Section 102(b)(3) of 

File No. PCAOB-2003-03 Page 083



 
 
 

 
 

52

the Act,38/ however, specifies the scope and contents of the consents, and the 

Board therefore has decided not to modify this item to include these suggested 

qualifications.39/  Some commenters expressed concern about the amount of 

work involved in securing, gathering and maintaining written consents from each 

of their associated persons in accordance with Rule 2104.  While the Board is 

requiring that the applicant's consent and the associated persons' consents be 

manually signed and that such manually signed documents be retained for seven 

years in accordance with Rule 2104, the Board leaves it to the individual 

applicants to determine other details as to how such consents will be obtained 

and maintained internally. 

Part IX – Signature of Applicant 
 
Part IX requires an authorized partner or officer of the applicant to sign the 

application in accordance with Rule 2104 and to certify the application's 

                                                 
 38/ Section 102(b)(3) specifically requires that "each application * * * 
include * * * a consent executed by the public accounting firm to cooperation in 
and compliance with any request for testimony or the production of documents 
made by the Board * * * and an agreement to secure and enforce similar 
consents from each of the associated persons of the public accounting firm as a 
condition of their continued employment by or other association with such firm." 
 
 39/ While commenters did not identify any state laws that conflict with 
the required consents, one commenter suggested that the Board make explicit 
that the Board's rules, as approved by the Commission, requiring the consents 
would preempt any contrary state law.  The Board's rules implement Congress's 
determination in the Act that applicants for registration must agree to "secure and 
enforce [such] consents from each of the associated persons of the public 
accounting firm as a condition of their continued employment by or other 
association with the firm."  Accordingly, any otherwise applicable state or local 
law that conflicts with this requirement or stands as an obstacle to the 
accomplishment and execution of the full purposes and objectives of Congress 
would be preempted.  See Crosby v. National Foreign Trade Council, 530 U.S. 
363, 372-73 (2000); City of New York v. FCC, 486 U.S. 57, 64 (1988). 
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completeness and accuracy.  Incomplete and inaccurate applications are subject 

to possible disapproval under Rule 2106(b)(2). 

Part X – Exhibits 
 
Part X lists the exhibits that must accompany the application and includes 

instructions on the format for exhibits with multiple pages.  The nature of each 

exhibit is described in the corresponding items, Rule 2105 or Rule 2300. 

(b)  Statutory Basis 

 The statutory basis for the proposed rules is Title I of the Act. 

 B. Board's Statement on Burden on Competition 
 

The Board does not believe that the proposed rules will result in any 

burden on competition that is not necessary or appropriate in furtherance of the 

purposes of the Act.  Under the proposed rules, all public accounting firms must 

register with the Board if they wish to prepare or issue audit reports on issuers, 

as that term is defined in the Act and the Board's rules, or to play a substantial 

role in the preparation or issuance of such reports.  In general, the information 

required to complete the Board's registration application is specifically required to 

be a part of those applications by Section 102(b) of the Act.  To the extent that 

Form 1 calls for information in addition to that specified in Section 102(b), the 

additional information is closely related to the statutory minimum requirements, 

and is, in the Board's judgment, either necessary to facilitate the Board's 

responsibilities or reasonably related to the determination that the Board will 

make in deciding whether to approve or disapprove an application. 

File No. PCAOB-2003-03 Page 085



 
 
 

 
 

54

 Moreover, to the extent permissible under the Act and consistent with the 

Board's responsibilities, the Board has sought to base the contents of the 

application on information public accounting firms currently collect, in part to 

avoid imposing any undue burden on applicants that could have a 

disproportionate effect on smaller public accounting firms.  In addition, the 

proposed rules provide a mechanism for applicants to seek confidential treatment 

of any proprietary information included in their application that should not be 

publicly available.  The Board has also allowed public accounting firms that do 

not currently prepare or issue audit reports, or play a substantial role in the 

preparation or issuance of audit reports, but that wish to enter this business, to 

register with the Board.  Further, the Board has announced that registration fees 

will vary based on the size of the applicant and the number of its issuer audit 

clients.   

 Several commenters suggested that requiring foreign public accounting 

firms to register with the Board could discourage smaller foreign public 

accounting firms, and foreign public accounting firms that are not affiliated with 

large international networks of firms, from auditing issuers.  The Board has given 

careful consideration to the impact of its registration rules on non-U.S. firms and 

has taken a number of steps to minimize any such effect.  In particular, as 

described in Section II.A above, the Board has crafted certain changes to its 

original proposal to minimize, where permissible under the statute and consistent 

with the Board's responsibilities, the burdens on foreign public accounting firms 

applying for registration.  Given these modifications, the Board believes that the 
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cost and effort for smaller firms to register with the Board will not be significantly 

disproportionate to that for larger firms,40/ and therefore would not have a 

significant impact on competition.  Moreover, the Board believes that the 180-day 

deferral of registration for non-U.S. firms should also minimize the administrative 

burden for smaller non-U.S. firms, also diminishing any anti-competitive effect. 

 C. Board's Statement on Comments on the Proposed Rules Received  
  from Members, Participants or Others 
 

The Board released its registration system proposal for public comment on 

March 7, 2003.  The Board received 46 written comment letters relating to its 

proposal.  In addition, on March 31, 2003, the Board convened a public 

roundtable to discuss special issues raised by registration and oversight of non-

U.S. firms, at which 14 representatives of foreign governments, non-U.S. public 

accounting firms and professional organizations, and U.S. institutional investors 

participated.41/ 

                                                 
 40/  In general, under the Board's registration system, non-affiliated 
foreign public accounting firms will be required to respond to the same 
information requests as affiliated foreign public accounting firms applying for 
registration.  Because much of the information requested in Form 1 is focused on 
the applicant's practice of auditing "issuers," as that term is defined in the Act and 
the Board's rules, foreign public accounting firms with more issuer audit clients 
will necessarily be requested to provide more information to apply for registration 
than foreign public accounting firms with smaller practices auditing issuers.   
 

41/ The following governments, firms and organizations participated in 
the public roundtable meeting: European Commission; U.K. Department of Trade 
and Industry; Embassy of Switzerland; Embassy of Australia; Financial Services 
Agency (Japan); Canadian Public Accountability Board; Wirtschaftspruferkammer 
(German Chamber of Accountants); Fédération des Experts Comptables (FEE); 
Ernst & Young (Brussels, Belgium); PricewaterhouseCoopers (Toronto, Canada); 
Deloitte Touche Tohmatsu (Santiago, Chile); KPMG (London); Pennsylvania 
Public Employees' Retirement System; and the State of Wisconsin Investment 
Board. 
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The Board has carefully considered all comments it has received.  In 

response to the written comments received and remarks made at the roundtable, 

the Board has clarified and modified certain aspects of its proposed rules and 

form instructions.  The changes made to the proposed rules and form instructions 

in response to these comments are summarized in Section II.A.a. above.   

In addition, under Section 106(c) of the Act, the Board and the 

Commission each have the authority to "exempt any foreign public accounting 

firm" from any provision of the Act as "necessary or appropriate in the public 

interest or for the protection of investors."  The Board received numerous 

comments in letters from public accounting firms, foreign governments and 

foreign professional accounting associations, requesting such exemptions from 

the Board's registration requirements, as well as its inspections and disciplinary 

programs.42/   

 Some commenters expressed concerns about registration of non-U.S. 

public accounting firms, including that the Board's registration of non-U.S. public 

accounting firms (1) would be duplicative of existing or planned home-country 

auditor oversight programs, (2) would require information, the disclosure of which 

would violate foreign laws on confidentiality, data protection and privacy, (3) 

would require information that does not have clear equivalents in non-U.S. 

                                                                                                                                                 
 

 42/ The Board also received comment letters against such exemptions, 
for example on the grounds that "[i]ncluding foreign auditors under the purview of 
the new Public Company Accounting Oversight Board would, thus, add a much-
needed element of auditor oversight for firms reviewing corporations trading in 
U.S. markets."  See Letter from, Senator Carl Levin dated March 21, 2003 (in 
PCAOB Docket No. 1 public file). 
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jurisdictions, (4) would require accumulation of information not already compiled 

and not readily available, and (5) would lessen competition among public 

accounting firms by discouraging some firms from registering. 

 In response to the concern that registration of non-U.S. public accounting 

firms would be duplicative of existing or planned auditor oversight programs, as 

an initial step, the Board sought, as part of its roundtable meeting, to gather 

information about existing or planned oversight bodies outside the United States.  

The Board has also commenced dialogue with non-U.S. oversight bodies in order 

to achieve its objectives generally, as well as to try to find ways to reduce 

administrative burdens and to provide for coordination in areas where there is a 

common programmatic interest, such as annual reporting, inspection and 

discipline. 

 Many commenters suggested that registration of non-U.S. firms would 

require information, the disclosure of which would violate non-U.S. laws, 

particularly those related to confidentiality, data protection and privacy.  In 

response to this concern, the Board added Rule 2105 and corresponding 

instructions in Form 1, which allow applicants to withhold information from its 

application for registration where disclosure of the information would cause the 

applicant to violate non-U.S. laws.  Also, in order to allow firms time to give full 

consideration to the potential conflict of law issues, the Board has afforded non-

U.S. firms an additional 180 days to register.   

Furthermore, in light of concerns with respect to conflicts with 

confidentiality, data protection, and privacy laws, the Board has eliminated or 
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narrowed the scope of information required by Form 1, as originally proposed.  

Specifically, any requirements to provide Social Security numbers, taxpayer 

numbers, and comparable non-U.S. tax identifiers have been eliminated.  In part 

to address concerns with respect to the confidentiality of information on criminal, 

civil and administrative proceedings in Part V, the Board has significantly 

narrowed the disclosure required for non-U.S. applicants.  Also, the list of 

accountants associated with a non-U.S. firm has been narrowed.  In particular, 

as revised, Form 1 requires non-U.S. accounting firms to list only those 

accountants who are proprietors, partners, principals, shareholders, officers or 

managers of the applicant and who each provide at least 10 hours of audit 

services for any issuer during the last calendar year.  Finally, to accommodate 

privacy restrictions related to employment in certain non-U.S. jurisdictions, the 

scope of "associated persons" from whom the applicant is required to secure 

consents has been narrowed to cover only those accountants identified on the 

list of accountants.  As discussed above, to the extent that a non-U.S. law would 

prohibit disclosure of information that is still required, new Rule 2105 permits a 

firm to withhold the information and submit instead (i) a copy of the conflicting 

non-U.S. law, in English, (ii) a legal opinion that submitting the information would 

cause the applicant to violate the conflicting non-U.S. law, and (iii) an explanation 

of the applicant's efforts to seek consents or waivers to eliminate the conflict, if 

the withheld information could be provided to the Board with a consent or a 

waiver, and a representation that the applicant was unable to obtain such 

consents or waivers to eliminate the conflict. 
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 The Board has eliminated or modified certain disclosure requirements 

where determining a non-U.S. equivalent may be particularly burdensome, in an 

effort to address concerns that registration would require information that does 

not have clear equivalents in non-U.S. jurisdictions.  For example, in response to 

a comment that the term "undergraduate degree" was not meaningful in a non-

U.S. context, the Board revised the educational reference in its originally 

proposed definition of accountant to "a college, university or higher professional 

degree."  The Board has also eliminated the requirement from its original 

proposal to disclose a "violation of a substantially equivalent non-U.S. statute" to 

certain provisions of the United States Code. 

 In response to concerns that registration of non-U.S. firms would require 

accumulation of information not already compiled and not readily available, the 

Board has allowed an additional 180 days for firms to compile information and to 

obtain any necessary consents or waivers from associated persons to provide 

the information requested by the form.  Further, the Board has significantly 

modified and in some cases eliminated disclosure requirements, the information 

for which commenters noted, would be burdensome to gather.  For example, Part 

III of Form 1, which as proposed required disclosure of information on firm 

revenues, has been eliminated. Moreover, with respect to Part II in Form 1, the 

Board has modified the disclosure categories for audit, non-audit, and other 

accounting services to track more closely those used by the Commission.  As a 

practical matter, at the time when non-U.S. firms are required to be registered 

with the Board (i.e., by April 19, 2004), the disclosure categories in effect will be 
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those used in the Commission's recently revised auditor independence 

disclosure rules, with which foreign private issuers will be required to comply for 

periodic annual reports filed after December 15, 2003. 

In addition, the Board has tried to facilitate the reporting in Part II by 

allowing applicants to use estimates to the extent that such information has not 

been previously disclosed or is not known.  Finally, in an effort to minimize the 

administrative burden of compiling information for the registration process, the 

requirements in Form 1 to provide accountant names and license numbers, 

consents to cooperate with Board inspections and investigations, and information 

about certain legal proceedings, as applied to non-U.S. firms, have been 

significantly narrowed to include only partners and managers who participate in 

or contribute to the preparation of audit reports for issuers. 

 Several commenters raised concerns that registration of non-U.S. firms 

would lessen competition among public accounting firms by discouraging some 

firms from registering.  As described above, the Board has eliminated and 

modified many of the disclosure requirements originally proposed.  Given these 

modifications, the Board believes that the cost and effort for smaller firms to 

register with the Board will not be significantly disproportionate to that for larger 

firms and therefore would not have a significant impact on competition.  

Moreover, the Board believes that the 180-day deferral of registration for non-

U.S. firms should also minimize the administrative burden for smaller non-U.S. 

firms, also diminishing any anti-competitive effect. 
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While the Board believes that it must require registration of non-U.S. firms, 

it also recognizes that it must be flexible about how registration operates in the 

case of those firms and that it may not be practical to treat foreign accounting 

firms as if they were, for purposes of the Board's regulation, in all respects the 

same as U.S.-based firms.  The Board is prepared to work with its foreign 

counter-parts to find ways to accomplish the goals of the Act without subjecting 

foreign firms to unnecessary burdens or conflicting requirements.  Where 

possible, the Board will seek to build compliance with its requirements on 

compliance with foreign regulatory regimes.  The proposed 180-day deferral of 

foreign firm registration will afford the Board the opportunity to explore ways of 

accomplishing that goal with non-U.S. accounting oversight bodies.  

 In addition, the nature of the oversight to be exercised over registered 

foreign public accounting firms is a matter the Board has yet to resolve.  The 

Board is aware that several countries have adopted or proposed corporate 

reforms that include new regulatory oversight of the auditing profession, and 

many countries have already adopted or planned programs to register, inspect 

and discipline accounting firms that prepare and issue audit reports for filing in 

those respective jurisdictions.  The Board expects that the various reforms being 

considered in other jurisdictions will continue to improve the quality of audit 

reports prepared by firms worldwide.  In this regard, the Board has already 

commenced dialogue with other oversight bodies outside the United States in 

order to achieve its objectives generally, as well as to try to find ways to reduce 

administrative burdens and to provide for coordination in areas where there is a 
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common programmatic interest, such as annual reporting, inspection, and 

discipline. 

 
III. Date of Effectiveness of the Proposed Rules and Timing for Commission  
 Action 
 
 Within 35 days of the date of publication of this notice in the Federal 

Register or within such longer period (i) as the Commission may designate up to 

90 days of such date if it finds such longer period to be appropriate and publishes 

its reasons for so finding or (ii) as to which the Board consents the Commission 

will: 

 (a) by order approve such proposed rules; or 

 (b) institute proceedings to determine whether the proposed rules should 

be disapproved. 

 
IV. Solicitation of Comments 

 Interested persons are invited to submit written data, views and arguments 

concerning the foregoing, including whether the proposed rules are consistent 

with the requirements of Title I of the Act.  Persons making written submissions 

should file six copies thereof with the Secretary, Securities and Exchange 

Commission, 450 Fifth Street, NW, Washington, DC 20549-0609.  Copies of the 

submission, all subsequent amendments, all written statements with respect to 

the proposed rules that are filed with the Commission, and all written 

communications relating to the proposed rules between the Commission and any 

person, other than those that may be withheld from the public in accordance with 

the provisions of 5 U.S.C. 552, will be available for inspection and copying in the 
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Commission's Public Reference Room.  Copies of such filing will also be 

available for inspection and copying at the principal office of the PCAOB.  All 

submissions should refer to File No. PCAOB-2003-03 and should be submitted 

within [ ] days. 

 By the Commission. 

       Secretary 
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Summary:  The Public Company Accounting Oversight Board (“Board” or “PCAOB”) 

has proposed a registration system for public accounting firms.  All public 
accounting firms must register with the Board if they wish to prepare or 
issue audit reports on U.S. public companies, or to play a substantial role 
in the preparation or issuance of such reports, after the 180-day period 
following the determination of the Securities and Exchange Commission 
(“Commission”) that the Board has the capacity to carry out the 
requirements of the Sarbanes-Oxley Act of 2002 (“Act”).   The proposed 
registration system consists of nine rules (PCAOB Rules 1000, 1001, 
2100 through 2105, and 2300) and a form (PCAOB Form 1).  The Board is 
seeking comment on its proposed rules by March 31, 2003.  The Board 
will then consider the comments, modify its proposal as it deems 
appropriate, and submit the proposal to the Commission for its approval 
pursuant to Section 107 of the Act.  The Board’s registration rules and 
form will not take effect unless and until approved by the Commission. 

 
 The proposed registration rules do not contain an exemption for non-U.S. 

public accounting firms.  The Board recognizes that the registration of 
non-U.S. firms will raise special issues.   Accordingly, the Board has also 
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announced that, on March 31, 2003, it will convene a roundtable meeting, 
at which interested persons can present their views on the effect and 
operation of Board registration and oversight of foreign public accounting 
firms. 

 
Public 
Comment: Interested persons may submit written comments to the Board.  Such 

comments should be sent to Office of the Secretary, PCAOB, 1666 K 
Street, N.W., Washington, D.C. 20006-2803.  Comments may also be 
submitted by e-mail to comments@pcaobus.org or through the Board’s 
website at www.pcaobus.org.  All comments should refer to PCAOB 
Rulemaking Docket Matter No. 001 in the subject or reference line and 
should be received by the Board no later than 5:00 PM (EST) on March 
31, 2003. 

 
Board  
Contacts: Gordon Seymour, Acting General Counsel (202/207-9034; 

seymourg@pcaobus.org) or Phoebe Brown, Special Counsel to Board 
Member Goelzer (202/207-9073; brownp@pcaobus.org). 

 
 

*     *     *     *    *     *     * 
 
Section 102 of the Act prohibits persons that are not registered with the Board 

from preparing or issuing audit reports on U.S. public companies or from participating in 
these activities.  Firms must register with the Board if they wish to engage in these 
activities after the 180-day period following the Commission’s determination that the 
Board has the capacity to carry out the requirements of Title I of the Act and to enforce 
compliance therewith.1/    In order to permit public accounting firms to comply with this 
requirement, the Board has proposed a registration system.  Section A of this release 
summarizes the operation of the Board’s registration system. 

 
The Board’s proposal requires the registration of all public accounting firms, 

foreign or domestic, that issue or prepare audit reports on U.S. public companies, or 

                                                 
 1/ See Sections 101(d) and 102(a) of the Act.  This determination must be 
made not later than April 26, 2003. 
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that play a substantial role in the preparation of such audit reports.  The Board 
recognizes that the registration of foreign public accounting firms may raise issues that 
are not present in the case of U.S. firms.  Accordingly, the Board will convene a 
roundtable at which interested persons can present their views on whether the 
registration requirements should be modified for non-U.S. firms and on how the Board 
should discharge its oversight responsibilities with respect to registered foreign public 
accounting firms.   Section B of this release outlines the questions on which the Board is 
requesting guidance concerning the foreign public accounting firms. 

 
The Board seeks the views of interested persons on the proposed registration 

system.   Section C of this release describes how comment and views may be 
submitted to the Board.  

 
The Board’s proposed registration system consists of nine rules (PCAOB Rules 

1000, 1001, 2100 through 2105, and 2300) and a form (PCAOB Form 1).   The text of 
these rules, and the instructions to Form 1, and a detailed discussion of each of the 
rules and of the requirements of Form 1, are Appendices 1, 2, and 3 hereto.   

 
 

A. Overview of the Board’s Proposed Registration System 
 

1. Who must register? 
 

Any public accounting firm that wishes to prepare or issue any audit report with 
respect to any issuer must register with the Board.2/   In addition, any public accounting 
firm that “plays a substantial role in the preparation or furnishing of an audit report” with 
respect to any issuer must register.3/    The term “issuer” means, in effect, any public  
company that is required to file reports with the Commission or that has filed a 
registration statement for a public offering of securities.4/    

                                                 
 2/  Rule 2100(a).   
 
 3/  Rule 2100(b).  The phrase “plays a substantial role in the preparation or 
furnishing of an audit report” is defined in Rule 1001(n).   

 
 4/   The term “issuer” is defined in Rule 1001(k).  It should be noted that the 
definition of “audit report” in Rule 1001(e) is phrased to include only audit reports with 
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The Board’s registration requirements do not exempt foreign public accounting 

firms.    Therefore, a public accounting firm that is organized or that operates outside 
the United States must register, if it wishes to prepare or issue an audit report on any 
issuer.  In addition, such firms that wish to play a substantial role in the preparation or 
furnishing of an audit report on any issuer must also register, even if the firm does not 
itself intend to issue the audit report.5/   Section B of this release discusses issues raised 
by the registration and oversight of foreign public accounting firms.  

 
In general, individual accountants are not required to register.  The definition of 

the term “public accounting firm” includes proprietorships,6/ and an individual accountant 
who wishes to prepare or issue, in his or her own name, an audit report on an issuer 
would be viewed as a sole proprietor and required to register.  However, individual 
accountants that are associated with public accounting firms are not required to register.  
Firms must list all individual accountants that are associated with the firm on the firm’s 
registration application.7/ 

  

                                                                                                                                                             
respect to issuers.  However, for clarity, this release occasionally refers to “audit reports 
on issuers.” 
 
 In addition, this release uses the term “U.S. public companies” as shorthand for 
the companies that are “issuers” under the Act and the Board’s rules.  This includes 
domestic public companies, whether listed on an exchange or not, and foreign private 
issuers that have either registered, or are in the process of registering, a class of 
securities with the Commission or are otherwise subject to Commission reporting 
requirements. 
 
 5/   Rule 2100(b).   
 
 6/   Rule 1001(o).    
 
 7/   See Part VII of Form 1.  Foreign public accounting firms are only required 
to list individual accountants that participate in or contribute to the preparation of audit 
reports on issuers.   
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2. How do public accounting firms apply for registration? 
 

Public accounting firms that wish to apply for registration must do so by 
completing and submitting to the Board Form 1.8/   The Board has proposed instructions 
for Form 1, and the text of those instructions is Appendix 2 to this release.    

 
Form 1 will not be issued by the Board as a paper document.   The form will be 

available only in electronic form on the Board’s website (or on a dedicated registration 
website linked to the Board’s website).  Form 1 will be web-based and must be 
completed and submitted to the Board electronically via the internet.9/   The web-based 
version of Form 1 and the online registration mechanism are currently in development 
and will be available in sufficient time for public accounting firms to register. 

 
3.  What information must applicants provide? 

 
Form 1 consists of ten parts, subdivided into various items requiring the 

disclosure of particular information concerning the applicant and its associated 
accountants and the applicant’s issuer clients.  The information these items calls for is, 
in general, required by Section 102(b) of the Act.   To the extent that Form 1 calls for 
information in addition to that specified in Section 102(b), the additional information is 
closely related to the statutory minimum requirements, and is, in the Board’s judgment, 
reasonably related to the determination that the Board will make in deciding whether to 
approve or disapprove an application.10/   

                                                 
 8/   Rule 2101.   Exhibits to Form 1 must also be submitted electronically.   
 
 9/   Rule 2101 authorizes the Board to require or permit the filing of 
registration applications by other means in special cases.   For their convenience, 
applicants may print the screens comprising Form 1 from the website.   
 
 10/   Section 102(b)(2)(H) authorizes the Board to require applicants to submit 
information other than the information specified in the Act.  The Board has used this 
authority to require a limited amount of additional information.  For example, Section 
102(b) does not expressly require that the Board obtain office locations, contact details, 
and similar identifying information concerning an applicant.   The Board believes that 
such information is necessary, and has required it in Part I of Form 1.  Similarly, Section 
102(b)(2)(F) of the Act requires the Board to obtain information concerning certain 
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4. Will the information provided in registration applications be available to 
the public? 

 
Rule 2300(a) provides that applications for registration will be public.  This is 

consistent with Section 102(e) of the Act, which provides that applications for 
registration “or such portions of such applications * * * as may be designated under the 
rules of the Board” must be available for public inspection.   However, Section 102(e) 
also states that public availability of registration applications is subject to “applicable 
laws relating to the confidentiality of proprietary, personal, or other information”11/  and 
directs the Board to “protect from public disclosure information reasonably identified by 
the subject accounting firm as proprietary information.”  In order to prevent the 
disclosure of such information, Rule 2300 also provides for the confidentiality of portions 
of registration applications.  

 
First, the Board will not disclose social security or taxpayer identification numbers 

(or comparable non-U.S. tax identifiers), provided such numbers or identifiers are 
properly identified and entered into the Board’s web-based registration system as such.  
This type of information will be routinely withheld from public disclosure, and it is not 
necessary for applicants to request confidential treatment of such numbers or other 
identifiers.12/   

Second, an applicant for registration may request confidential treatment of any 
other portion of an application that either (i) contains non-public personal information 

                                                                                                                                                             
pending criminal, civil, or administrative or disciplinary proceedings against the applicant 
or any associated person.  The Board believes that it should also obtain such 
information with respect to proceedings that are no longer pending, and has required 
that information in Part V of Form 1.   

 
 11/ It should be noted that the Board is not an agency or establishment of the 
United States Government.  See Section 101(a) of the Act.  Therefore, the Privacy Act, 
5 U.S.C. 552a, the Trade Secrets Act, 18 U.S.C. 1905, and similar laws that restrict 
federal departments and agencies disclosure of personal or proprietary information, are 
not applicable to the Board.  
 
 12/   Rule 2300(b).   
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that should not be publicly available, (ii) contains information reasonably identified by 
the applicant as proprietary, or (iii) is protected from public disclosure by applicable laws 
related to the confidentiality of proprietary, personal, or other information.13/   
Confidential treatment requests must contain a detailed explanation of the reasons that, 
based on the facts and circumstances of the request, the information for which 
confidentiality is sought meets one of these requirements.14/     Pending a determination 
as to whether to grant the request for confidential treatment, the information in question 
will not be made available to the public.15/   The Board will decide whether to grant 
confidential treatment requests on a case-by-case basis. 

The Board anticipates that publicly available portions of registration applications 
will be accessible over the internet.   

5.  Is there a registration fee? 
 

Applicants for registration must pay a fee.16/   Section 102(f) of the Act requires 
that the Board set this fee at a level sufficient to recover the costs of processing and 
reviewing applications.   The Board has not yet determined the level of the registration 
fee, and anticipates doing so in conjunction with the establishment of its annual budget.  
The Board will publicly announce the fee amount, and the payment procedure, before 
the registration system is operational.  The Board contemplates that the amount of an 
applicant’s fee will be determined by a formula and that registration fees will vary with 
the size of the applicant.  

 

                                                 
 13/   Rule 2300(c).   
 
 14/   Rule 2300(d).  Confidential treatment requests must be filed as an exhibit 
to Form 1.  The Board will not make public disclosure of the content of confidential 
treatment requests.   
 
 15/   Rule 2300(e).   
 
 16/   Rule 2103.  Registration fees will not be refundable, regardless of whether 
the application is approved, disapproved, or withdrawn. 
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6. What action will the Board take in response to registration  
applications? 

 
After reviewing the application for registration, and any additional information 

obtained by the Board, the Board will determine whether to approve the application.  
The Board will approve an application for registration if it determines that registration is 
consistent with the Board's responsibilities under the Act to protect the interests of 
investors and to further the public interest in the preparation of informative, accurate, 
and independent audit reports for companies the securities of which are sold to, and 
held by and for, public investors.   If the Board is unable to make this determination, or if 
the Board concludes that the application is inaccurate or incomplete, it will either 
request additional information from the applicant or disapprove the application.17/   

 
7. How soon after an application is submitted will the Board decide 

whether or not to approve the application? 
 
Unless the applicant consents otherwise, the Board will take action on an 

application for registration not later than 45 days after the date of receipt of the 
application by the Board.18/    Rule 2102 defines the date of receipt.  Unless the Board 
directs otherwise, the date of receipt of an application is the later of (i) the date on which 
the registration fee has been paid, or (ii) the date on which the application is accepted 
by the Board’s web-based registration mechanism.  The Board envisions that the 
registration mechanism will run certain checks to verify that all required information has 
been supplied before accepting an application.  Firms whose applications do not meet 
the acceptance criteria will be notified and requested to supply the missing information 
and resubmit their application.    Similarly, applications will not be deemed received until 
the required registration fee has been paid.  

 
If the Board requests additional information, a new 45-day review period will 

begin when the requested information is received.   If the applicant declines to provide 
the requested information, or fails to do so within a reasonable amount of time, the 

                                                 
 17/  Rule 2105. 
 
 18/   Rule 2105(b).  As noted above, such action may consist of approval, 
disapproval, or a request for additional information.    
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Board may deem the application incomplete (and deny it on that basis, pursuant to Rule 
2105(b)(2)), may deem the application not to have been received in accordance with 
Rule 2102, or may take such other action as the Board deems appropriate.19/ 

 
8.  Will registered firms have additional disclosure obligations? 

 
Section 102(d) of the Act requires that registered public accounting firms file 

annual reports with the Board, and authorizes the Board to require periodic updating of 
the information contained in a registered firm’s registration application.  The Board will 
consider rules and forms to implement these provisions of the Act at a later date.20/ 

 
9. When may firms file registration applications? 

 
The Board’s registration system is expected to be ready to receive registration 

applications in late June or early July, 2003.   Four things must occur before registration 
can begin.  First, the Board must adopt final rules on registration.  Second, the 
Commission must approve the Board’s registration rules; Section 107(b) of the Act 
provides that the rules of the Board do not become effective unless and until approved 
by the Commission.  Third, the Commission must determine, pursuant to Section 101(d) 
of the Act, that the Board is capable of carrying out its responsibilities and enforcing 
compliance with the requirements of Title I of the Act; this determination must be made 
by April 26, 2003.  Finally, the Board must complete the construction and testing of its 
web-based registration mechanism.  

 
As noted above, public accounting firms must register with the Board if they wish 

to prepare or issue audit reports on issuers after the 180-day period following the 
Commission’s determination that the Board has the capacity to carry out the 
requirements of the Act.  Therefore, firms that are subject to the registration 

                                                 
 19/ Rule 2105(c).   Disapproval of a completed registration application 
constitutes a disciplinary sanction, and is reviewable by the Commission.  See Sections 
102(c)(2) and 107(c) of the Act. 
 
 20/   The Board may also consider rules and forms governing the amendment 
or withdrawal of pending registration applications and withdrawal from registration after 
approval of a registration application. 
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requirements will need to be registered by approximately October 24, 2003.  In light of 
the 45-day review period, all registration applications will have to be filed by, at the 
latest, early September.   The Board recommends that firms that contemplate applying 
for registration begin to compile the information necessary to complete Form 1 as soon 
as possible.  

 
 
B. Registration of Foreign Public Accounting Firms  
 

1. Registration Requirement 
 
Section 106(a) provides that non-U.S. firms are subject to the Act and to the 

rules of the Board “to the same extent as a public accounting firm that is organized and 
operates under the laws of the United States.”   As noted above, the Board’s proposed 
registration requirements do not except foreign public accounting firms.    Therefore, a 
public accounting firm that is organized or that operates outside the United States must 
register, if it wishes to prepare or issue an audit report on any issuer.   

 
In addition, Section 106(a)(2) authorizes the Board, by rule, to determine that 

foreign public accounting firms that do not issue audit reports on U.S. public companies, 
but that play a substantial role in the preparation or furnishing of such reports, should 
register.  The Board’s proposal exercises this authority and requires such firms to 
register.21/    

 
 The Board recognizes that its registration system, as proposed, will, for the first 

time, require foreign public accounting firms (like U.S. public accounting firms) to 
register with a single U.S.-based body as a condition to preparing, issuing, or playing a 
substantial role in the preparation or issuance of, audit reports on U.S. public 
companies.  However, foreign accountants that participate in the audit of U.S. public 
companies have long been subject to various U.S. requirements.  For example –  
 

• All financial statements filed as part of reports with the Commission must be 
audited in accordance with U.S. generally accepted auditing standards (“GAAS”).  
This applies whether the report is filed by a domestic issuer or by a foreign 

                                                 
 21/        Rule 2100(a). 
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private issuer, and, if the latter, whether the financial statements are prepared 
according to U.S. generally accepted accounting principles (“GAAP”) or in 
accordance with another comprehensive basis of accounting standards, with an 
audited reconciliation to U.S. GAAP.22/ 

 
• All financial statements filed as part of reports with the Commission must also be 

audited by an auditor satisfying U.S. independence requirements. Again, this 
applies whether the report is filed by a domestic issuer or by a foreign private 
issuer.23/    

 
• Foreign public accounting firms that participate in audits of domestic or foreign 

private issuers are subject to Commission enforcement action for any violation of 
the federal securities laws. 
 

• The SEC Practice Section of the American Institute of Certified Public 
Accountants (“AICPA”) requires that its “member firms that are members of, 
correspondents with, or similarly associated with international firms or 
international associations of firms” provide the name and country of their foreign 
associated firms and seek adoption by those associated firms or the international 
organization of firms of certain policies and procedures.24/ 

 
• Among those policies and procedures are “inspection procedures” that provide 

for an expert in U.S. accounting, auditing, and independence requirements to 
review a sample of audit engagements performed by the foreign associated firm 
for its clients that are registrants with the Commission.  The inspection 
procedures should include the reviewing experts determining “whether anything 
came to [such experts’] attention to cause them to believe that (1) the financial 
statements were not presented in all material respects in conformity with 

                                                 
22/     Rule 2-02(b) of Regulation S-X, 17 C.F.R. 210.2-02(b).   

 
23/   Rule 2-01 of Regulation S-X, 17 C.F.R. 210.2-01.  The Commission has 

modified its auditor independence rules in some, relatively minor respects to account for 
conflicts with foreign laws or to account for different conditions in non-U.S. jurisdictions.  
 
 24/   See AICPA SEC Practice Section Manual (“SECPS”) § 1000.08(n).   
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accounting principles generally accepted in the U.S. * * *, (2) the audit 
engagement was not performed in accordance with auditing standards generally 
accepted in the U.S., (3) the document(s) filed with the SEC did not comply * * * 
with pertinent SEC rules and regulations for such filings, [and] (4) the foreign 
associated firm did not comply with the applicable U.S. independence standards, 
including independence requirements of the SEC and [Independence Standards 
Board] with respect to the SEC registrant.”25/      

 
• Also among those policies and procedures are “file review” procedures that 

provide for an expert in U.S. accounting, auditing, and independence 
requirements to review certain Commission filings of the audit clients of the 
foreign associated firm, including the foreign accounting firm’s audit reports.26/ 

 
• With respect to foreign public accounting firms that are not affiliated with U.S. 

accounting firms, and thus are not subject to the SEC Practice Section 
requirements, the Commission staff has typically required such firms, among 
other things, to –  

 
• provide information on the size and location(s) of the firm, the type of practice 

it has, and its professional policies, and  
 

• engage a consulting accounting firm that regularly practices before the 
Commission to review the firm’s policies and represent to the Commission 
staff that the audit was properly planned and conducted in accordance with 
U.S. GAAS. 
 

In light of the requirements of the Act and of the pre-existing requirements and 
conditions to which foreign auditors that participate in the audit of U.S. public companies 
have been subject, the Board has concluded that it is appropriate to require the 
registration of certain foreign public accounting firms.  
 

                                                 
 25/   SECPS § 1000.45, App. K.01(b).   
 
 26/   Id. at App. K.01(a).    
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2. Roundtable on the Registration of Non-U.S. Auditors  
 
The registration of non-U.S. firms may raise issues that are unique to foreign 

auditors.   Over the course of the next few months, the Board intends to consider the 
appropriate scope of its oversight authority with respect to accounting firms located 
outside the United States.  To this end, the Board intends to convene a public 
roundtable concerning the registration and oversight of foreign public accounting firms.   
At the roundtable, or by written comment, the Board seeks the views of interested 
persons on whether its registration requirements should be modified in the case of 
foreign applicants and on how it should exercise its authority with respect to registered 
public accounting firms in the case of foreign registrants.  The date, place, and format of 
that roundtable will be the subject of a separate release.    

 
With regard to the registration process, commenters are invited to address the 

following questions –  
 
• Is it feasible for foreign public accounting firms to register within 180 days of 

the date of the Commission’s determination that the Board is capable of 
operating?  Should foreign public accounting firms be afforded some longer 
period (e.g., an additional 90 days) within which to register? 

 
• Are there any portions of Form 1 that are inapplicable, or that should be 

modified, in the case of non-U.S. applicants?    
 
• In addition to the information required by Form 1, is there any additional 

information that should be sought from non-U.S. applicants? 
 

• Do any of the Board’s registration requirements conflict with the law of any 
jurisdiction in which foreign public accounting firms that will be required to 
register are located?  

 
• In the case of non-U.S. firms that are required to register because they play a 

substantial role in the preparation or furnishing of an audit report on a U.S. 
issuer, is the definition of “substantial role” in Rule 1001(n) appropriate?  In 
particular, should the 20 percent tests for determining whether a foreign firm’s 
services are material to the audit, or whether the foreign firm performs audit 
procedures with respect to a significant subsidiary, be changed?  Would a 10 
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percent threshold more realistically capture firms that materially participate in 
the preparation or furnishing of an audit report? 

 
• Should the requirements to register be different for foreign public accounting 

firms that are “associated entities” (as defined in the Board’s rules) of U.S. 
registered public accounting firms than for foreign firms that are not 
associated with U.S. registered firms?    

 
With regard to Board oversight of foreign registered public accounting firms, 

commenters are invited to address the following questions –  
 
• Should registered foreign public accounting firms be subject to Board 

inspection?  Could the Board, in some cases, rely on home-country regulation 
in lieu of inspection of foreign public accounting firms?  If so, under what 
circumstances could this occur? 

 
• Aside from Board inspection, are there other requirements of the Act from 

which foreign public accounting firms should be exempted?  If so, under what 
circumstances? 

 
• Are there requirements different from those the Act imposes on all registered 

public accounting firms that the Board should apply to foreign public 
accounting firms? 

 
• Should the Board’s oversight of foreign registered public accounting firms that 

are “associated entities” (as defined in the Board’s rules) of U.S. registered 
public accounting firms be different than its oversight of foreign public 
accounting firms that are not associated entities of U.S. registered firms?   
Should the U.S. registered firm have any responsibility for the foreign 
registered firm’s compliance with the Board’s rules and standards? 
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C. Opportunity for Public Comment 
 
Interested persons are encouraged to submit their views to the Board.  Written 

comments should be sent to Office of the Secretary, PCAOB, 1666 K Street, N.W., 
Washington, D.C. 20006-2803.  Comments may also be submitted by e-mail to 
comments@pcaobus.org or through the Board’s website at www.pcaobus.org.  All 
comments should refer to PCAOB Rulemaking Docket Matter No. 001 in the subject or 
reference line and should be received by the Board no later than 5:00 PM (EST) on 
March 31, 2003. 

 
*     *     * 

 
On the 4th day of March, in the year 2003, the foregoing was, in accordance with 

the bylaws of the Public Company Accounting Oversight Board,   
 
 

        ADOPTED BY THE BOARD. 
 
 
        /s/ Ronald S. Boster 
 
        Ronald S. Boster 
        Acting Secretary  

 
        March 4, 2003 

 
 
 
 
APPENDICES: 
 

1. Proposed Rules Relating to Registration 
 
2. Proposed Form 1 
   
3. Section-by-Section Analysis of Proposed Registration Rules and Form 1  
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Appendix 1  –  Proposed Rules Relating to Registration 
 

RULES OF THE BOARD 
 

SECTION 1.  GENERAL PROVISIONS 
 
1000. Application of Rules. 
 
 The provisions of the Rules apply, according to their terms, to all public  
accounting firms, to all persons associated with registered public accounting firms, and 
to all associated entities of registered public accounting firms. 
 
1001. Definitions of Terms Employed in Rules. 
 

When used in the Rules, unless the context otherwise requires: 
 

(a) Accountant    
 
 The term “accountant” means a natural person – 

 
(1) who is a certified public accountant, or  
 
(2)  who holds  
 

(i)  an undergraduate or higher degree in accounting, or  
 
(ii)  a license or certification authorizing him or her to engage in 

the business of auditing or accounting, or 
 

(3) who – 
 
 (i) holds an undergraduate or higher degree in a field, other 

 than accounting, and 
 
 (ii) participates in audits. 

  
(b) Act 

 
 The term “Act” means the Sarbanes-Oxley Act of 2002. 
 

File No. PCAOB-2003-03 Page 111



      PCAOB 
 

  PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD 

 
PCAOB Release No. 2003-1 
Appendix 1 – Proposed Rules Relating to Registration 
March 7, 2003 
Page A1-ii 
 
 

(c) Associated Entity 
 
 The term “associated entity” means, with respect to a public accounting firm – 
 

(1) any entity that directly, indirectly, or through one or more 
intermediaries, controls, or is controlled by, or is under common 
control with, such public accounting firm;  or 

 
(2) any ”associated entity,” as used in Rule 2-01(f)(2) of Regulation S-

X, 17 C.F.R. 210.2-01(f)(2), that would be considered part of that 
firm for purposes of the Commission’s auditor independence rules.   

 
(d) Audit 

 
 The term “audit” means an examination of the financial statements of any issuer 
by an independent public accounting firm in accordance with the rules of the Board or 
the Commission (or, for the period preceding the adoption of applicable Rules of the 
Board under Section 103 of the Act, in accordance with then applicable generally 
accepted auditing standards for such purposes), for the purpose of expressing an 
opinion on such statements.   
 

(e) Audit Report 
 
 The term “audit report” means a document or other record – 
  

(1) prepared following an audit performed for purposes of compliance 
by an issuer with the requirements of the securities laws; and 

 
(2) in which a public accounting firm either – 
 

(i) sets forth the opinion of that firm regarding a financial 
statement, report or other document; or  

 
(ii) asserts no such opinion can be expressed.   
 

 

File No. PCAOB-2003-03 Page 112



      PCAOB 
 

  PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD 

 
PCAOB Release No. 2003-1 
Appendix 1 – Proposed Rules Relating to Registration 
March 7, 2003 
Page A1-iii 
 
 

(f) Audit Services 
 
 The term “audit services” means professional services rendered for the audit of 
an issuer’s annual financial statements, and (if applicable) for the reviews of an issuer’s 
financial statements included in the issuer’s quarterly reports.   
 

(g) Board 
 
 The term “Board” means the Public Company Accounting Oversight Board. 
 

(h) Commission 
 
 The term “Commission” means the Securities and Exchange Commission. 
 

(i) Exchange Act 
 
 The term “Exchange Act” means the Securities Exchange Act of 1934, as 
amended. 
 

(j) Foreign Public Accounting Firm 
 
 The term “foreign public accounting firm” means a public accounting firm that is 
organized and operates under the laws of a non-U.S. jurisdiction, government or 
political subdivision thereof. 
 

(k) Issuer 
 
 The term “issuer” means an issuer (as defined in Section 3 of the Exchange Act), 
the securities of which are registered under Section 12 of that Act, or that is required to 
file reports under Section 15(d) of that Act, or that files or has filed a registration 
statement that has not yet become effective under the Securities Act of 1933, and that it 
has not withdrawn. 
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(l) Other Accounting Services  
 
 The term “other accounting services” means professional services that generally 
only an independent accountant can reasonably provide and assurance and related 
services that traditionally are performed by an independent accountant. 
 

(m) Person Associated With a Public Accounting Firm (and Related 
Terms)  

 
 The terms “person associated with a public accounting firm” (or with a “registered 
public accounting firm”) and “associated person of a public accounting firm” (or of a 
“registered public accounting firm”) mean any individual proprietor, partner, shareholder, 
principal, accountant, or professional employee of a public accounting firm, or any 
independent contractor or entity that, in connection with the preparation or issuance of 
any audit report –  
 

(1) shares in the profits of, or receives compensation in any other form 
from, that firm; or  

 
(2) participates as agent or otherwise on behalf of such accounting firm 

in any activity of that firm.   
 

(n) Play a Substantial Role in the Preparation or Furnishing of an Audit 
Report 

 
The phrase “play a substantial role in the preparation or furnishing of an audit 

report” means – 
 

(1) to perform material services that a public accounting firm uses or 
 relies on in issuing all or part of its audit report with respect to any 
 issuer, or  
 
(2) to perform audit procedures with respect to a subsidiary or 
 component of any issuer the assets or revenues of which constitute 
 20% or more of the consolidated assets or revenues of such issuer.   
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Note:  For purposes of this definition, the term “material services” means 
services, for which the engagement hours or fees constitute 20% or more of the 
total engagement hours or fees, respectively, provided by the registered public 
accounting firm in connection with the issuance of all or part of its audit report 
with respect to any issuer. 
 
Note:  For purposes of this definition, the phrase “subsidiary or component” is 
meant to include any subsidiary, division, branch, office or other component of an 
issuer, regardless of its form of organization and/or control relationship with the 
issuer.   

 
(o) Public Accounting Firm 

 
 The term “public accounting firm” means a proprietorship, partnership, 
incorporated association, corporation, limited liability company, limited liability 
partnership, or other legal entity that is engaged in the practice of public accounting or 
preparing or issuing audit reports.   
 

(p) Registered Public Accounting Firm  
 
 The term “registered public accounting firm” means a public accounting firm 
registered with the Board. 
 

(q) Rules or Rules of the Board 
 
 The terms “Rules” or “Rules of the Board” mean the bylaws and rules of the 
Board (as submitted to and approved, modified, or amended by the Commission in 
accordance with Section 107 of the Act) and those stated policies, practices, and 
interpretations of the Board that the Commission, by rule, may deem to be rules of the 
Board, as necessary or appropriate in the public interest or for the protection of 
investors.   
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(r) Tax Services  
 
The term “tax services” means professional services rendered for tax 

compliance, tax advice, and tax planning. 
 
 
 
 

SECTION 2.  REGISTRATION AND REPORTING 
 

Part 1 – Registration of Public Accounting Firms 
 
2100. Registration Requirements for Public Accounting Firms.   
 

Effective 180 days after the date on which the Commission makes the 
determination pursuant to Section 101(d) of the Act, each public accounting firm that – 

 
(a) prepares or issues any audit report with respect to any issuer; or 

 
(b) plays a substantial role in the preparation or furnishing of an audit 

report with respect to any issuer  
 

must be registered with the Board. 
 

Note:  As set forth in Section 106(a)(1) of the Act, registration with the Board 
pursuant to this Rule will not by itself provide a basis for subjecting a foreign 
public accounting firm to the jurisdiction of the U.S. Federal or State courts, other 
than with respect to controversies between such firms and the Board.    
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2101. Application for Registration. 
 

Any public accounting firm applying to the Board for registration pursuant to Rule 
2100 must complete and file an application for registration on Form 1 by following the 
instructions to that form.  Unless directed otherwise by the Board, the applicant must file 
such application and exhibits thereto electronically with the Board through the Board’s 
web-based registration system.  

2102. Date of Receipt. 

 Unless the Board directs otherwise, the date of receipt of an application for 
registration will be the later of (a) the date on which the registration fee has been paid, 
or (b) the date on which the application is accepted by the Board’s web-based 
registration system. 
 
2103. Registration Fee. 
 
 Each applicant for registration must pay a registration fee.  The Board will, from 
time to time, announce the current registration fee.   No portion of the registration fee is 
refundable, regardless of whether the application for registration is approved, 
disapproved, or withdrawn.   
 
2104.  Signatures. 
 
 Each signatory to an application for registration (including, without limitation, 
each signatory to the consents required by such application) shall manually sign a 
signature page or other document authenticating, acknowledging or otherwise adopting 
his or her signature that appears in typed form within the electronic filing. Such 
document shall be executed before or at the time the electronic filing is made and shall 
be retained by the filer for a period of seven years.  Upon request, an electronic filer 
shall furnish to the Board or its staff a copy of all documents retained pursuant to this 
Rule. 
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2105. Action on Applications for Registration. 
 

(a) Standard for Approval.   
 
After reviewing the application for registration, any additional information 

provided by the applicant, and any other information obtained by the Board, the Board 
will determine whether approval of the application for registration is consistent with the 
Board's responsibilities under the Act to protect the interests of investors and to further 
the public interest in the preparation of informative, accurate, and independent audit 
reports for companies the securities of which are sold to, and held by and for, public 
investors.   
 

(b) Action on Application.   
 
Unless the applicant consents otherwise, the Board will take action on an 

application for registration not later than 45 days after the date of receipt of the 
application by the Board.  
 

(1) If the Board makes the determination in paragraph (a) of this Rule, 
the Board will approve the application.   
 

(2) If the Board is unable to make the determination in paragraph (a) of 
this Rule, or if the Board determines that the application is inaccurate or 
incomplete, the Board will: 
 
  (i)  request more information from the applicant; or 
 

(ii)  disapprove the application by written notice to the applicant.  
  

(c)  Requests for More Information.  
 
If the Board requests more information from an applicant, and such applicant 

submits the requested information to the Board, the Board will treat the application, as 
supplemented by the requested information, as if it were a new application under 
paragraph (b) of this Rule requiring action not later than 45 days after receipt of the 
application by the Board.  If such firm declines to provide the requested information, or 
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fails to do so within a reasonable amount of time, the Board may deem the application 
incomplete for purposes of paragraph (b)(2) of this Rule, may deem the application not 
to have been received in accordance with Rule 2102, or may take such other action as 
the Board deems appropriate. 

 
Part 2 – Reporting  

 
 [reserved] 
 
 

Part 3 – Public Availability Of Applications And Reports 
 
2300.  Public Availability of Information Submitted to the Board; Confidential 

Treatment Requests.  
 

(a) Except as provided in paragraphs (b) and (c) below, applications for 
registration will be publicly available.  

 
(b)  Social Security and Taxpayer Identification Numbers.   
 
Social Security Numbers and taxpayer identification numbers (and comparable 

non-U.S. tax identifiers) will be afforded confidential treatment, without the need for a 
request for confidential treatment.   
 
 (c) Confidential Treatment Requests.   
 
 A public accounting firm may request confidential treatment of any information 
submitted to the Board in connection with its application for registration, provided that 
the information as to which confidential treatment is requested – 
 

(1) has not otherwise been publicly disclosed, and  
 

(2) either (i) contains non-public personal information that should not 
be publicly available, (ii) contains information reasonably identified 
by the public accounting firm as proprietary information, or (iii) is 
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protected from public disclosure by applicable laws related to the 
confidentiality of proprietary, personal, or other information.  

 (d) Application Procedures.   

 To request confidential treatment of information submitted to the Board in 
connection with an application for registration, the applicant must –   

(1) identify in accordance with the instructions on Form 1 the 
information that it desires to keep confidential; and 

(2) include as an exhibit to Form 1 a detailed explanation as to why, 
based on the facts and circumstances of the particular case, the 
information meets the requirements of (c) above.  

 (e) Pending a determination by the Board as to whether to grant the request 
for confidential treatment, the information for which confidential treatment has been 
requested will not be made available to the public. 

 (f) If the Board determines to deny a confidential treatment request, the 
requestor will be notified of the Board’s decision, and of the date on which the 
information in question will be made public, a reasonable time in advance of such date.     

 (g) Unless the requester consents otherwise, confidential treatment requests 
will be afforded confidential treatment without the need for a request for confidential 
treatment.  

 (h) Information as to which the Board grants confidential treatment under this  
rule will not be made available to the public by the Board.  The granting of confidential 
treatment will not, however, limit the ability of the Board (1) to provide the information as 
to which confidential treatment was granted to the Commission, or (2) to comply with 
any subpoena validly issued by a court or other body of competent jurisdiction.    
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FORM 1 – APPLICATION FOR REGISTRATION  
 
 

GENERAL INSTRUCTIONS      
 

1. Any public accounting firm applying to the Board for registration pursuant to Section 
102 of the Act must file this form with the Board.  See Rule 2101.   

 
2. In addition to these instructions, the rules contained in Section 2 of the Board’s rules 

govern applications for registration.  Please read these rules and the instructions 
carefully before completing this form. 

 
3. Unless otherwise directed by the Board, applicants must submit this form, and all 

exhibits to the form, to the Board electronically by completing the web-based version 
of Form 1.  [website details to be inserted before registration system is operational].  
See Rule 2101. 

 
4. This form must be accompanied by a registration fee in accordance with Section 

102(f) of the Act.  The amount of the required fee is available at [website details to 
be inserted before registration system is operational].  An application for registration 
will not be deemed received by the Board until the registration fee has been paid.  
See Rule 2103.     

 
5. An applicant may request confidential treatment of any portion of its application for 

registration that has not otherwise been publicly disclosed and that contains non-
public personal or proprietary information that should not be made publicly available 
or that is protected from public disclosure by applicable laws related to confidentiality 
of proprietary, personal, or other information.  An applicant that requests confidential 
treatment must identify the portion of the application that it desires to keep 
confidential, and include, as Exhibit 99 to the application for registration, a detailed 
explanation as to why, based on the facts and circumstances of the particular case, 
the information is proprietary and should not be made publicly available or is 
protected from disclosure by applicable laws related to the confidentiality of 
proprietary, personal, or other information.  Social Security Numbers and taxpayer 
identification numbers (and comparable non-U.S. tax identifiers) will be afforded 
confidential treatment without the need for a request for confidential treatment, 
provided such numbers or identifiers are properly identified and entered into the 
Board’s web-based registration system as such.  The Board will normally grant 
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confidential treatment requests for information concerning non-public disciplinary 
proceedings.  The Board will determine whether or not to grant other confidential 
treatment requests on a case-by-case basis.  See Rule 2300(c).   

 
6. Where this form requires disclosure of a sum of money, such amount must be stated 

in U.S. dollars and rounded to the nearest thousand.  If such amount was received 
or paid in a currency other than U.S. dollars, the amount must be converted to U.S. 
dollars. 

 
7. The definitions in the Board’s rules apply to this form.  Italicized terms in the 

instructions to this form are defined in the Board’s rules.  See Rule 1001.   
 

PART I   –  IDENTITY OF THE APPLICANT 
 

Item 1.1  Name and Identification Number of Applicant 
 
State the legal name of the applicant; if different, also state the name or names under 
which the applicant (or any predecessor) issues audit reports, or has issued any audit 
report during the five years prior to the date of this application.   If the applicant has 
such a number, state the applicant’s federal employer identification number or (in the 
case of a sole proprietor) the applicant’s social security number.  Foreign public 
accounting firms should provide any comparable non-U.S. identifier. 
 
Item 1.2   Applicant Contact Information 
 
State the physical address (and, if different, mailing address) of the applicant’s 
headquarters office.  State the telephone number and facsimile number of the 
applicant’s headquarters office. 
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Item 1.3 Primary Contact and Signatories 
 
State the name, title, physical business address (and, if different, business mailing 
address), telephone number, fax number, and e-mail address of a partner or authorized 
officer of the applicant who will serve as the applicant’s primary contact with the Board 
regarding this application.  Provide the same information for every person whose 
signature appears in Part VIII or Part IX of this form, if any of those persons are different 
from the primary contact. 
 
Item 1.4 Applicant’s Form of Organization 
 
State the applicant’s legal form (e.g., proprietorship, partnership, limited liability 
partnership) and the jurisdiction (e.g., the State of the United States or comparable non-
U.S. jurisdiction) under the law of which the applicant is organized or exists.  
 
Item 1.5 Applicant’s Offices 
 
If the applicant has more than one office, furnish, as Exhibit 1.5, the physical address 
(and, if different, mailing address) of each of the applicant’s offices.   
 
Item 1.6 Associated Entities of Applicant 
 
State the name and physical address (and, if different, mailing address) of all 
associated entities of the applicant that engage in the practice of public accounting or 
preparing or issuing audit reports or comparable reports prepared for clients that are not 
issuers.   Do not include any person listed in Items 7.1 or 7.2.  
     
Item 1.7 Applicant’s Licenses 
 
List every license or certification number issued to the applicant authorizing it to engage 
in the business of auditing or accounting.   For each such license or certification 
number, furnish the name of the issuing state, agency, board, or other authority.  
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Item 1.8  Required Licenses and Certifications 
 
Indicate whether the applicant and all individual accountants associated with the 
applicant who participate in or contribute to the preparation of audit reports have all 
licenses and certifications required by governmental (federal, state and non-U.S.) and 
professional organizations. 
 

 
PART II   –  LISTING OF APPLICANT’S PUBLIC COMPANY AUDIT CLIENTS AND 

RELATED FEES 
 
Item 2.1  Issuers for Which Applicant Prepared Audit Reports During the Preceding 

Calendar Year 
 

List the names of all issuers for which the applicant prepared or issued any audit report 
during the calendar year preceding the calendar year in which this application is filed.  
In addition to the issuer’s name, this list must include, with respect to each issuer – 
 

a. The issuer’s business address (as shown on its most recent filing with the 
Commission pursuant to the Securities Act of 1933 or the Exchange Act). 

 
b. The issuer’s standard industry code (“SIC”), as most recently disclosed in any 

such filing.  
 
c.   The date of the audit report. 
 
d.   The total amount of fees billed for audit services for the issuer’s fiscal year for 

which the audit report was issued.   
 
e.   The total amount of fees billed for other accounting services for the issuer’s fiscal 

year for which the audit report was issued. 
 
f.   The total amount of fees billed for tax services for the issuer’s fiscal year for 

which the audit report was issued.  
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g.   The total amount of fees billed for services and products provided the issuer 
other than the services covered by paragraphs (d), (e) and (f) of this item for the 
issuer’s fiscal year for which the audit report was issued. 

 
Note:  Only fees billed by the principal accountant (i.e., the public accounting firm 
that issued the audit report) need be disclosed in response to this Item. For 
investment company issuers, the fees disclosed in response to paragraphs (e) – 
(g) of this Item should include all fees for services rendered to the issuer, to the 
issuer’s investment adviser (not including any sub-adviser whose role is primarily 
portfolio management and is subcontracted with or overseen by another 
investment adviser), and to any entity controlling, controlled by, or under 
common control with, the adviser that provides ongoing services to the issuer. 
 

 
Item 2.2   Issuers for Which Applicant Prepared Audit Reports During the Current 

Calendar Year 
 
List the names of all issuers for which the applicant prepared or issued any audit report 
during the current calendar year.  (Do not include audit reports the applicant expects to 
prepare or issue during this calendar year, but that have not yet been issued.  These 
are called for in Item 2.3 below.)    In addition to the issuer’s name, include, with respect 
to each issuer – 
 

a. The issuer’s business address (as shown on its most recent filing with the 
Commission pursuant to the Securities Act of 1933 or the Exchange Act).   

 
b. The issuer’s standard industry code (“SIC”), as most recently disclosed in any 

such filing.  
 
c.   The date of the audit report. 
 
d.  The total amount of fees billed for audit services for the issuer’s fiscal year for 

which the audit report was issued.   
 
e.   The total amount of fees billed for other accounting services for the issuer’s fiscal 

year for which the audit report was issued. 

File No. PCAOB-2003-03 Page 125



      PCAOB 
 

  PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD 

 
PCAOB Release No. 2003-1 
Appendix 2 – Proposed Form 1 
March 7, 2003 
Page A2-vi 
 
 

 
f.   The total amount of fees billed for tax services for the issuer’s fiscal year for 

which the audit report was issued.  
 
g.   The total amount of fees billed for services and products provided the issuer 

other than the services covered by paragraphs (d), (e) and (f) of this item for the 
issuer’s fiscal year for which the audit report was issued. 

 
Note:  Only fees billed by the principal accountant (i.e., the public accounting firm 
that issued the audit report) need be disclosed in response to this Item.  For 
investment company issuers, the fees disclosed in response to paragraphs (e) – 
(g) of this Item should include all fees for services rendered to the issuer, to the 
issuer’s investment adviser (not including any sub-adviser whose role is primarily 
portfolio management and is subcontracted with or overseen by another 
investment adviser), and to any entity controlling, controlled by, or under 
common control with, the adviser that provides ongoing services to the issuer. 
 

Item 2.3  Issuers for Which Applicant Expects to Prepare Audit Reports During the 
Current Calendar Year 

 
List the names of all issuers for which the applicant expects to prepare or issue any 
audit report during the calendar year in which this application is filed.  In addition to the 
issuer’s name, include, with respect to each issuer – 
 

a. The issuer’s business address (as shown on its most recent filing with the 
Commission pursuant to the Securities Act of 1933 or the Exchange Act). 

 
b. The issuer’s standard industry code (“SIC”), as most recently disclosed in any 

such filing.  
 

Note:  Only issuers for which the applicant has been engaged to prepare or issue 
an audit report need be disclosed in response to this Item.  
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Item 2.4 Issuers for Which Applicant Played, or Expects to Play, a Substantial Role in 

Audit 
 
List the names of all issuers not disclosed in response to Items 2.1 through 2.3 above 
for which the applicant played, or expects to play, a substantial role in the preparation or 
furnishing of an audit report during the preceding or current calendar year.  In addition 
to the issuer’s name, this list must include, with respect to each issuer –  
 

a. The issuer’s business address (as shown on its most recent filing with the 
Commission pursuant to the Securities Act of 1933 or the Exchange Act). 

 
b. The issuer’s standard industry code (“SIC”), as most recently disclosed in any 

such filing. 
 
c. The name of the public accounting firm that issued, or is expected to issue, the 

audit report. 
 
d. The date of the audit report.  
 
e. A brief description of the applicant's role with respect to the audit report.   

 
Note:  In responding to the part of this Item that asks about issuers for which the 
applicant expects to play a substantial role in the preparation or furnishing of an 
audit report, applicants need only disclose issuers for which the applicant has 
been engaged, or for which the applicant has otherwise contractually agreed, to 
perform the described services.  

 
 
 

PART III  –  APPLICANT FINANCIAL INFORMATION  
 
Item 3.1  Applicant’s Revenue 
 

a. State the date on which the applicant’s most recently completed fiscal year 
ended. 
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b. State the total amount of fees received by the applicant during its most recently 
completed fiscal year for audit services. 

 
c. State the total amount of fees received by the applicant during its most recently 

completed fiscal year for other accounting services.   
 
d. State the total amount of fees received by the applicant during its most recently 

completed fiscal year for tax services. 
 

e. State the total amount of fees received by the applicant during its most recently 
completed fiscal year for products and services other than the services covered 
by paragraphs (b), (c), and (d) of this item. 

 
Note:  The fee disclosures required by this Item are not limited to fees received 
from issuers and include fees for audits performed other than pursuant to 
generally accepted auditing standards. 

 
 
PART IV – STATEMENT OF APPLICANT’S QUALITY CONTROL POLICIES  
 
Item 4.1  Applicant’s Quality Control Policies  
 
Furnish, as Exhibit 4.1, a narrative, summary description, in a clear, concise and 
understandable format, of the quality control policies of the applicant for its accounting 
and auditing practices, including procedures used to monitor compliance with 
independence requirements. 

 
 
PART V – LISTING OF CERTAIN PROCEEDINGS INVOLVING THE 

APPLICANT’S AUDIT PRACTICE  
 
Item 5.1  Criminal Actions in Connection with Audit Reports  

 
a. Indicate whether or not the applicant, any person listed in Part VII, or any person 

associated with the applicant at the time that the events in question occurred, is 
a defendant in any pending criminal proceeding, or was a defendant in any such 
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proceeding in which a judgment was rendered against the applicant or such 
person, whether by plea or after trial, during the previous ten years.  In 
responding to this item, include only criminal proceedings involving conduct in 
connection with an audit report or a comparable report prepared for a client that 
is not an issuer.  

 
b. In the event of an affirmative response to Item 5.1a, furnish the following 

information with respect to each such proceeding: 
 

1. The name, filing date, and case or docket number of the proceeding. 
 
2. The name and address of the court or tribunal in which such proceeding 

was filed. 
 

3. The names of all defendants in such proceeding who are also the 
applicant, any person listed in Part VII, or any person associated with the 
applicant at the time that the events in question occurred. 

 
4. The name of the issuer or other client that was the subject of the audit 

report. 
 

5. With respect to each person named in Item 5.1b.3, the statutes, rules, or 
other requirements such person was convicted of violating (or, in the case 
of a pending proceeding, is charged with having violated). 

 
6. With respect to each person named in Item 5.1b.3, the judgment entered 

in the proceeding.  (If no judgment has yet been rendered, enter the word 
“pending.”) 
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Item 5.2  Civil Governmental Actions in Connection with Audit Reports 
 

a. Indicate whether or not the applicant, any person listed in Part VII, or any 
person associated with the applicant at the time that the events in question 
occurred, is a defendant or respondent in any pending civil or alternative 
dispute resolution proceeding initiated by a governmental entity (including a 
non-U.S. jurisdiction), or was a defendant or respondent in any such 
proceeding in which a judgment or award was rendered against the 
applicant or such person, whether by consent or otherwise, during the 
previous five years.  In responding to this item, include only civil or 
alternative dispute resolution proceedings involving conduct in connection 
with an audit report or a comparable report prepared for a client that is not 
an issuer. 

 
b. In the event of an affirmative response to Item 5.2a, furnish the following 

information with respect to each such proceeding: 
 

1. The name, filing date, and case or docket number of the proceeding. 
 
2. The name and address of the court or tribunal in which such proceeding 

was filed. 
 

3. The names of all defendants or respondents in such proceeding who are 
also the applicant, any person listed in Part VII, or any person associated 
with the applicant at the time that the events in question occurred. 

 
4. The name of the issuer or other client that was the subject of the audit 

report. 
 

5. With respect to each person named in Item 5.2b.3, the statutes, rules, or 
other requirements on the basis of which such person was held to be 
liable (or, in the case of a pending proceeding, is alleged to have violated). 

 
6. With respect to each person named in Item 5.2b.3, the outcome of the 

proceeding.  (If no judgment or award has yet been rendered, enter the 
word “pending.”) 
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Item 5.3   Private Civil Actions in Connection with Audit Reports  

 
a. Indicate whether or not the applicant, any person listed in Part VII, or any person 

associated with the applicant at the time that the events in question occurred, is a 
defendant or respondent in any pending civil proceeding or arbitration proceeding 
initiated by a non-governmental entity, or was a defendant or respondent in any 
such proceeding in which a judgment or award was rendered against the 
applicant or such person, whether by consent or otherwise, during the previous 
twelve months.  In responding to this item, include only civil and arbitration 
proceedings involving conduct in connection with an audit report or a comparable 
report prepared for a client that is not an issuer. 

 
b. In the event of an affirmative response to Item 5.3a, furnish the following 

information with respect to each such proceeding: 
 

1. The name, filing date, and case or docket number of the proceeding. 
 
2. The name and address of the court or tribunal in which such proceeding 

was filed. 
 
3. The names of all defendants or respondents in such proceeding who are 

also the applicant, any person listed in Part VII, or any person associated 
with the applicant at the time that the events in question occurred. 

 
4. The name of the issuer or other client that was the subject of the audit 

report. 
 
5. With respect to each person named in Item 5.3b.3, the statutes, rules, or 

other requirements on the basis of which such person was held to be 
liable (or, in the case of a pending proceeding, is alleged to have violated). 

 
6. With respect to each person named in Item 5.3b.3, the outcome of the 

proceeding.  (If no judgment or award has yet been rendered, enter the 
word “pending.”) 
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Item 5.4  Administrative and Disciplinary Actions in Connection with Audit Reports  

 
a. Indicate whether or not the applicant, any person listed in Part VII, or any person 

associated with the applicant at the time that the events in question occurred, is a 
respondent in any pending administrative or disciplinary proceeding, or was a 
respondent in any such proceeding in which a finding of violation was rendered, 
or a sanction entered, against the applicant or such person, whether by consent 
or otherwise, during the previous ten years.  Administrative or disciplinary 
proceedings include those of the Commission; the Board; any other federal, 
state, or non-U.S. agency, board, or administrative or licensing authority; and any 
professional association or body.  Investigations that have not resulted in the 
commencement of a proceeding need not be included.  In responding to this 
item, include only administrative or disciplinary proceedings involving conduct in 
connection with an audit report or a comparable report prepared for a client that 
is not an issuer. 

 
b. In the event of an affirmative response to Item 5.4a, furnish the following 

information with respect to each such proceeding: 
 

1. The name, filing date, and case or docket number of the proceeding. 
 

2. The name and (if other than the Commission or the Board) address of the 
body before which such proceeding is or was pending. 

 
3. The names of all respondents in such proceeding who are also the 

applicant, any person listed in Part VII, or any person associated with the 
applicant at the time that the events in question occurred. 

 
4. The name of the issuer or other client that was the subject of the audit 

report. 
 

5. With respect to each person named in Item 5.4b.3, the statutes, rules, 
professional standards or other requirements based on which such person 
was sanctioned or which such person was found to have violated.  (or, in 
the case of a pending proceeding, is alleged to have violated). 
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6. With respect to each person named in Item 5.4b.3, the finding or sanction 
in the proceeding.  (If no finding or sanction has yet been rendered, enter 
the word “pending.”) 

 
Item 5.5  Other Proceedings  

 
Indicate whether or not the applicant, or any proprietor, partner, principal, shareholder, 
or officer of the applicant, has been a party  to any case or proceeding, not listed in 
Items 5.1, 5.2, 5.3, or 5.4 in which such person –  
 

a. was, in the previous ten years, convicted of any felony or misdemeanor, or of a 
substantially equivalent crime however denominated under the laws of a non-
U.S. jurisdiction, arising out of such person’s conduct as an accountant or that – 

 
1. involves the purchase or sale of any security, the taking of a false oath, 

the making of a false report, bribery, perjury, obstruction of justice, or any 
substantially equivalent activity however denominated by the laws of the 
relevant non-U.S. jurisdiction, or conspiracy to commit any such offense;  

 
2. involves the larceny, theft, robbery, burglary, extortion, forgery, 

counterfeiting, fraudulent concealment, embezzlement, fraudulent 
conversion, or misappropriation of funds, or securities, or any substantially 
equivalent activity however denominated by the laws of the relevant non-
U.S. jurisdiction; or  

 
3. involves the violation of section 152, 1341, 1342, 1343, 1348, 1349, 1512,  

1513, 1519, 1520 or chapter 25 or 47 of title 18 of the United States Code 
or a violation of a substantially equivalent non-U.S. statute; 

 
b. was censured or fined with respect to, was permanently or temporarily enjoined 

by order, judgment or decree of any court of competent jurisdiction from, or was 
barred or suspended permanently or temporarily from engaging in, the practice of 
accounting or auditing.    

 
c. In the event of an affirmative response to Item 5.5a or 5.5b, furnish the following 

information with respect to each such proceeding: 
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1. The name, filing date, and case or docket number of the proceeding. 
 
2. The name and address of the court or tribunal in which such proceeding 

was filed. 
 
3. The names of all defendants or respondents in such proceeding who are 

also the applicant, any person listed in Part VII, or any person associated 
with the applicant at the time that the events in question occurred. 

 
4. With respect to each person named in Item 5.5c.3, the statutes, rules, or 

other requirements on the basis of which such person was held to be 
liable (or, in the case of a pending proceeding, is alleged to have violated). 

 
5. With respect to each person named in Item 5.5c.3, the outcome of the 

proceeding.  (If no judgment or award has yet been rendered, enter the 
word “pending.”) 

 
Item 5.6  Applicant’s Discretionary Statement Regarding Proceedings Involving the 

Applicant’s Audit  Practice  
 
With respect to any case or proceeding listed in response to Items 5.1, 5.2, 5.3, 5.4, or 
5.5 the applicant may, at its discretion, furnish, as Exhibit 5.6, a statement or statements 
describing the proceeding and the reasons that, in the applicant’s view, such 
proceeding should not be a basis for the denial of its application for registration.   
 
 
PART VI – LISTING OF FILINGS DISCLOSING ACCOUNTING DISAGREEMENTS 

WITH PUBLIC COMPANY AUDIT CLIENTS  
 
Item 6.1  Existence of Disagreements With Issuers  
 

a.  Indicate whether or not the applicant has been the former accountant with 
respect to any disclosure of a disagreement with an issuer made by such issuer 
during the current or preceding calendar year in a filing with the Commission 
pursuant to Item 304(a)(1)(iv) of Regulation S-K, 17 C.F.R. 229.304(a)(1)(iv). 
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b.  Indicate whether or not the applicant has been the former accountant with 

respect to any filing made by an issuer during the current or preceding calendar 
year with the Commission containing a letter submitted by the applicant to the 
Commission pursuant to Item 304(a)(3) of Regulation S-K, 17 C.F.R. 
229.304(a)(3), in which the applicant stated that it disagreed with a statement of 
the issuer in response to Item 304(a). 

 
Item 6.2  Listing of Disagreements With Issuers  
 
In the event of an affirmative response to Items 6.1a or 6.1b, furnish the following 
information with respect to each such filing: 
 

a. The name of the issuer. 
 

b. The name and date of the filing containing the disclosure of the disagreement or 
the applicant’s letter. 

 
Item 6.3 Copies of Filings  

 
Furnish, as Exhibit 6.3, a copy of every filing described in Item 6.2.   
 
 
PART VII – ROSTER OF ASSOCIATED ACCOUNTANTS 
 
Item 7.1  Listing of Accountants Associated with Domestic Applicants  
 
If the applicant is not a foreign public accounting firm, list the name and social security 
number or comparable non-U.S. identifier (if any) of all accountants associated with the 
applicant.  For each such person, list every license or certification number (if any) 
authorizing him or her to engage in the business of auditing or accounting.  For each 
such license or certification number, furnish the name of the issuing state, agency, 
board, or other authority. 
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Item 7.2  Listing of Accountants Associated with Non-U.S. Applicants  
 
If the applicant is a foreign public accounting firm, list the name and social security 
number or comparable non-U.S. identifier (if any) of all accountants associated with the 
applicant who participate in or contribute to the preparation of audit reports.  For each 
such person, list every license or certification number (if any) authorizing him or her to 
engage in the business of auditing or accounting.  For each such license or certification 
number, furnish the name of the issuing agency, board, or other authority. 
 
Item 7.3   Number of Firm Personnel 
 
State the –  
 

a. Total number of accountants associated with the applicant. 
 
b. Total number of certified public accountants, or accountants with comparable 

licenses from non-U.S. jurisdictions, associated with the applicant. 
 
c. Total number of personnel employed by the applicant.  

 
 
PART VIII – CONSENTS OF APPLICANT  
 
Item 8.1  Consent to Cooperate with the Board and Statement of Acceptance of 

Registration Condition  
 
Furnish, as Exhibit 8.1, a statement, signed on behalf of the applicant by an authorized 
partner or officer of the applicant in accordance with Rule 2104, in the following form – 
 

a. [Name of applicant] consents to cooperate in and comply with any request for 
testimony or the production of documents made by the Public Company 
Accounting Oversight Board in furtherance of its authority and responsibilities 
under the Sarbanes-Oxley Act of 2002. 
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b. [Name of applicant] agrees to secure and enforce similar consents from each of 
its associated persons as a condition of their continued employment by or other 
association with the firm.  

 
c. [Name of applicant] understands and agrees that cooperation and compliance, 

as described in the firm’s consent in paragraph (a), and the securing and 
enforcement of such consents from its associated persons in accordance with 
paragraph (b), shall be a condition to the continuing effectiveness of the 
registration of the firm with the Public Company Accounting Oversight Board.     

 
Note:  Other than the insertion of the name of the applicant in paragraphs (a), (b), 
and (c) of this Item, Exhibit 8.1 must be in the exact words contained in this 
instruction.  The consents required by paragraph (b) of this Item must be secured 
by the applicant within 45 days of submitting this application or, for persons who 
become associated persons of the firm subsequent to the submission of this 
application, at the time of the person’s association with the firm. 
 

PART IX – SIGNATURE OF APPLICANT  
 
Item 9.1  Signature of Partner or Authorized Officer  
 
The application must be signed on behalf of the applicant by an authorized partner or 
officer of the applicant in accordance with Rule 2104.   The signer must certify that he or 
she has reviewed the application; that the application is, based on the signer’s 
knowledge, complete and does not contain any untrue statement of a material fact or 
omit to state a material fact necessary to make the statements made, in light of the 
circumstances under which such statements were made, not misleading, and that the 
signer is authorized to execute the application on behalf of the applicant.  The signature 
must be accompanied by the title of the signer and the date of signature.  

 
 
PART X – EXHIBITS  
 
To the extent applicable under the foregoing instructions, each application must be 
accompanied by the following exhibits: 
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Exhibit 1.5 Listing of Offices 
 
Exhibit 4.1  Statement of Quality Control Policies 
 
Exhibit 5.6  Discretionary Statements Regarding Proceedings Involving Audit  Practice 
 
Exhibit 6.3  Securities and Exchange Commission Filings Disclosing Accounting 

Disagreements With Public Company Audit  Clients 
 
Exhibit 8.1 Consent of Applicant for Registration    
 
Exhibit 99 Request for Confidential Treatment 
 

Note:  Where an exhibit consists of more than one document, each document 
must be numbered consecutively (e.g., Exhibit 4.1.1, Exhibit 4.1.2, Exhibit 4.1.2, 
etc.), and the applicant must provide a list of the title or description of each 
document comprising the exhibit.  
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Proposed Registration Rules and Form 1 

 
 

The registration system consists of nine rules (PCAOB Rules 1000, 1001, 2100 

through 2105, and 2300) and a form (PCAOB Form 1).  Each of the rules and each part 

of the form are discussed below.  

 

Proposed Registration Rules 
 

 
Rule 1000 – Application of Rules 
 
 Rule 1000 provides that the Board’s rules apply to all public  accounting firms, to 

all persons associated with registered public accounting firms, and to all associated 

entities of registered public accounting firms. The terms “associated entity," “person 

associated with a public accounting firm," “public accounting firm,” “registered public 

accounting firm,” and “rules” are defined in Rules 1001(c), 1001(m), 1001(o), 1001(p), 

and 1001(q), respectively.    

Rule 1001 – Definitions of Terms Employed in Rules  
 
 Rule 1001 contains definitions of terms used in the Board's rules.  Certain of the  

definitions are taken, or closely track, those found in Section 2 of the Act.1/   Other 

definitions are based on those used in the Commission’s rules. 

                                                 
1/   Certain definitions in the Board's rules that are taken verbatim from the 

statute or that are self-evident are not discussed below. 
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Accountant 
 

Although used in the Act, the term “accountant” is not defined in the Act.   As 

used in the Act, the term refers to a natural person, as opposed to a legal entity.2/   This 

concept of “accountant” is different from the Commission’s definition of accountant 

under Regulation S-X, which includes legal entities, such as a registered public 

accounting firm.3/     Therefore, to reflect the context in which the term “accountant” is 

used in the Act, and to distinguish the Board’s definition from that in Regulation S-X, the 

Board is adopting a definition of “accountant” in Rule 1001(a) that is limited to natural 

persons.   

The definition covers three types of natural persons:  (i) those who are certified 

public accountants, (ii) those who hold an undergraduate or higher degree in 

                                                                                                                                                             
 
2/   For example, Section 102(b)(2)(E) of the Act requires disclosure of a list of 

“all accountants associated with the firm who participate in or contribute to the 
preparation of audit reports, stating the license or certification number of each such 
person * * *.”    

 
3/   Under Rule 2-01(f)(1) of Regulation S-X, accountant means a “registered 

public accounting firm, certified public accountant or public accountant performing 
services in connection with an engagement for which independence is required.”  Rule 
2-01(f)(1) provides further that  “references to the accountant include any accounting 
firm with which the certified public accountant or public accountant is affiliated.”  See 
Rule 2-01(f)(1) of Regulation S-X, 17 C.F.R. 210.2-01(f)(1).  
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accounting, or a license or certification authorizing him or her to engage in the business 

of auditing or accounting, and (iii) those who hold an undergraduate or higher degree in 

a field, other than accounting, and who participate in audits.  The Board’s definition is 

intended to include all natural persons, who have the requisite licensing, certification, 

training, and/or experience, whether obtained in the U.S. or a non-U.S jurisdiction, to be 

considered an accountant.   

Associated Entity 
 

Rule 1001(c) defines “associated entity,” as “with respect to a public accounting 

firm (i) any entity that directly, indirectly, or through one or more intermediaries, controls 

or is controlled by, or is under common control with, such public accounting firm; or (ii) 

any “associated entity,” as used in Rule 2-01(f)(2) of Regulation S-X, 17 C.F.R. 210.2-

10(f)(2), that would be considered part of that firm for purposes of the Commission’s 

auditor independence rules.”  This definition of "associated entity" is meant to give the 

term the same meaning as in the Commission’s auditor independence rules.4/  

                                                 
4/   See Rule 2-01(f)(2) of Regulation S-X, 17 C.F.R. 210.2-01(f)(2); see also 

Commission Final Rule:  Revision of the Commission's Auditor Independence 
Requirements, Release No. 33-7919 (November 21, 2000), at notes 490 & 491.   
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Audit 
 

In general, Rule 1001(d) defines “audit” as an examination of an issuer’s financial 

statements by an independent public accounting firm in accordance with the rules of the 

Board or the Commission for purposes of expressing an opinion on such statements.  

For the period preceding the adoption of the Board’s applicable rules under Section 103 

of the Act, however, the term covers an examination of an issuer’s financial statements 

by an independent public accounting firm in accordance with GAAS.  The Board has 

adopted the same meaning for “audit” as used in Section 2(a)(2) of the Act.   

Audit Report 
 
 Rule 1001(e) defines “audit report” to mean “a document or other record (1) 

prepared following an audit performed for purposes of compliance by an issuer with the 

requirements of the securities laws; and (2) in which a public accounting firm either (i) 

sets forth the opinion of that firm regarding a financial statement, report or other 

document; or (ii) asserts no such opinion can be expressed.”  The Board has adopted 

the same meaning for audit as used in Section 2(a)(4) of the Act.  

Audit Services 
 
 Rule 1001(f) defines “audit services” as “professional services rendered for the 

audit of an issuer’s annual financial statements and (if applicable) for the reviews of an 
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issuer’s financial statements included in the issuer’s quarterly reports.”  This definition of 

“audit services” is intended to capture the same category of services for which fees 

were required to be disclosed as "audit fees" pursuant to the Commission’s 2000 proxy 

disclosure rules.5/ 

Foreign Public Accounting Firm 
 
 Rule 1001(j) defines foreign public accounting firm as a “public accounting firm 

that is organized and operates under the laws of a non-U.S. jurisdiction, government or 

political subdivision thereof.”  This definition, which follows closely the definition of 

foreign public accounting firm in Section 106(d) of the Act, is intended to clarify that the 

term covers accounting firms that are organized and operate in any jurisdiction outside 

of the United States.6/     

                                                 
5/   See Schedule 14A, Item 9(e)(1), 17 C.F.R. 240.14a-101; see also 

Commission Final Rule:  Revision of the Commission's Auditor Independence 
Requirements, Release No. 33-7919 (November 21, 2000). 

 
6/   Section 106(d) of the Act defines foreign public accounting firm as a 

“public accounting firm that is organized and operates under the laws of a foreign 
government or political subdivision thereof.” 
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Issuer 
 
 Rule 1001(k) defines the term “issuer” to include any public company, regardless 

of the jurisdiction of its organization or operation, that is required to file reports with the 

Commission or that has filed a registration statement for a public offering of securities. 

This definition is the same as the definition of the term “issuer” in Section 2(a)(7) of the 

Act.   

Other Accounting Services 
 
Rule 1001(l) defines “other accounting services” as “professional services that 

generally only an independent accountant can reasonably provide and assurance and 

related services that traditionally are performed by an independent accountant.”   The 

Board has modeled its definition of “other accounting services” on concepts used in the 

Commission's recent revision of its auditor independence disclosure rules.7/   The term 

is meant to capture two categories of services: 1) services the fees for which are to be 

disclosed as "audit fees" under the Commission's revised rules, but that were not 

                                                 
7/   See Commission Final Rule:  Strengthening the Commission’s 

Requirements Regarding Auditor Independence, Release No. 33-8183 (January 28, 
2003). 
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previously disclosed as "audit fees," and 2) services the fees for which are to be 

disclosed as "audit-related fees" under the Commission's revised rules.   

The first category generally consists of those services that, while not captured as 

"audit services" under the Board's rules, are performed to comply with GAAS.  As 

explained in the Commission’s adopting release, certain services, such as tax services 

and accounting consultations, may not be billed as audit services, but are necessary to 

comply with GAAS.8/   This category would also include “services that normally would be 

provided by the accountant in connection with statutory and regulatory filings or 

engagements” and “services that only the independent accountant reasonably can 

provide, such as comfort letters, statutory audits, attest services, consents and 

assistance with review of documents filed with the Commission.”9/ 

In addition, the definition is meant to capture services the fees for which would be 

disclosed as "audit-related fees" under the Commission's revised rules.10/   In general, 

these are fees for “assurance and related services (e.g. due diligence services) that 

                                                 
8/   Id. At 39. 

 
9/   Id. 
 
10/   See Schedule 14A, Item 9(e)(2), 17 C.F.R. 240.14a-101 (as amended, 

January 28, 2003). 
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traditionally are performed by the independent accountant.”  More specifically, as noted 

in the Commission’s adopting release, these services would include, among others, 

“employee benefit plan audits, due diligence related to mergers and acquisitions, 

accounting consultations and audits in connection with acquisitions, internal control 

reviews, attest services that are not required by statue or regulation and consultation 

concerning financial accounting and reporting standards.”11/    

Person Associated With A Public Accounting Firm (And Related Terms) 
 
 The Board is adopting the same meaning for “person associated with a public 

accounting firm” as used in Section 2(a)(9) of the Act, with a technical modification.  The 

word "other" has been eliminated before the terms “professional employee” and 

“independent contractor" to clarify that an employment or an independent contractor 

relationship with a public accounting firm is not required for a person to be covered by 

the definition.   

  
 
 
 

                                                 
11/   See Commission Final Rule: Strengthening the Commission’s 

Requirements Regarding Auditor Independence, Release No. 33-8183 (January 28, 
20003), 40.  

 

File No. PCAOB-2003-03 Page 146



      PCAOB 
 

  PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD 

 
PCAOB Release No. 2003-1 
Appendix 3 – Section-by-Section Analysis 
  of Proposed Registration Rules and Form 1 
March 7, 2003 
Page A3-ix 
 
 
 Play a Substantial Role in the Preparation or Furnishing of an Audit Report 

 
Rule 1001(n) defines the phrase “play a substantial role in the preparation or 

furnishing of an audit report” to mean “(1) to perform material services that a public 

accounting firm uses or relies on in issuing all or part of its audit report with respect to 

any issuer, or (2) to perform audit procedures with respect to a subsidiary or component 

of any issuer the assets or revenues of which constitute 20% or more of the 

consolidated assets or revenues of such issuer.”   

The first prong of this definition (Rule 1001(n)(1)) is based on language in 

Section 106(b)(1) of the Act.12/   The note to Rule 1001(n) explains that the term 

“material services” as used in this definition means services for which the engagement 

hours or fees constitute 20% or more of the total engagement hours or fees, 

respectively, provided by the registered public accounting firm in connection with the 

issuance of all or part of its audit report with respect to any issuer.  The second prong of 

this definition (Rule 1001(n)(2)) is based on a similar standard used in the 

                                                 
12/   Section 106(b)(1) provides that foreign public accounting firms shall be 

deemed to have consented to produce audit workpapers and to be subject to the 
jurisdiction of the U.S. courts for purposes of enforcement of any request for such 
workpapers if the firm issues an opinion or “otherwise performs material services upon 
which a registered public accounting firm relies in issuing all or part of any audit report 
or any opinion contained in the audit report.” 
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Commission’s auditor independence rules related to partner rotation.13/   As a note to 

the rule indicates, the phrase “subsidiary or component” is meant to include any 

subsidiary, division, branch, office or other component of an issuer, regardless of its 

form of organization and/or control relationship with the issuer.   

For both the definition of material services as well as the second prong of the 

overall definition, the Board believes that a quantitative, as opposed to a qualitative, test 

imposes less of a burden on firms in determining whether or not they fall into this 

category.  The Board has included a threshold of 20 percent, since this threshold is 

consistent with accounting literature on “significance” tests.14/      

Public Accounting Firm 
 
 Rule 1001(o) defines “public accounting firm” to mean a proprietorship, 

partnership, incorporated association, corporation, limited liability company, limited 

                                                 
13/   The Commission’s adopting release provides that “the lead partner on 

subsidiaries of issuers whose assets or revenues constitute 20% or more of the 
consolidated assets or revenues are included within the definition of ‘audit partner.’”   
See Commission Final Rule: Strengthening the Commission’s Requirements Regarding 
Auditor Independence, Release No. 33-8183 (January 28, 2003), 22. 

 
14/   See Commission Final Rule: Strengthening the Commission’s 

Requirements Regarding Auditor Independence, Release No. 33-8183 (January 28, 
2003), note 139 (citing APB Opinion No. 18, "The Equity Method of Accounting for 
Investments in Common Stock, and ARB No. 43, Chapter 7, "Capital Accounts."). 
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liability partnership, or other legal entity that is engaged in the practice of public 

accounting or preparing or issuing audit reports.  The Board has adopted the same 

meaning of public accounting firm as used in Section 2(a)(11)(A) of the Act.  However, 

this definition is intended to include only legal entities, and not natural persons.  An 

individual accountant that prepares or issues an audit report in his or her name would 

be a "proprietorship" and therefore fall under this definition.   Under Section 2(a)(11)(B) 

of the Act, the Board has the authority to expand this definition and designate by rule 

“any associated person of any entity” described in Section 2(a)(11)(A) as a “public 

accounting firm.”  The Board has not chosen to exercise this authority at this time.    

Tax Services 
 

Rule 1001(r) defines “tax services” as “professional services rendered for tax 

compliance, tax advice, and tax planning."  This definition is based on, and meant to 

capture the same group of services the fees for which would be disclosed as “tax fees” 

under the Commission’s recently revised auditor independence disclosure rules.”15/   

More specifically, as set forth in the Commission’s adopting release, “tax compliance 

                                                 
15/   See Commission Final Rule: Strengthening the Commission’s 

Requirements Regarding Auditor Independence, Release No. 33-8183 (January 28, 
2003), 40 (footnotes omitted).  
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generally involves preparation of original and amended tax returns, claims for refund 

and tax payment planning-services” and “[t]ax planning and tax advice encompass a 

diverse range of services, including assistance with tax audits and appeals, tax advice 

related to mergers and acquisitions, employee benefit plans and requests for rulings or 

technical advice from taxing authorities.”16/     

Rule 2100 – Registration Requirements for Public Accounting Firms 

 Rule 2100(a) requires any public accounting firm that prepares or issues audit 

reports with respect to any issuer to register with the Board.  In addition, Rule 2100(b) 

requires the registration of any public accounting firm that “plays a substantial role in the 

preparation or furnishing of an audit report” with respect to any issuer.  These 

registration requirements implement Section 102(a) of the Act, which provides that “it 

shall be unlawful for any person that is not a registered public accounting firm to 

prepare or issue, or to participate in the preparation or issuance of, any audit report with 

respect to any issuer.”    

 By introducing the “substantial role” test (defined through the quantitative test in 

Rule 1001(n) as described above), the rule clarifies the phrase “participate in the 

preparation or issuance of, any audit report with respect to any issuer” used in Section 

                                                 
16/   Id. 
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102(a) of the Act.  In so doing, the Board intends to create a bright-line test to make it 

easier for firms and others to determine which firms are required to register with the 

Board.   

Rule 2100 does not exempt non-U.S. public accounting firms from registration.  

Therefore, a public accounting firm that is organized or that operates outside the United 

States must register if it prepares or issues an audit report on any issuer.  In addition, 

such firms that play a substantial role in the preparation or furnishing of an audit report 

on any issuer must also register, even if the firm does not itself issue the audit report.  

Consistent with the Act, a note to the rule provides that registration with the Board will 

not by itself provide a basis for subjecting a foreign public accounting firm to the 

jurisdiction of the U.S. Federal or State courts, other than with respect to the 

controversies between such firms and the Board.           

Under Rule 2100, individual accountants that are associated with public 

accounting firms are not required to register.  As noted above, the definition of the term 

“public accounting firm” includes proprietorships,17/  and an individual accountant that 

prepares or issues, in his or her own name, an audit report on an issuer would be 

                                                 
 17/   See Rule 1001(o).    
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viewed as a sole proprietor and required to register.  Individual accountants that are 

associated with public accounting firms, however, are not required to register.   

This registration requirement will be effective 180 days after the date on which 

the Commission makes its determination under 101(d) of the Act that the Board is 

capable of carrying out its responsibilities under the Act.  This determination must be 

made by April 26, 2003. 

Rule 2101 – Application for Registration 
 
 Rule 2101 requires public accounting firms applying for registration with the 

Board to complete and file an application for registration on Form 1.  This rule is 

consistent with Section 102(b) of the Act, which provides that “a public accounting firm 

shall use such form as the Board may prescribe, by rule, to apply for registration under 

this section.”   

 Rule 2101 further requires that, unless the Board directs otherwise, applications 

for registration and any exhibits to such applications must be filed electronically with the 

Board through the Board’s web-based registration system.  The online registration 

mechanism is currently being developed and will be available in sufficient time for public 

accounting firms to register.          
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Rule 2102 – Date of Receipt 
 

Rule 2102 defines the date of receipt of an application for registration to be, 

unless the Board directs otherwise, the later of (a) the date on which the registration fee 

has been paid, or (b) the date on which the application is accepted by the Board’s web-

based registration system.  The Board plans for the electronic registration system to run 

certain checks to verify that all required information has been supplied before accepting 

an application.  Firms whose applications do not meet the acceptance criteria will be 

notified and requested to supply the missing information and resubmit their application.  

Similarly, applications will not be deemed received until the required registration fee has 

been paid.   

Rule 2103 – Registration Fee 
 
 Rule 2103 requires that each public accounting firm applying for registration with 

the Board pay a non-refundable registration fee.  This rule is consistent with Section 

102(f) of the Act, which provides that “[t]he Board shall assess and collect a registration 

fee * * * from each registered public accounting firms, in amounts that are sufficient to 

recover the costs of processing and reviewing applications * * * .”  

 The Board will publicly announce the registration fee amount and the payment 

procedure, before the registration system is operational.  The Board contemplates that 
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the amount of an applicant’s fee will be determined by formula and that fees will vary 

with the size of the applicant.  Once the registration system is operational, the Board 

will, from time to time, announce (most likely by posting on its website or by a similar 

form of dissemination) the current registration fee for applicants.   

Rule 2104 – Signatures 
 
 Rule 2104 requires each person signing the application for registration (including 

any consents) to manually sign a signature page or other document authenticating, 

acknowledging or otherwise adopting his or her signature that appears in typed form 

within the electronic filing of the application for registration.  Such document is required 

to be signed before the application is electronically filed with the Board through the 

Board’s web-based system.  Further, consistent with the Act’s provision on the retention 

of audit workpapers,18/  applicants are required to retain the manually signed documents 

for seven years.  In addition, under the rules, the Board or its staff may request a copy 

of any manually signed document retained pursuant to Rule 2104.  The Board’s rule 

                                                 
18/   See Section 103(a)(2)(A)(i); see also Commission Final Rule:  Retention 

of Records Relevant to Audits and Reviews, Release No. 33-8180 (January 24, 2003) 
(requiring accounting firms to retain for seven years certain records relevant to their 
audits and reviews of issuers' financial statements). 
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tracks the Commission’s requirement on signatures for electronic filings in Regulation S-

T.19/ 

Rule 2105 – Action on Applications for Registration  
 

Rule 2105 governs the Board's approval process.  In general, under this rule, 

unless the applicant consents otherwise, the Board is required to take action on an 

application for registration not later than 45 days after the date of receipt of the 

application.  Rule 2102 defines the date of receipt.  Such action may consist of 

approval, disapproval, or a request for additional information.  Rule 2105 is consistent 

with Section 102(c)(1) of the Act, which provides that “[t]he Board shall approve a 

completed application for registration not later than 45 days after the date of receipt of 

the application, in accordance with the rules of the Board, unless the Board, prior to 

such date, issues a written notice of disapproval to, or requests more information from a 

prospective registrant.”    

Specifically, Rule 2105(a) provides that after reviewing the application for 

registration, and any additional information provided by the applicant or obtained by the 

Board, the Board will determine whether to approve the application.  The Board will 

approve an application for registration if it determines that registration is consistent with 

                                                 
19/    See Rule 302(b) of Regulation S-T, 17 C.F.R. 232.302(b).  
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the Board's responsibilities under the Act to protect the interests of investors and to 

further the public interest in the preparation of informative, accurate, and independent 

audit reports for companies the securities of which are sold to, and held by and for, 

public investors.  If the Board is unable to make this determination, or if the Board 

concludes that the application is inaccurate or incomplete, it will either request 

additional information from the applicant or disapprove the application.  

 If the Board requests additional information, a new 45-day review period will 

begin when the requested information is received.   If the applicant declines to provide 

the requested information, or fails to do so within a reasonable amount of time, the 

Board may deem the application incomplete (and disapprove it on that basis, pursuant 

to Rule 2105(b)(2)), may deem the application not to have been received in accordance 

with Rule 2102, or may take such other action as the Board deems appropriate.   

Rule 2300 – Public Availability of Information Submitted to the Board: 
Confidential Treatment Requests 
 
 Rule 2300(a) provides that applications for registration will be publicly available.  

This is consistent with Section 102(e) of the Act, which provides that applications for 

registration “or such portions of such applications * * * as may be designated under the 

rules of the Board” must be available for public inspection.  
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 In order to prevent the disclosure of confidential information,20/ Rule 2300 also 

sets forth a procedure by which applicants can request confidential treatment of any 

information submitted to the Board in connection with their applications for registration.   

Under Rule 2300(c), an applicant for registration may request confidential treatment of 

any portion of an application that either (i) contains non-public personal or proprietary 

information that should not be publicly available, (ii) contains information reasonably 

identified by the public accounting firm as proprietary information, or (iii) is protected 

from public disclosure by applicable laws related to the confidentiality of proprietary, 

personal, or other information.21/    

Rule 2300(d)(2) requires that confidential treatment requests contain a detailed 

explanation of the reasons that, based on the facts and circumstances of the particular 

case, the information for which confidentiality is sought meets the requirements in Rule 

                                                 
20/   Section 102(e) also states that the public availability of registration 

applications is subject to “applicable laws relating to the confidentiality of proprietary, 
personal, or other information” and directs the Board to “protect from public disclosure 
information reasonably identified by the subject accounting firm as proprietary 
information.”   

 
21/   Rule 2300(b) provides that social security or taxpayer identification 

numbers (and comparable non-U.S. tax identifiers) will be routinely withheld from public 
disclosure.  It is not necessary for applicants to request confidential treatment of such 
numbers or other identifiers. 
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2300(c).  Rule 2300(g) states that unless the applicant seeking confidential treatment 

consents otherwise, confidential treatment requests will be afforded confidential 

treatment without the need for a request for confidential treatment.  Rule 2300(e) 

provides that pending a determination by the Board as to whether to grant the request 

for confidential treatment, the information in question will not be made available to the 

public.  Rule 2300(f) states that if the Board determines to deny a request, the applicant 

requesting confidential treatment will be notified of the Board’s decision and of the date 

on which the information in question will be made public.  

Under Rule 2300(g), the information as to which the Board grants confidential 

treatment under Rule 2300 will not be made public.  The Board anticipates that a 

notation in the application that is made publicly available will appear in the place of the 

information for which confidential treatment was granted.  However, the granting of 

confidential treatment will not limit the Board’s ability to provide this information to the 

Commission or to comply with any subpoena issued by a court or other body of 

competent jurisdiction.   
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Form 1 

 
 The proposed rules also consist of instructions to PCAOB Form 1, which is the 

form to be used by public accounting firms to register with the Board.  The Board plans 

to develop a web-based form that will be available only electronically.   

Form 1 consists of ten parts, subdivided into various items requiring the 

disclosure of particular information concerning the applicant and its associated 

accountants, and the applicant’s audit clients.  The information these items call for is, in 

general, required by Section 102(b) of the Act.  To the extent that Form 1 calls for 

information in addition to that specified in Section 102(b), the additional information is 

closely related to the statutory minimum requirements, and is, in the Board’s judgment, 

reasonably related to the determination that the Board will make in deciding whether to 

approve or disapprove an application.  Each of the parts of the Form is explained in 

more detail below. 

Part I – Identity of the Applicant 
 
Part I of the Form calls for information about the identity of the applicant.  The 

eight specific items in this part require information about the applicant’s name and 

identification number, contact information, primary contact with the Board, form of 
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organization, offices, associated entities engaged in the practice of public accounting, 

and professional licenses or certifications.   

This Part is generally intended to elicit basic information about the applicant and 

its operations and to facilitate the Board’s interaction with the applicant.   In Item 1.1, the 

Form requires applicants that have such a number to disclose their federal employer 

identification number (or comparable non-U.S. identifier), and, in the case of a sole 

proprietor, the applicant’s social security number.  While the Board is mindful of the 

privacy interests of applicants, the Board decided this information was necessary so 

that applicants have a unique identifier.  Rule 2300(c) of the Board’s rules provides that 

this information will be afforded confidential treatment without the need for a confidential 

treatment request.   

Item 1.4 asks for the applicant’s legal form of organization and the jurisdiction 

under the law of which the applicant is organized or exists.  Under the Board’s 

registration system, organizations, and not natural persons, are required to apply for 

registration.  Accordingly, among the examples given of legal forms of organizations are 

“proprietorship” and “partnership.”  This Item contemplates that natural persons 

practicing accounting under their own name and that are not organized as a legal entity 

will apply as a “proprietorship.”  Likewise, groups of natural persons practicing 
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accounting that are not organized as another legal entity should apply as a 

“partnership,” whether a partnership has been legally formed or not. 

Item 1.6 requires applicants to list the name and address of their “associated 

entities” that engage in the practice of public accounting or preparing or issuing audit 

reports or comparable reports prepared for clients that are not issuers.  The term 

“associated entities” is defined in the Board’s rules in a manner consistent with the 

term’s use in the Commission’s auditor independence rules.22/   The Board chose this 

term to capture certain entities that are related to the applicant, but that are not 

necessarily in a control relationship with the applicant.  The term is presumably one 

public accounting firms are familiar with because of its use in the Commission’s auditor 

independence rules.  The instruction makes clear that individual accountants associated 

with the applicant should not be listed in responding to this Item. 

In Item 1.8, applicants are asked to state if the firm and all individual accountants 

associated with the firm who participate in or contribute to the preparation of audit 

reports have all required licenses and certifications.  This Item is intended to ensure that 

public accounting firms applying for registration have the requisite governmental and 

professional licenses and certifications to audit issuers. 

                                                 
22/   See Rule 2-01(f)(2) of Regulation S-X, 17 C.F.R. 210.2-01(f)(2). 
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Part II – Listing of Applicant’s Public Company Audit Clients and Related Fees 

 
As required by Section 102(b)(2)(A) and (B) of the Act, Part II of the Form 

requires disclosure of the names of all issuers for which the applicant has prepared or 

issued audit reports during the previous calendar year, and for which the applicant 

expects to prepare or issue audit reports during the current calendar year, and the 

annual fees received by the applicant from these issuers for audit services, other 

accounting services, and non-audit services.  Part II implements this directive through 

four specific items. 

The first three items require disclosures about the applicant’s issuer audit clients, 

including their names, identifying information, and disclosures about the fees billed the 

issuer by the applicant.  To capture different time periods, these disclosures are divided 

into three items.  Item 2.1 covers issuers for which the applicant prepared or issued any 

audit report during the previous calendar year. Item 2.2 covers issuers for which the 

applicant prepared or issued any audit report during the current calendar year.  Item 2.3 

covers issuers for which the applicant expects to prepare or issue any audit report 

during the current calendar year.  Items 2.1 and 2.2 require the same information: the 

issuer’s name, business address, standard industry code, the date of the audit report, 

and the total amount of fees billed for audit services, other accounting services, tax 
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services, and all other non-audit services.  Item 2.3 asks for the same information, 

except that, since it refers to a future period, it does not require fee disclosures.  

The required fee disclosures are specified through definitions of the terms “audit 

services,” “other accounting services,” and “tax services.”  (Although not required by the 

statute, consistent with the Commission’s recent revisions to its auditor independence 

rules, the Board decided to also ask for disclosure of fees for tax services.)  In defining 

these terms, the Board has, to the extent possible, used concepts from the fee 

disclosures required of issuers by the Commission as part of its recent revisions to its 

auditor independence rules.  While the Board understands that issuers are not yet 

required to make disclosures in these categories, when the rules do apply, these 

disclosures will be required for the previous two fiscal years.  Accordingly, the Board 

anticipates that some accounting firms may have begun, or will shortly have to begin, 

collecting this information in these categories for use by their issuer audit clients.   

A note to Items 2.1 and 2.2 explains that, consistent with the Commission’s proxy 

disclosure rules, only fees billed by the principal accountant need be disclosed in 

response to this item.  The note also explains how disclosures are to be made for 

issuers that are investment companies.  Again, the treatment is based on and 

consistent with the Commission’s disclosure rules.    
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Finally, in Item 2.4, the Form seeks information about the issuers for which the 

applicant played, or expects to play, a substantial role in the preparation of an audit 

report during the preceding or current calendar year.  For these issuers, the applicant 

must disclose the issuer’s name, business address, standard industry code, the name 

of the public accounting firm that issued, or is expected to issue, the audit report, the 

date of the audit report, and a brief description of the applicant’s role with respect to the 

audit report.   

Part III – Applicant’s Financial Information 
 
Consistent with Section 102(b)(2)(C) of the Act, Part III of the Form requires 

disclosure of financial information about the applicant.  In particular, the Part calls for 

disclosure of fees received by the applicant during its most recently completed fiscal 

year for: audit services, other accounting services, tax services, and all other products 

and services.  The categories of services are the same as used in the disclosures 

required by Part II of the Form.   

Since this part is meant to give a picture of the applicant's firm-wide sources of 

revenue, a note to the instruction states that, unlike Part II of the Form, the fee 

disclosures required in this part are not limited to fees received from "issuers.”  While 

the Board recognizes that public accounting firms may not be currently tracking 
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revenues in these categories for all their clients, the Board chose the revenue 

categories because their contours have been defined with some specificity through 

Commission rulemaking and are presumably concepts with which public accounting 

firms are familiar.   

Part IV – Statement of Applicant's Quality Control Policies 
 
As required by Section 102(b)(2)(D) of the Act, Part IV requires the applicant to 

provide, as an exhibit, a narrative, summary description of its quality control policies for 

its accounting and auditing practices, including procedures to monitor compliance with 

independence requirements.  GAAS requires accounting firms to have quality controls 

for their audit practices.23/  The description should be in a clear, concise, and 

understandable format and should convey the scope and the key elements of the 

applicant's quality controls for its accounting and auditing practice.  Technical 

descriptions and detailed explanations of procedures are not required.  Absent unusual 

circumstances, the Board does not contemplate granting confidential treatment requests 

for this Item. 

 

                                                 
23/   See AICPA Statement on Auditing Standards (“SAS”) No. 25; AU §161; 

see also Statements on Quality Control Standards (“SQCS”) No. 2. 
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Part V – Listing of Certain Proceedings Involving the Applicant's Audit Practice 

 
As required by Section 102(b)(2)(F) of the Act, Part V calls for information about 

criminal, civil, or administrative or disciplinary proceedings against the applicant or its 

associated persons.  While the Act only requires applicants to submit information about 

pending proceedings related to audit reports, the Form requires information about 

certain additional proceedings that may reflect on the applicant's fitness for registration, 

even though the proceedings may no longer be pending or do not relate to audit reports  

Part V is divided into six specific items.   Items 5.1 through 5.4 require applicants 

to disclose proceedings pending, or concluded within a specified period, against the 

applicant or its associated persons that involve conduct in connection with an audit 

report "or a comparable report prepared for a client that is not an issuer."  This phrase is 

meant to capture reports of audits performed for clients that are not issuers.  Applicants 

are required to disclose such criminal proceedings for the previous ten years, civil 

governmental actions for the last five years, administrative and disciplinary proceedings 

for the last five years, and private civil actions for the previous twelve months.  Item 5.5 

asks about certain criminal proceedings, whether related to audit reports or not, and 

injunctions and bars and suspensions related to the practice of accounting or auditing.  

This item is based on a list of offenses that may result in revocation of a broker-dealer’s 
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registration under the federal securities laws,24/  although some of the specific provisions 

have been adapted to reflect proceedings that would shed light on the fitness of an 

accounting firm, as opposed to a broker-dealer.  For each proceeding listed in response 

to these five items, applicants are asked to provide basic information about the 

proceeding, the parties, the allegations, and the proceeding's outcome.   

Finally, Item 5.6, permits, but does not require, applicants to include an exhibit 

describing any proceeding listed in response to this Part and giving the reasons that, in 

the applicant's view, such proceeding should not be a basis for the denial of its 

application for registration.  The failure to file such an exhibit with respect to a particular 

proceeding will not raise any inference concerning the applicant’s view of the impact of 

that proceeding on its application.  The Board will consider any information provided 

pursuant to this Item in its approval process. 

Part VI – Listing of Filings Disclosing Accounting Disagreements with Public 
Company Audit Clients 

 
As required by Section 102(b)(2)(G) of the Act, Part VI requires applicants to 

identify instances in which the applicant's issuer audit clients disclosed disagreements 

with the applicant in Commission filings.  For each such instance in the preceding or 

                                                 
24/   See Securities Exchange Act of 1934, Section 15(b)(4)(B), 15 U.S.C. 

78o(b)(4)(B). 
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current calendar year, the applicant is required to disclose the name of the issuer, the 

name and date of the filing, and to submit, as exhibits, copies of the identified filings.  

Disagreements under this Part are specified by reference to the provisions of 

Regulation S-K that require such disclosures.   

Part VII – Roster of Associated Accountants 
 
  As required by Section 102(b)(2)(E) of the Act,  Part VII requires applicants to 

submit information about the accountants associated with the firm who participate in or 

contribute to the preparation of audit reports.  The scope of this requirement is different 

for foreign firms than for domestic firms.  Foreign public accounting firms applying for 

registration must list all accountants associated with the applicant who participate in or 

contribute to the preparation of audit reports.  Domestic applicants must list all 

applicants associated with the applicant, whether or not they currently participate in or 

contribute to the preparation of audit reports.   

Domestic firms are requested to list all accountants to avoid forcing these firms to 

choose which accountants to list on their registration application.  The Board 

understands that auditors within domestic accounting firms may switch back and forth 

between working on audits of companies that are “issuers,” and audits of companies 

that are not “issuers.”  Moreover, the Board understands that certain accountants within 
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public accounting firms may not serve on any audit engagement team, but may be 

called upon, from time to time, to participate in or contribute to the preparation of an 

audit report in some way.   In contrast, given the specialized knowledge required to 

participate in an audit of an issuer, the Board’s understanding is that the number of 

personnel within foreign public accounting firms that participate in or contribute to the 

preparation of audit reports of U.S. public companies is relatively limited and well-

defined.   

For each accountant listed, applicants must provide the person’s name, social 

security number (or comparable non-U.S. identifier), and all license or certification 

numbers (and name of issuing authority) authorizing the person to engage in the 

business of auditing or accounting.  In addition, both domestic and non-U.S. applicants 

are required to disclose the total numbers of accountants and CPAs (or accountants 

with comparable licenses from non-U.S. jurisdictions) associated with the applicant, and 

the total number of personnel employed by the applicant.  

Part VIII – Consents of Applicant 
 
As required by Section 102(b)(3) of the Act, Part VIII of the Form requires 

applicants to furnish, as an exhibit to their application, consents related to the 

applicant’s and its associated persons’ cooperation and compliance with any request for 
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testimony or the production of documents made by the Board.  A note to the instruction 

makes clear that the consent and the language in the instruction (except for insertion of 

the applicant’s name) must be verbatim.  The note also specifies that the consents from 

the applicant’s associated persons required by paragraph (b) of the item must be 

secured within 45 days of submitting the application or, for persons who become 

associated persons of the firm subsequent to the submission of the application, at the 

time of the person’s association with the firm.  The consents must be signed in 

accordance with Rule 2104, which, among other things, requires the manually signed 

version of the statement to be retained for seven years. 

Part IX – Signature of Applicant 
 
Part IX requires an authorized partner or officer of the applicant to sign the 

application in accordance with Rule 2104 and to certify the application’s completeness 

and accuracy.  Incomplete and inaccurate applications are subject to possible 

disapproval under Rule 2105(b)(2). 

Part X – Exhibits 
 
Part X lists the exhibits that must accompany the application and includes 

instructions on the format for exhibits with multiple pages.  The nature of each exhibit is 

described in the corresponding items or in Rule 2300. 
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Tab Number Comment Source 
1 American Bar Association, April 8, 2003 
2 American Institute of Certified Public Accountants, March 31, 2003 
3 ASSIREVI, April 17, 2003 
4 Australian Treasury, March 28, 2003 
5 BDO International B.V., March 31, 2003 
6 BSC Securities, L.C., March 31, 2003 
7 Canadian Public Accountability Board, March 28, 2003 
8 Compagnie Nationale des Commissaires aux Comptes, March 28, 2003 
9 Commission des Opérations de Bourse, March 28, 2003 
10 Commissione Nazionale per le Società e la Borsa, March 27, 2003 
11 Crowe Chizek, March 25, 2003 
12 Deloitte & Touche, March 31, 2003 
13 Department of Trade and Industry, March 28, 2003 
14 Department of Trade and Industry, April 13, 2003 
15 Ernst & Young, March 31, 2003 
16 European Commission, April 2, 2003 
17 European Commission, April 11, 2003 
18 Fédération des Experts, Comptables Européens, March 31, 2003 
19 Financial Services Agency, Government of Japan, March 28, 2003 
20 Financial Services Agency, Government of Japan, March 31, 2003 
21 Grant Thornton International, March 31, 2003 
22 Henjes, Conner, Williams & Grimsley, LLP, March 30, 2003 
23 The Institute of Chartered Accountants in England & Wales, March 31, 

2003 
24 The Institute of Chartered Accountants in England & Wales, April 7, 

2003 
25 The Japanese Institute of Certified Public Accountants, March 31, 2003 
26 KPMG, LLP, March 28, 2003 
27 The Leading Edge Alliance, March 31, 2003 
28 Linklaters, March 31, 2003 
29 Mazars & Guérard, March 31, 2003 
30 McGladrey & Pullen, LLP, March 31, 2003 
31 Mohler, Nixon & Williams, March 18, 2003 
32 Moss Adams LLP, March 31, 2003 
33 National Association of State Boards of Accountancy, March 27, 2003 
34 NIVRA – Koninklijk Nederlands Instituut van Registeraccountants, 

March 27, 2003 
35 O’Brien, Patrick J., CPA, March 13, 2003 
36 OECD (Organisation for Economic Co-operation and Development), 

April 29, 2003 
37 PKF, March 17, 2003 
38 PricewaterhouseCoopers, March 31, 2003 
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39 Radin, Glass & Co., LLP, April 3, 2003 
40 RSM International, March 31, 2003 
41 RSM Salustro Reydel, March 31, 2003 
42 Spence, Marston, Bunch, Morris & Co., March 31, 2003 
43 The State of Wisconsin Investment Board, March 31, 2003 
44 Swiss Institute of Certified Accountants and Tax Consultants, March 

27, 2003 
45 United States Senate, Committee on Governmental Affairs, Permanent 

Subcommittee on Investigations, Senator Carl Levin, Author, March 
21, 2003 

46 Wirschaftsprüferkammer and the Institute der Wirtschaftsprüfer, March 
31, 2003 
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April 4, 2003  

Office of the Secretary 
Public Company Accounting Oversight Board 
1666 K Street, N.W.  
Washington, D.C. 20006-2803  

Re:  PCAOB Rulemaking Docket Matter No. 001  

Dear Sir or Madam:  

 This letter is submitted on behalf of the Committee on Law and Accounting of the 
American Bar Association’s Section of Business Law (the “Committee”) in response to the 
request by the Public Company Accounting Oversight Board (the “Board”) for written comments 
on its proposed registration system for public accounting firms (the “Proposal”).  The Board 
issued the Proposal in response to Section 102(a) of the Sarbanes-Oxley Act of 2002 (the “Act”), 
which states that public accounting firms must register with the Board within 180 days of the 
date on which the Securities and Exchange Commission (the “Commission”) determines that the 
Board is capable of fulfilling its responsibilities under the Act. 

 The comments expressed in this letter represent the views of the Committee only and 
have not been approved by the American Bar Association’s House of Delegates or Board of 
Governors and therefore do not represent the official position of the Association.  In addition, 
this letter does not represent the official position of the ABA Section of Business Law, nor does 
it necessarily reflect the views of all members of the Committee.  

 Various members of our Committees represent public accounting firms, and some 
members represented clients in connection with the legislative activity that led to the Act.  In 
preparing this comment letter, we have directed our comments to issues on which we have 
professional expertise.  
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I.  General Comments 

 Section 102(b) of the Act establishes a series of specific requirements for the contents of 
registration forms that public accounting firms will be required to file with the Board.  Within 
this framework, however, the Board has considerable discretion to specify the level of detail 
required in registration forms filed by public accounting firms.   

 The Committee supports the establishment of a registration system and believes that the 
Board’s registration system should be designed to ensure that accounting firms - whether within 
or outside the United States - that audit SEC-registered issuers are both equipped to provide aud it 
services and subject to effective Board oversight.  At the same time, the Committee urges the 
Board to minimize the burdens imposed on accounting firms under the registration process and 
to recognize that accounting firms located outside the United States may face unique challenges 
in complying the Board’s proposals.   

 We set forth below our comments with respect to specific aspects of the Board’s 
proposed registration system.   

II.  Specific Observations  

 A. Standard for Approving Registration 

  The Board’s proposed registration system consists of nine rules and a new 
Form 1.  Under proposed Rule 2105(a), the Board will determine whether approval of an 
application for registration is consistent with the Board’s responsibilities under the Act to 
“protect the interests of investors and to further the public interest in the preparation of 
informative, accurate, and independent audit reports for companies the securities of which are 
sold to, and held by and for, public investors.” 

 While the Committee believes that this is an appropriate standard, it is also quite open-
ended.  Insofar as the consequences to an SEC registrant would be quite significant if the Board 
were to decline to register its accounting firm, or another firm that had played a “significant role” 
in its annual audit, we urge the Board to provide additional guidance as to the types of factors 
that might lead the Board to exercise its discretion and decline to approve a registration 
application. 

 B. Withdrawal of Applications 

  Although proposed Rule 2105 establishes a timetable pursuant to which the Board 
would act on a registration application, it does not set forth procedures for an applicant to 
withdraw a pending registration application.  There are circumstances, however, in which a 
public accounting firm might desire to withdraw or defer its application to register with the 
Board.  For example, subsequent to the filing of an application with the Board, but prior to the 
Board’s acting on the application, a firm might cease to audit or play a significant role in the 
audit of any SEC registrants.  Another example of a situation where a firm might seek to 
withdraw its registration application might occur if the Board were to advise the applicant that it 
was not prepared to extend confidential treatment to portions of the firm’s application pursuant 
to proposed Rule 2300. 
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 While the Committee believes that the proposed rules would allow the Board to permit a 
public accounting firm to withdraw a pending registration application, we recommend that the 
rules expressly establish a procedure for a firm to notify the Board that it is withdrawing a 
pending application prior to Board action on the application.   

 C. Fee Disclosures 

  Parts II and III of Form 1 require applicants to provide a considerable amount of 
fee-related information to the Board, both with respect to each SEC-registered audit client (an 
“Issuer”) and generally. 

 The proposed fee disclosures relating to specific Issuers are set forth in proposed Part II 
of Form 1.  This section of the Form would require the disclosure of fees received by a public 
accounting firm from each Issuer during both the preceding and current calendar year for audit 
services, other accounting services, tax services and all other non-audit services.  Each of the 
terms “audit services,” “other accounting services” and “tax services” is defined in the Board’s 
proposed rules.  These definitions are similar to, but vary in important respects from, the fee 
disclosure categories contained in the Commission’s recently amended auditor independence 
rules, which govern the disclosures required in proxy statements or annual reports filed by 
Issuers with the Commission. 1   

 In particular, the Board stated that its proposed definition of “audit services” is intended 
to capture “the same category of services for which fees were required to be disclosed as ‘audit 
fees’ pursuant to the Commission’s 2000 proxy disclosure rules” (emphasis added).  The Board 
proposes to define “other accounting services,” in turn, to capture “two categories of services:  
1) services the fees for which are to be disclosed as ‘audit fees’ under the Commission’s revised 
rules, but that were not previously disclosed as ‘audit fees,’ and 2) services the fees for which are 
to be disclosed as ‘audit-related fees’ under the Commission’s revised rules.”  As a result, the 
Board’s proposed definitions of fees for “audit services” and “other accounting services” would 
differ from the Commission’s definitions of “audit fees” and “audit related fees,” as amended 
earlier this year. 

 It is unclear whether these differences were intentional or inadvertent.  For example, the 
Board’s release states that “the Board has, to the extent possible, used concepts from the fee 
disclosures required of issuers by the Commission as part of its recent revisions to its auditor 
independence rules.”  This language suggests that the Board intended to model its fee disclosure 
categories after those contained in the Commission’s revised rules.  As noted, however, the 
actual fee disclosure categories proposed by the Board differ in various respects from the 
Commission’s revised definitions.   
 
 Absent clarification, registered public accounting firms would have to track fees for 
services rendered to Issuers separately for purposes of (1) registration with (and, presumably, 
periodic reporting to) the Board and (2) providing information to Issuers for inclusion in their 

                                                 
1  Strengthening the Commission’s Requirements Regarding Auditor Independence, Exchange Act Release 

No. 34-47265 (Jan. 28, 2003) (to be codified at 17 C.F.R. pts. 210, 240, 249, 275). 
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proxy statements filed with the Commission.  In our view, such separate categories are not 
required under the Act and would impose an unnecessary burden on public accounting firms.  
Accordingly, we recommend that the Board revise its proposed fee disclosure categories to 
parallel those set forth in the Commission’s revised independence rules. 
 
 In addition, Part III of proposed Form 1 would require accounting firms seeking to 
register with the Board to state their total revenues, whether or not derived from services 
rendered to Issuers, in the most recently completed fiscal year for audit services, other 
accounting services, tax services and all other non-audit services.  As noted above, the Board’s 
definitions of the various service categories differ from the definitions set forth in the SEC’s 
current independence requirements.  Moreover, some firms may be unable or find it quite 
burdensome to furnish such information to the Board for prior fiscal periods, particularly with 
respect to services rendered to clients that are not Issuers.  Accordingly, while the Board might 
require firms that can readily assemble such data to include it in their registration applications 
(subject, of course, to Board procedures for requesting confidential treatment of proprietary 
information), we believe that the Board should also allow firms to report such data using 
alternative revenue categories, so long as they provide an explanation of the differences between 
the revenue categories that they are using and the Board’s categories in their applications.   
  
 D. Issues Affecting Foreign Accounting Firms 
 
  Firms located outside the United States, however, may face unique challenges in 
complying the Board’s registration requirements, particularly where they conflict with 
obligations or restrictions imposed on the firms under the laws of foreign jurisdictions.  The 
Board’s release indicates that the Board is sensitive to such considerations, and we support the 
Board’s decision to convene a roundtable meeting on March 31, 2003 to obtain additional 
information regarding the impact of Board registration and oversight on foreign public 
accounting firms.  We urge the Board to give careful consideration to comments received during 
the roundtable session and have identified below some of the issues that we believe merit 
additional consideration. 
 
 Registration of Foreign Accounting Firms that Do Not Issue or Prepare Audit Reports on 
Issuers.  The Board proposes to exercise its discretion under the Act to require the registration 
not only of foreign accounting firms that issue or prepare audit reports on Issuers, but also those 
non-U.S. firms that play a “substantial role” in the preparation or furnishing of such reports with 
respect to Issuers.  Proposed Board Rule 1001(n) would establish two quantitative tests for 
determining whether a firm had played a “substantial role” in the preparation or furnishing of an 
audit report. 
  
 While foreign accountants that participate in the audit of U.S. public companies may 
already be subject to various U.S. requirements, the Board has proposed, for the first time, that 
foreign accounting firms register with a single U.S. regulator, as condition to preparing, issuing 
or playing a substantial role in the preparation or issuance of audit reports on Issuers.  As a 
practical matter, we believe that the Board should consider deferring any requirement for foreign 
accounting firms that do not themselves issue or prepare audit reports for Issuers to register with 
the Board, until it has gained experience administering the Act’s registration, periodic reporting 
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and oversight requirements with respect to those foreign accounting firms that must register 
under the Act.  Deferring the registration of such other firms at the present time would allow the 
Board to “fine tune” its requirements before extending them to a broader universe of foreign 
accounting firms, but would not prevent the Board from requiring such firms to register, or 
comply with other Board requirements, at a later date.  Moreover, it would allow the Board to 
focus its resources at this early stage of its operations on those accounting firms that play a more 
significant role in the audits of Issuers.   
 
 Listings of Disciplinary Proceedings.  Part V of Form 1 would require public accounting 
firms to disclose information relating to prior or pending criminal, civil governmental, private 
civil or administrative and disciplinary actions against the firms or their “associated persons” that 
involve conduct in connection with an audit report.  While the primary focus on only audit-
related proceedings is consistent with Section 102(b)(2)(F) of the Act, compliance with the 
Board’s proposed requirements may pose special challenges for foreign public accounting firms. 
 
 For example, in some jurisdictions, a prior or pending administrative or disciplinary 
proceedings against an accounting firm or one of its employees may be considered confidential 
or non-public.  In such situations, a required disclosure of the proceeding in a Board registration 
statement may contravene foreign law.  We urge the Board to gather additional information 
regarding the likelihood of such conflicts before finalizing its registration requirements.  
 
 In other situations, the proposed disclosures would be difficult for foreign accounting 
firms subject to registration to interpret.  In particular, proposed Item 5.5(a)(3) of Form 1 would 
require an applicant to disclose whether it, or any of its proprietors, partners, principals, 
shareholders or officers, had been a party to a case or proceeding, not otherwise disclosed 
pursuant to the Board’s requirements, in which such person: 
 

was, in the previous ten years, convicted of any felony or 
misdemeanor, or of a substantially equivalent crime however 
denominated under the laws of a non-U.S. jurisdiction, arising out 
of such person’s conduct as an accountant or that * * * involves 
the violation of section 152, 1241, 1342, 1343, 1348, 1349, 1512, 
1513, 1519, 1520 or chapter 25 or 47 of title 18 of the United 
States Code or a violation of a substantially equivalent non-U.S. 
statute. 
 

To comply with this complex requirement, a foreign firm, at a minimum, would need to 
(1) familiarize itself with a host of U.S. statutory requirements, (2) attempt to identify all foreign 
laws that were “substantially equivalent” to the U.S. requirements, (3) determine whether either 
the firm or any of its “associated persons” had violated any of the forego ing laws over the past 
10 years and (4) evaluate whether the disclosure of any such proceedings would implicate any 
privacy or confidentiality laws under the laws of non-U.S. jurisdictions.  In our view, this would 
likely impose a significant burden on foreign accounting firms.  Accordingly, we recommend 
that the Board provide a clearer explanation as to the types of non-U.S. legal proceedings that it 
believes should be disclosed in a foreign accounting firm’s registration statement pursuant to 
Item 5.5.   
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 Consents of Associated Persons.  The Board has proposed in Part VIII of Form 1 that 
public accounting firms registering with the Board must both consent to cooperate in and comply 
with any request for testimony or the production of documents made by the Board pursuant to its 
statutory authority and responsibilities under the Act and agree to secure and enforce similar 
consents from each of its “associated persons” as a condition of his or her employment or other 
association with the firm.   
 
 This requirement is generally consistent with Section 102(b)(3) of the Act.  We would 
urge the Board, however, to recognize that laws in some countries may limit the ability of 
accounting firms to obtain or enforce consents of their employees to cooperate with a request 
from a regulator in another country for testimony or documents.  In particular, a requirement that 
an accounting firm condition an employee’s initial or continued employment on his or her 
willingness to provide information to the Board may violate labor or employment laws in some 
jurisdictions.   
 

* * * 

 We appreciate the Board’s consideration of the Committee’s comments.  Members of the 
Committee would be pleased to meet with representatives of the Board to discuss our comments.  

  Respectfully submitted,  

 

  Thomas L. Riesenberg, Chair  
  Committee on Law & Accounting  

 
Drafting Committee:  
Anthony Costantini 
David B. Hardison  
Richard H. Rowe  
Thomas L. Riesenberg  
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March 31, 2003 
 
Office of the Secretary 
Public Company Accounting Oversight Board 
1666 K Street, N.W. 
Washington, DC 20006-2803 
 
Re: PCAOB Rulemaking Docket Matter No. 001 
 
Members and Staff of the Public Company Accounting Oversight Board: 
 
The SEC Practice Section (“SECPS” or the “Section”) of the American Institute of Certified Public 
Accountants (“AICPA”) respectfully submits the following written comments on the Public Company 
Accounting Oversight Board’s (“PCAOB” or the “Board”) proposed rules rega rding the registration 
system for public accounting firms.  The AICPA is the largest professional association of certified 
public accountants in the United States, with more than 350,000 members in business, industry, public 
practice, government and education.  The AICPA bylaws require, among other things, that all members 
that engage in the practice of public accounting with a firm auditing one or more SEC clients as 
defined by AICPA Council are required to be members of the SECPS. For more than twenty years, the 
Section has imposed various membership requirements to help assure that SEC registrants are audited 
by member firms with effective quality control systems.  There are approximately 1,100 firms that are 
members of the SECPS, which consists of approximately 750 firms that audit registrants that file 
financial statements with the U.S. Securities and Exchange Commission (the “Commission”) and 
approximately 350 firms that have joined voluntarily.   All of the Section’s member firms are U.S. 
domiciled accounting firms.  Neither the AICPA nor the SECPS has the jurisdictional authority to 
require firms domiciled outside the U.S. to join as members. 
 
With the enactment of the Sarbanes-Oxley Act of 2002 (the “Act”), SECPS member firms that audit 
issuers will be required to register with and follow the rules of the Board.  The SECPS seeks to assist 
its member firms in fulfilling its responsibilities required under the Act.    To that extent, the SECPS 
appreciates the opportunity to comment on the proposed rules of the Board’s registration system.   
However, the SECPS considers it unfortunate that the timing and brevity of the comment period may 
not allow sufficient time for many of the Section’s member firms to adequately comment on the 
proposed rules.  The majority of the Section’s member firms have been concurrently involved in 
reviewing their SEC clients’ Forms 10-K, many of which have the same deadline as the Board’s 
comment period on its proposed rules. 
 
Overall, the SECPS supports the proposed rule regarding the PCAOB’s registration system.  However, 
we believe that the rule could be clarified and improved in several respects and offer general comments 
as well as more specific comments pertaining to the proposed rules of the Board and the proposed 
application form.  Our comments are as follows: 
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GENERAL COMMENTS 
 
Need for Flexibility in Initial Registration 
Complying with the proposed reporting requirements will be challenging for member firms of 
the Section.  Registering with the Board is a new undertaking fo r public accounting firms, few 
of which, if any, have previously sought to compile much of the information that would be 
required under the proposal.    We believe it is consistent with the public interest and the Act 
for the Board to facilitate registration by adopting a system that is initially as flexible as 
possible, and transitions over time to more definitive requirements.  During this transition 
period, applicants would be able to develop processes and procedures necessary to complete 
information in a more consistent format.  Flexibility during the transition period is extremely 
important in light of the tight deadlines applicants will have to prepare their registration 
forms.   Failure for firms to meet such tight and difficult deadlines would have catastrophic 
effects on firms and their public company clients.  
 
Need to Consider Confidentiality and Privacy Issues 
The Board’s proposed rules would require applicants to provide the social security numbers of 
their accountants, as well as information about legal proceedings involving certain personnel.  
Applicants would also be required to disclose information about their clients and the fees 
billed for services provided to those clients.  The Board should address these issues by stating 
clearly its view of its authority to require such disclosures or by otherwise tempering such 
requirements by only demanding such information “to the extent permitted by law.”  With 
respect to social security numbers, we suggest the Board require applicants use the 
accountant’s CPA license number or some other numerical identifier in order to protect the 
individual’s privacy.     
 
Need to Establish Due Process Procedures 
The Board’s proposed rules, in certain areas, do not provide for due process procedures 
whereby a firm can challenge a ruling by the Board to not deny an application or to deny 
confidential treatment.  We believe that the Board should establish formal, fair procedures for 
applicants to seek and obtain review of a disapproval decision. 
 
 

SPECIFIC COMMENTS PERTAINING TO THE PROPOSED RULES OF THE BOARD 
 
Rule 1001 - Definitions of Terms 
 
§ Accountant – For purposes of firm registration with the PCAOB, the definition of 

accountant appears overly broad.  For example, it includes any accountant who possesses 
either an undergraduate or higher degree in accounting, regardless of whether such person 
provides audit or other professional services to an issuer audit client.  We believe the 
definition should be limited to certified public accountants who have the authority to sign 
a firm’s name to an audit opinion.  This would limit the definition of “accountant” to audit 
partners, and prevent firms from having to supply information about hundreds or even 
thousands of individuals who, although licensed or certified, are not empowered to bind 
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the firm by signing an audit opinion.  Additionally, it would prevent firms from having to 
continually update such listing because of frequent staff turnover.  We understand the 
need to obtain information about accountants through the Board’s inspection and 
discipline activities, and believe that registered firms should provide that information to 
the Board as needed, but consider the costs to outweigh the benefits in requiring this 
information in a firm’s registration form. 

 
If the Board retains the definition of “accountant” as currently drafted, the SECPS 
recommends that the Board clarify what is meant by “participate” in an audit in Rule 
1001(a)(3)(ii).  The language is vague and the Board should provide clear guidance to 
accounting firms.   

 
§ Associated Entity - In the Section-by-Section Analysis, the PCAOB indicates that the 

definition of associated entity is meant to give the same meaning as in the Commission’s 
auditor independence rules.  However, the term “associated entity” is not defined in either 
Regulation S-X or the Commission’s independence rules.  The Board should define the 
term without reference to the Commission’s rules.  The SECPS recommends that the term 
be defined as an entity domiciled inside or outside of the United States and its territories 
that is a member of or similarly connected with an international firm or association of 
firms with which the applicant holds itself out as being associated.  

 
§ Audit Report – The definition of “audit report”, as drafted, broadly includes any 

“document or other record” that is “prepared following an audit…in which a public 
accounting firm…sets forth the opinion of that firm regarding a financial statement, report 
or other document.”  We believe that this definition will be confusing to applicants and 
should be refined to encompass only those audit reports that express an opinion on an 
issuer’s financial statements, and are then made public.   
 

§ Persons Associated with a Public Accounting Firm – The term “persons associated with a 
public accounting firm” is overly broad, and we recommend that the PCAOB narrow and 
clarify the definition, as the SEC has done in analogous circumstances.  The proposed 
definition covers any individual who is a proprietor, partner, shareholder, principal, 
accountant or professional employee of an accounting firm, as well as any independent 
contractor or entity that, in connection with the preparation or issuance of an audit report, 
shares in the firm’s profits, receives compensation from the firm, or participates as an 
agent or otherwise on the firm’s behalf in any activity.  The Section-by-Section analysis 
states however that “an employment or an independent contractor relationship with a 
public accounting firm is not required for a person to be covered by the definition.”  The 
definition of “persons associated with a public accounting firm” would be particularly 
burdensome for accounting firms in the context of Part V of proposed Form 1, which 
requires applicants to provide information about associated persons that are defendants or 
respondents in criminal actions, governmental and private civil actions, and administrative 
and disciplinary actions, involving conduct in connection with an audit report.  It would 
also be onerous in the context of Part VIII of proposed Form 1, which would require 
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applicants to obtain, within 45 days of submitting an application for registration to the 
Board, signed consents from all of the applicant’s associated persons.   

 
We believe that the definition of “persons associated with a pub lic accounting firm” 
should be narrowed and clarified.  Accordingly, we urge the Board to specify that the term 
“persons associated with a public accounting firm” extend only to individual proprietors, 
shareholders, principals, accountants, professional employees, and independent 
contractors and entities, whose work for the accounting firm has some meaningful 
relationship to auditing, accounting and reporting issues that affect issuer financial 
statement preparation.  With respect to independent contractors and entities, we suggest 
that a materiality standard be incorporated into the definition.  Such a standard could be 
based on the relative contribution of the contractor to the overall audit effort in terms of 
hours or fees.  In addition, we urge the Board to exercise its exemptive authority under 
Section 2(a)(9) of the Act to exempt persons that are “engaged only in ministerial tasks.”   

 
§ Plays a Substantial Role in the Preparation or Furnishing of an Audit Report – The term 

should be clarified to establish that the phrase does not include non-audit services, 
including internal audit services, provided to non-audit clients.  This could be achieved by 
limiting the “services” that are considered in calculating whether a firm has performed 
“material services” that an issuer’s principal accountant “uses or relies on in issuing all or 
part of its audit report with respect to any issuer” to audit services only.  In the absence of 
such clarification, any number of firms that have no relationship to the accounting 
profession could be subject to the Board’s registration requirements.  The “plays a 
substantial role” definition is also implicated by the Item 2.4 fee disclosure requirements. 

 
In addition, because of the provisions of the proposed rules, there appears to be an 
unintended consequence that would result in requiring firms to register with the Board that 
would otherwise have no intent or need to do so.  For instance, firms that perform 
procedures such as routine observations of inventory test counts might be required to 
register with the Board because the inventory test counts were performed for a subsidiary 
or component of an issuer the assets or revenues of which constitute 20% or more of the 
consolidated assets or revenues of such issuer.  We encourage the Board to revisit this 
area so that such firms would not be required to register with the PCAOB. 

 
It is also unclear whether firms would have to register when they are performing work for 
a primary auditor and individually the firms do not meet the 20% materiality threshold in 
terms of engagement hours or fees, but exceed the threshold in the aggregate.  The Section 
recommends that the materiality test should only be applied on a firm-by-firm basis.   

 

File No. PCAOB-2003-03 Page 182



 5 

Rule 2100 – Registration Requirements for Public Account ing Firms 
The proposed rule imposes the requirement of registering with the Board on each public 
accounting firm that “prepares or issues any audit report with respect to any issuer” or “plays 
a substantial role” in the preparation or furnishing of such a report.  This could be read to 
require registration of firms that have issued audit reports for issuers covering prior periods, 
but that do not currently have, and do not expect to have, an engagement with an issuer to 
prepare or issue, or play a substantial role in the preparation or issuance of, an audit report.  
We recommend that Rule 2100 be clarified, or an exemption created, to establish that the 
issuance of an audit report prior to October 24, 2003 (the expected deadline for registering 
with the Board) does not trigger the registration provisions.   
 
In addition, it is unclear whether a firm that issued an audit report that is included in an initial 
public offering would be required to register with the Board, even though the firm is not 
serving as primary auditor-of-record and does not currently have, and does not expect to have, 
an engagement with an issuer.  We recommend that an exemption be created so that such 
firms would not be required to register with and be subject to the rules of the Board.   
 
Rule 2101 – Application for Registration 
The rule, as proposed, requires applicants to file their applications and exhibits thereto 
electronically with the Board through the Board’s web-based registration system.  Although 
firms will not be registered by the Board until the application has been accepted, it is unclear 
whether firms’ applications will be publicly available from the time the application is 
submitted.  The Section recommends that the application, excluding confidential information, 
only become public when a firm is officially registered with the Board.   
 
Additionally, the Board should consider how functional the registration system will be and 
how much technological understanding applicants must possess to complete their submissions 
effectively.  As firms proceed through the application process, technical questions will 
undoubtedly arise.  The Board should consider instituting a dedicated help- line to respond to 
technology-based questions. 
 
Rule 2103 – Registration Fee 
The proposed rule provides that each applicant must pay a registration fee and that the Board 
will announce the registration fee from time to time.  While the Board has not yet established 
the registration fee amount, the Board has indicated that an applicant’s fee amount will be 
determined by a formula and that registration fees with vary with the size of the applicant.  
The Section agrees with the concept of such a formula, because the Section assesses its dues 
based on the number of CPAs in a firm as well as the number of the SEC clients a firm serves 
as primary auditor.   If the Board uses a formula similar to SEC client or issuer data, the 
Board should be careful about not double-counting the number of issuers as more than one 
firm may be involved in an audit of an issuer.  We believe that it is critical that the process for 
determining registration fees be as equitable as possible.  To facilitate this result, we believe 
that the Board should publish its suggested approach and afford a reasonable time for public 
comment on tha t approach. 
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 Rule 2105 – Action on Applications for Registration 
The proposed rule provides that the Board will take action on a registration within 45 days of 
its receipt.  At that time, the Board will approve the application, request more information 
from the applicant, or disapprove of the application by written notice to the applicant.  The 
Board’s proposal does not, however, contemplate due process procedures through which a 
rejected applicant can seek review of the Board’s determination or otherwise seek the Board’s 
reconsideration.  We believe that the Board should establish formal, fair procedures for 
applicants to seek and obtain review of a disapproval decision. 
 
Rule 2300 – Public Availability of Applications and Reports 
The proposed rule provides for the nondisclosure of certain confidential information.  We 
agree with the Board’s intent to treat certain information confidential and believe the 
availability of such treatment is essential to the registration process.  However, the proposal 
does not appear to provide the applicant with due process procedures in the event that the 
Board determines that certain information will not be treated confidentially.    We believe that 
the Board should establish formal, fair procedures for applicants to seek and obtain review of 
a disapproval decision. 
 
In addition, for the information that the Board has granted confidential treatment, the Board 
has stated it will provide that information to the Commission or to comply with a subpoena 
validly issued by a court or other body of competent jurisdiction.  The Section clearly 
understands and supports the close relationship between the Board and the Commission; 
however, we are concerned that without more protection there will be an increased likelihood 
that the information will lose its confidential character.   Further, once the information is 
provided to the Commission, the information might be deemed subject to disclosure under the 
Freedom of Information Act (“FOIA”).  The Section recommends that to help ensure 
confidentiality for the party with the ultimate interest in maintaining such confidentiality,  the 
Board expressly state in its final rule its intention to provide the Commission with any 
necessary information about the person on whose behalf it is seeking confidential treatment 
and that it will, in any event, notify the relevant applicant of any FOIA request for access to 
an applicant’s information. 
 
In addition to information provided to the Commission, the Section is concerned with the 
Board’s intent to provide confidential information in response to a subpoena.  The Section is 
concerned that the Board will become a third-party witness in multitudes of civil litigation, 
and that firms’ confidential information will quickly become public.  Accordingly, the Section 
recommends that the Board only respond to subpoena requests in criminal matters.       
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SPECIFIC COMMENTS PERTAINING TO THE APPLICATION FORM 
 
Part 1 – Identify of the Applicant 
 
§ Item 1.1 – Name and Identification Number of Applicant – This requirement could be 

construed to require each applicant to scrutinize all of its acquisitions within the past five 
years and identify each of the names under which its “predecessors” conducted audits.  
We recommend that the Board define the term “predecessor” because it is unclear whether 
the term includes every entity from which an applicant has acquired assets (including 
personnel), or those from which the applicant has assumed liabilities.   We recommend 
that the Board define the term to apply only to acquired firms (or firm name changes), and 
to exclude entities as to which the applicant has acquired no liability. 

 
§ Item 1.8 – Required Licenses and Certification – The Board’s proposed rules require the 

“applicant and all individual accountants associated with the applicant who participate in 
or contribute to the preparation of audit reports have all licenses and certifications 
required by governmental and professional organizations.”    This proposed rule requires 
clarification in the following areas: 

- It is unclear whether the question will require a “yes/no” answer or whether the 
Board is requiring the applicant to supply a detailed listing of license and 
certification information.   If requiring a “yes/no” answer, one infraction out of 
10,000 employees could trigger a “no” answer for the entire firm.  Again, we 
suggest that the definition of “accountant” for registration purposes be only 
applicable to those that have the authority to sign a firm’s name.   

- It is unclear whether the question seeks information on all licenses, even if 
they are not required.  For instance, some individual accountants may have 
CPA licenses in several states, although it is not required.  It is not clear if a 
registering firm should provide information only on the required license or for 
all licenses held. 

- It does not recognize that some accountants will not have licenses yet.  In 
many U.S. states, an accountant may not apply for a license until he or she has 
a certain level of accounting experience (such as a 2-year experience 
requirement).  These individuals would be appropriately labeled as 
“accountants” although they would not maintain a CPA certification.  

 
In order to avoid confusion, we suggest that the Board eliminate this entire section and 
focus on certifications and licenses of the applicant (as requested in Item 1.7). 

 
Part II – Listing of Applicant’s Public Company Audit Clients and Related Fees 
In the Section-by-Section Analysis to the proposing release, the Board states that it has, “to 
the extent possible,” used concepts from the fee disclosures required of issuers under the 
revised proxy disclosure rules recently adopted by the Commission.  The fee disclosures 
proposed by the Board, however, differ significantly from those required under the 
Commission’s new rules.  The Section has long-recognized the difficulty of its member firms 
to provide extensive fee information.  We believe the Board should reconsider the need for 
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applicants to provide extensive fee information as currently outlined in Part II of proposed 
Form 1.  Issuers are already required to disclose substantially similar information about fees 
paid to their outside auditors under the Commission’s proxy rules, and this information is 
publicly available through the Commission’s EDGAR system. 
 
To the extent the Board determines that it is appropriate to require the enhanced level of 
disclosure reflected in its proposal, we believe the Board’s proposed rules should be 
harmonized with the fee disclosures required under the Commission’s revised proxy 
disclosure.  Further, the Board should recognize that categorizing fees for both the current and 
prior year would pose challenges to the firms as they would be required to recast fee 
information using different sets of rules.  It is also unclear what is meant by current and prior 
years.  We assume this is based on the date of the audit report itself and not on the date of the 
financial statements covered by that report.  Thus, if a firm registers during calendar year 
2003, the “preceding calendar year” would be 2002 and thus an audit report issued in early 
2002 for December 31, 2001 year-end financial statements would be listed.     
 
The fee related questions also call for registering firms to provide information as to issuers for 
which audit reports are prepared or issued during the specified calendar year.  If a firm 
registering has merged with another firm, acquired another firm, or divested a segment of its 
firm, during or subsequent to the period covered, it is unclear how the acquiring firm should 
report audit report fee information by its predecessor, acquired or divested firms. 
 
The fee information sections call for registering firms to provide the SIC code of the issuer as 
the issuer has “most recently disclosed” in its filings with the Commission.  We suggest 
allowing the registering firms to provide the SIC code from the filing that contains the audit 
report being covered.  Some registrants change their businesses over time, are acquired by 
other entities, divest of operations, and so on, any of which may change the SIC code for the 
issuer.   
 
For the reasons enumerated above, the Board should also allow applicants sufficient time to 
prepare the fee information.  We believe that this will most certainly necessitate time beyond 
the anticipated application submission deadline of early September 2003.  As previously 
mentioned, the Section has long-recognized the difficulties encountered by firms in obtaining 
fee information as it often requires enormous resources.    Accordingly, we suggest the Board 
consider some type of transitional provision to enable this information be provided at a later 
date.  
 
Additionally, proposed Item 2.4 sets forth a requirement that applicants provide information 
regarding issuers for which an applicant played or expects to play a substantial role in the 
preparation or furnishing of an audit report during the preceding or current calendar year.  
This goes beyond the requirements of the Act and we believe that the Board should carefully 
consider whether the costs of requiring applicants to compile and provide this information are 
justified by the resulting benefits.  Of particular concern is the requirement for the applicant to 
provide a “brief description of the applicant’s role with respect to the audit report.”  We 
believe there are legal exposures for firms in answering this question, which are not 
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necessary.  We believe it is sufficient for firms to solely indicate those issuers for which they 
played a substantial role in the audit. 
 
In addition, throughout Part II, the Board requests the date of the audit report as relevant 
information.  We suggest that the Board request the date of the issuer’s fiscal year-end, as it is 
a more relevant date.  It also eliminates confusion in including the audit report date when an 
audit report has been dual-dated.   
 
Part III – Applicant Financial Information 
The proposal requires disclosure of financial information that goes beyond what is mandated 
by the Act, and the Section does not consider it appropriate or relevant to extend the 
requirements in this area.   Further, the Section does not consider it necessary to impose on 
firms the substantial additional burden of compiling and reporting information with respect to 
non- issuers.   
 
If, however, the Board determines that it is appropriate to obtain information about non-
issuers, and further determines that the Board has the authority to do so, we believe that the 
information should be limited to fees for audit services, and applicants should be permitted to 
provide percentage calculations showing the relative proportions of audit fees received from 
issuers and non-issuers. 
 
Other areas requiring clarification are as follows: 

- The section calls for the registering firm to provide fee information as to “fees 
received.”  Information as to “fees received” appears to be cash collection, and 
will not match with proxy disclosures which are fees billed. 

- The section is not clear as to how firms should provide historical information 
with respect to mergers, acquisitions of another firm or divestures of a segment 
of a firm.  

 
Part IV – Statement of Applicant’s Quality Control Policies 
The Board’s proposal in this area would require a registering firm to furnish a “narrative, 
summary description, in a clear, concise and understandable format, of the quality control 
policies of the applicant for its accounting and auditing practices, including procedures used 
to monitor compliance with independence requirements.”  Without clarification surrounding 
the parameters of the information the Board is seeking, we anticipate applicants providing a 
range of information from little to none to voluminous statements.   
 
We suggest that this section should be revised to require disclosure as to whether the applicant 
follows the quality control standards of the AICPA or another professional body.  For non-
U.S. applicants who are foreign associated firms of the U.S. SECPS member firms, this could 
also include disclosure of the adoption of the quality control procedures under Appendix K of 
the Section’s membership requirements. 
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We also suggest that the Board ask the applicant to make reference to its most recent peer 
review report.  (Peer review reports of all SECPS member firms are publicly available on the 
AICPA’s website at http://www.aicpa.org).  
 
Part V – Listing of Certain Proceedings Involving the Applicant’s Audit Practice 
The Board’s proposal in this area seeks to expand upon the Act by requiring applicants to 
provide information about proceedings that are no longer pending and about proceedings not 
related to the firm’s audits of public companies.  We believe that the final rule should be more 
aligned with the Act, as the additional information is not necessary and it is burdensome to 
obtain.  We also have comments in the following areas: 

- The proposal sets forth different time periods ranging from the last twelve 
months to ten years for which applicants are required to report prior adverse 
proceedings.  We recommend that these periods be harmonized with each 
other, and limited to the last three years.  The Board likely determined that 
different time periods were appropriate because of its perception that some 
types of proceedings were more serious than others.  We understand that 
viewpoint, but believe that divergent disclosure rules will be confusing and 
will hamper applicants’ ability to collect accurate information from their 
partners and employees.   

- Applicants should not be required to provide information about proceedings 
unrelated to audit reports.  The breadth of the proposed reporting requirement 
would impose a substantial burden on the applicant to collect the necessary 
information and the resulting benefit would be minimal.   

- The proposal requires information about administrative and disciplinary 
actions in connection with audit reports.  The proposal makes reference to any 
professional association or body.  The AICPA has two Committees that 
perform investigations – the SECPS Quality Control Inquiry Committee and 
the AICPA Professional Ethic Executive Committee.  The majority of findings 
by these bodies are confidential, or certainly do not disclose the level of 
information that is proposed by the Board.  In the interest of protecting both 
individuals and firms, we recommend that disclosure only be required to the 
extent that such findings have already been made public. 

 
Finally, the Board’s proposal permits an applicant to describe the proceeding and 
the reasons that, in the applicant’s view, such proceeding should not be a basis for 
the denial of its application for registration.   The Board should specify the reasons 
why a firm would not be registered based on litigation.  Given the current litigious 
environment in the U.S., accounting firms are often named as defendants in class 
action and other lawsuits.  The premise of “innocent before proven guilty” should 
be recognized by the Board, and a firm should not be tainted because it has been 
served with litigation.   
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Part VI – Listing of Filings Disclosing Accounting Disagreements with Public Company 
Audit Clients 
The Board’s proposal would require an applicant to identify instances in which its audit 
clients have disclosed disagreements with the applicant and furnish specified information 
about those instances.  The Commission requires issuers to disclose such disagreements under 
Item 304(a) of Regulation S-K.  Because issuers already report this information pursuant to 
Commission rules, we believe the Board should reconsider whether it is necessary to require 
applicants to provide the level of detail as currently proposed.   
 
In addition, the Board should recognize that some registering firms may have reported 
disagreements with issuers where they nevertheless remain the auditor.  The proposal appears 
to require reporting only those disagreements where the registering firm is no longer the 
auditor, and to exclude other disagreements. 
 
Part VII – Roster of Associated Accountants 
The Board’s proposal would require U.S. firms to provide much more data than is required by 
the Act by demanding information regarding “all accountants associated” with the firm.  
Requiring U.S. firms to provide a list of all accountants associated with the firm – even those 
who do not participate in or contribute to the preparation of audit reports – does not seem to 
have any direct relationship to the Board’s tasks, and would be exceptionally burdensome for 
firms.  Instead of requiring the disclosure of all accountants, we believe that the best manner 
in which to streamline the proposed reporting obligations into a simpler form is to refine the 
definitions for “accountant” and “audit reports.”   Therefore, only audit partners, who have the 
ability to bind the firm and sign audit reports, should be listed on this form.    Finally, as 
previously stated, we recommend that the Board should not require firms to provide their 
accountants’ social security numbers.   
 
Part VIII – Consents of Applicant 
The proposal requires applicants to secure consents within 45 days of submitting the 
application for registration.   This time period may not allow enough time to reasonably 
obtain these consents.  A number of such individuals may currently be away on military 
service, may work only during certain months, may be on maternity leave or may be on 
extended vacation.  We suggest increasing the time limit and also allowing consents to be 
obtained when a person returns to active employment.   
 
If further information is also required by the Board before an application is accepted, it may 
happen that consents will become more than 45 days old and have to be renewed again.  We 
suggest that the Board extend the 45-day period to a 90-day period so that firms do not have 
to go on a paper chase trying to ensure consents are current. 
 

CONCLUSION 
 
We acknowledge the enormous effort put forth by the members and staff of the PCAOB to 
implement the provisions of the Act.  The effective registration of public accounting firms is 
critical to the Board’s mission to oversee the audits of public companies.  We appreciate the 
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opportunity to provide comments concerning the Board’s proposed system of registration.   
We are firmly committed to working with the PCAOB in accomplishing the timely and 
effective implementation of the Act, including that of the registration system, and would 
welcome the opportunity to meet with you to clarify any of our recommendations. 
. 
Sincerely, 
 

 
 
 
 
 

Robert J. Kueppers 
Chair 
SECPS Executive Committee 
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 Questions connected the provisions of Italian Data protect ion regulations with respect to the 
registration system proposed by PCAOB for public firms 

This memorandum discusses the main issues connected with Italian Data Protection regulations 
with respect to the registration system proposed by the Public Company Accounting Oversight 
Board (“the Board”) for public accounting firms wishing to prepare or issue audit reports on US 
public companies, or to play a substantial role in the preparation or issuance of such reports. 

According to this registration system, the public accounting firms must disclose personal and 
sensitive information regarding third parties. 

In Italy, all personal and sensitive data regarding third parties must be handled pursuant to Law 
no 675/96 (the “Law”), issued, in line with EU Directive 95/46, to ensure that the processing of 
personal data is carried out protecting the rights, fundamental freedoms and dignity of natural 
and juridical persons. 

With regard to application for registration, we would like to point out the following issues: 
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n as per Article 28 of the Law (1), personal and sensitive data regarding third parties can be 
transferred by the “Controller” (in this case the public accounting firms) to a foreign country 
only if it guarantees an adequate level of protection of the privacy of the parties involved. In 
the United States, unlike in Italy and the rest of the European Union, the protection of 
sensitive data regarding third parties is largely based on self-regulation. For the US, the 
European Commission therefore issued Decision 2000/ 520/EC, which establishes the criteria 
on which “adequate levels of protection” are based. According to the Decision, to reach this 
level, the data must be transferred to US entities that declare (even through self-certification) 
that they adhere to the Safe Harbor Privacy Principles, as well as to the FAQs, as published 
by the United States Department of Commerce on 21 July 2000. 

Therefore, in order to ensure that data transferred to the US are adequately protected, the 
public accounting firm must, as the Controller of such information, verify whether or not the 
Board is among those companies that meet such requirements or, in any case, if it possesses 
the appropriate means to guarantee that the data will be processed according to a protection 
level that is equal to that provided by Italian laws. Indeed, if damages are claimed by one or 
more of the data subjects (2), it is up to the public accounting firm to provide evidence that it 
acted with the utmost diligence and that it did everything in its power to avoid the offence.  

Appraisals of the adequacy of the level of protection provided by the destination country are 
subject to evaluation by the Italian supervisory authority (“Garante”) to which, pursuant to 
Article 28 of the Law, the public accounting firm must give notice in advance of its 
intentions to transfer personal and judicial information to the United States. Should the 
Garante deem for whatever reason that the intended method of data processing could 
compromise the adequacy of the level of data protection, it may prohibit the transfer. It 
follows that the public accounting firm cannot disclose any information to the Board until it 
obtains authorization from the Garante. In addition, in order to obtain authorization, the 
public accounting firm must supply the Garante with detailed information as to the type of 

                                                 
(1)  According to Article 28 of the Law, “The cross-border transfer of personal data undergoing processing, 

temporarily or not, in any form and by any means whatsoever, shall have to be notified in advance t o the Garante  
if the country of destination is not a Member State of the European Union. Said transfer may be carried out no 
earlier than fifteen days after the date of notification; the term shall be twenty days where the transfer concerns 
any of the data as per Articles 22 and 24. The transfer shall be prohibited where the laws of the country of 
destination or transit do not ensure an adequate level of protection of individuals. Account shall also be taken of 
the methods used for the data transfer and the proposed processing, of the purposes thereof, the nature of the data 
and the relevant security measures.” 

 

 
(2)  Persons or entities whose data are handled. 
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data it intends to transfer and the purposes for which the data will be handled. The public 
accounting firm must therefore be informed beforehand of how the Board will use such data. 
However, the Board reserves the right to decide whether or not to accept applicants’ requests 
for the confidential treatment of their data only after it has received such data (see PCAOB 
Release no 2003-1 Appendix 1-Proposed Rules Relating to Registration -  Page A1-ix, point 
c). Under Italian law, this is not possible since the Garante cannot grant authorization unless 
it is first informed of the use that will be made of the data once they are transferred abroad. 

n Information requirements and consent. In view of the above, and in compliance with 
Articles 11, 20 and 28 of the Law, personal data may be transferred from Italy to the 
United States only if the data subject has expressly given consent. Such consent must be 
specific and informed (ie, the data subject must be aware of the purposes for which the 
data is being transferred to the US entity) and, where the transfer concerns judicial or 
sensitive data, must be given in writing.  This obligation also applies to public accounting 
firms when they request the confidential treatment of information by the Board. 
Therefore, even in this case the data subject would have to be informed before the 
transfer of the purposes for which the Board intends to use such information. 
Consequently, the public accounting firm will not be able to disseminate the information 
until the Board has guaranteed that it will treat the data confidentially. Should the 
Controller fail to comply with this obligation, it could commit the crime described in 
Article 35 of the Law, namely the unlawful processing of personal data. Unless the 
offence is more serious, any person who, with a view to profiting himself or another, or 
with intent to cause harm to another, discloses personal data without having received 
prior consent from the data subject, is punishable by imprisonment for between three 
months and two years. Finally, we wish to point out that, from a practical point of view, 
though it is possible to inform and obtain the consent of parties with which the public 
accounting firm, at the moment of its registration application, has dealings (eg, current 
clients and employees), it is unlikely that this would be possible with regard to former 
employees or clients with whom relations are no longer maintained.  

n Relevant and not excessive use of personal data. In light of the above, even if all the 
conditions making the transfer of personal data regarding third parties by the public 
accounting firm to the US entity are legitimately met, the data must still be transferred in 
compliance with Article 9 (1) (d) of the Law. This provision states that personal data 
undergoing processing must be “ relevant, complete and not excessive in relation to the 
purposes for which they are collected or subsequently processed”. Thus, in the case in 
hand, it would be necessary to make sure that the data, requested by the Board from the 
applying public accounting firm, is legitimate and not excessive to the purposes for 
which the request was made (eg, requests regarding various judicial information on any 
data subject that is in any way linked to the public accounting firm). 
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To summarize: 

1) to transfer personal data to the US, the entity to which the data is sent must adhere to the 
Safe Harbour Privacy Principles or show that it provides a protection level that is equal 
to that provided by Italian laws; 

2) the public accounting firms can not communicate data to the Board without prior 
guarantee that such data shall be treated confidentially; 

3) to transfer “standard” personal data (eg, name, address), the data subject’s consent must 
be informed,  express and specific; 

4) in transferring judicial data (criminal records and current charges), the data subject’s 
consent must not only be informed, express and specific, but must also be in writing. 

We remain at your disposal for any further clarifications or information you may need. 

Yours faithfully 
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Introduction

This paper is provided in response to the 4 March 2003 invitation by the Public Company

Accounting Oversight Board for written comments on its proposals for the registration of foreign

public accounting firms and on the appropriate scope of the Board's oversight of such t'trms. It was
prepared by the Australian Treasury in consultation with the Australian Securities and Inveslrnents
Commission.

2. The paper is also aimed at assisting discussion of these issues at a public round-table meeting
to be hosted by the Board on 31 March 2003.

Australian institutional framework

3. Briefly, oversight of the audit profession in Australia is a co-regulatory responsibility of the

profession and the Government.

4. Government involvement in this area is a matter for the Treasury portfolio through:

• the Treasurer, the Hon Peter Costello, MP and the Parliamentary Secretary to the Treasurer,
Senator the Hon Ian Campbell;

• the Department of the Treasury -- responsible for advising the Government on relevant
policy;

• the securities regulator, the Australian Securities and Investments Commission (ASIC) --

responsible for enforcement of the financial reporting and audit provisions of the
Corporations Act 2001, including the registration and supervision of individnal company
auditors. There is currently no registration of audit ftrms in Australia. ASIC also refers

disciplinary matters relating to individual auditors to the Companies Auditors and Liquidators
Disciplinary Board;

• the Companies Auditors and Liquidators Disciplinary Board (CALDB) -- a body established
under the Australian Securities and Investments Commission Act 2001 to hear disciplinary

cases against individual auditors. The CALDB can caned or suspend an auditor's
registration, censure an auditor, or require him or her to undergo additional training, but, as an
administrative rather than a judicial body, cannot impose frees or custodial sentences.

5. The accounting profession, through the professional bodies (The Institute of Chartered
Accountants in Australia, CPA Australia, and the National Institute of Accountants), operates a

self-regulatory framework to maintain high professional standards for accountants.

• Features of this framework include high entry standards, requirements for continuing

professional education, and comprehensive professional rules and standards. Auditors in
Australia must follow professional ethical rules issued by the International Federation of

Accountants which are promulgated in Australia by the professional accounting bodies.

• The professional accounting bodies run quality assurance programs which review each
practice periodically to ensure that quality control policies and procedures are maintained.
Reviews include an examination of professional independence, client evaluation, professional

development, guidance and assistance, conduct and supervision, internal inspection and

review, assignment of personnel to engagements, and employment and promotion.
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• The professional accounting bodies also operate formal complaints and disciplinary
procedures in relation to the conduct of their members.

Recent policy developments

6. The Government recently undertook a wide-ranging review of corporate disclosure issues in

the light of developments overseas and domestically. On 18 September 2002, it released a policy
proposal paper, Corporate Disclosure. Strengthening the financial reporting framework, as part of
its ongoing program of corporate law economic reform.

7. The paper (copies of which have been provided to Board staff) includes proposals aimed at
sta'engtbening auditor independence -- for example, by tightening rules governing employment and
financial relationships between auditors and their clients, mandating audit committees for larger

listed companies, requiring better disclosure of audit and non-audit fees, requiring audit committees
to explain why certain non-audit services do not compromise independence, and requiring audit
partner rotation after 5 years.

8. The paper also proposes a strengthening of corporate disclosure through listing rules of the
Australian Stock Exchange and changes to AusWalia's continuous disclosure regime.

9. In addition, the paper proposes that an existing Government agency, the Financial Reporting
Council (FRC) -- which currently provides oversight of the accounting standard setting process in
Australia -- assume new responsibilities for:

* overseeing auditing standard setting arrangements, with the standard setter becoming a
Government agency rather than a body established and funded by the accounting profession;
auditing standards will also be given the force of law;

• monitoring and reporting on the nature and adequacy of the systems and processes used by
audit firms to deal with issues of auditor independence;

• monitoring and reporting on the response of companies in complying with andit-related
disclosure requirements;

• advising the Government and accounting profession on continuing steps to enhance auditor
independence;

• monitoring and assessing the adequacy of the disciplinary procedures of the accounting
bodies; and

• promoting and advising on the adequacy of the teaching of professional and business ethics
by the professional accounting bodies and tertiary institutions.

10. It is not envisaged that the FKC would have regulatory responsibilities. This would remain a
matter for ASIC as the securities regulator. However, the FRC would have a key role in
understanding and reporting to the Government (and the public) on audit firm processes and auditor

independence issues more generally. For that purpose, it would be given appropriate powers to
require reports and information from audit firms. The FRC would also work with the professional
accounting bodies to review and where necessary strengthen their quality assurance programs and
disciplinary procedures.
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11. The Government has considered submissions from stakeholders on these proposals and is
currently examining implementation issues. Exposure draft legislation is being developed for
release by June 2003, with legislation expected to be enacted by December 2003 with a likely
effective date in early 2004.

12. In summary, while changes to the Australian regime for the regulation and oversight of the

audit profession remain under consideration, the general approach set out in the policy proposals
paper represents the current thinking of the Australian Government.

13. This is a necessarily brief overview of Australian arrangements. We would be glad to provide
additional information if required.

14. The Treasury, FRC and ASIC look forward to establishing a constructive working
relationship with the PCAOB and would be willing, where relevant, to explore mechanisms such as
memoranda of understanding to help underpin operational aspects of this relationship.

PCAOB proposals for registration and oversight of foreign public accounting firms

15. Australia has a robust corporate governance framework and most audits are conducted
professionally and competently, with full regard to the interests of shareholders, the need for
independence, and professional ethical rules. The United States and Australia share the same
regulatory objectives in this area. Our regulatory, oversight and enforcement mechanisms will
inevitably differ. However, we see a common interest in avoiding regulatory overlap and
duplication wherever possible. ASIC is active in policing compliance with financial reporting and
auditor obligations under the Corporations Act.

16. Australia has around 34 companies which are SEC registrants. While they include some of
Australia's largest listed companies, their debt and equity raisings in the United States result in
comparatively minor exposure for US investors.

17. From a United States perspective, there may be advantages, particularly given scarce

regulatory resources, in reaching understandings with the relevant Australian authorities that would
allow "equivalent regime" recognition, enabling Australian firms which audit SEC registrants to be
exempted from Board rules. The FRC's annual reporting requirements for Australian audit In'ms
could be developed in consultation with the Board, with information-sharing between the FRC and
the Board covered by a memorandum of understanding.

18. Such an approach would also reduce compliance costs for Australian audit firms in meeting
the detailed registration and periodic reporting requirements expected to be imposed by the Board,
and undergoing triennial Board investigations. These costs would represent a larger compliance
burden in the context of the Australian capital market than in the United States, bearing in mind also
that an Australian audit finn may only audit 6 or 7 SEC regismmts.

19. We understand that Australian arms of the 'Big 4' audit firms would favour an approach
along these lines (although we also understand that the 'Big 4' are approaching these issues on a

global basis).

20. We note that, in light of the requirements of the Sarbanes-Oxley Act and existing US rules
applying to foreign audit ftrms that participate in audits of US public companies, the Board has
concluded that foreign audit fn'ms will be required to register with it. If this position is confLrmed,

exemption for Australian audit firms could relate to updating of registration information, periodic

reporting, and inspections.
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Questions

21. Answers to some of the questions posed in the Board's briefing paper of 4 March 2003 are

provided below.

The registration process

(1) Is it feasible for foreign public aceounting firms to register within 180 days ofthe date ofthe
Commission's determination that the Board is capable of operating? Should foreign public
accounting fu'ms be afforded some longer period (eg, an additional 90 days) within which to
resister?.

• Treasury and ASIC do not have a clear sense whether the 180 day period is feasible. This is
more a matter for Australian audit fu'ms, which we understand will be represented at the

31 March meeting. While we understand that information requirements for US finn and

foreign fLrm registration are equivalent, it is not clear whether they have the same starting
point -- ie, if US firms already have certain information readily accessible due to current US
regulatory requirements.

(2) Arc there any portions of Form 1 that are inapplicable, or that should be modified, in the case
of non-US applicants?

• None obvious from a policy or regulatory viewpoint. However, Australian audit firms may
have views on the feasibility of providing certain information, or on whether the information
sought will be meaningful in all cases.

(3) In addition to the information required by Form 1, is there any additional information that
should be sought from non-US applicants?

• Seeanswertoquestion(2).

(4) Do any oftheBoard'sregistrationrequirementsconflictwiththelawofanyjurisdictionin
which foreignpublicaccountingfirmsthatwillbe requiredtoregisterarelocated?

= While there have been concerns expressed in Australia about the extra-territorial reach of the

Sarbanes-Oxley Act and roles made under the Act, we are not aware of any conflict of law
issues in relation to the audit oversight provisions.

(5) In the ease of non-US firms that are required to register because they play a substantial role in
the preparation and furnishing of an audit report on a US issuer, is the Board's definition of
"substantial role" in Rule 1001(n) appropriate? In particular, should the 20 per cent tests for

determining whether a foreign firm's services are material to the audit, or whether the foreign
firm performs audit procedures with respect to a significant subsidiary, be changed? Would a
10 per cent threshold more realistically capture firms that materially participate in the
preparation or furnishing of an audit report?

• Audit fu'ms would be in a better position to comment on whether 20 per cent of total
engagement hours or fees is the appropriate threshold for 'material services" provided by one
audit ftrm to another. With respect to the size of subsidiaries and other component entities of
issuers, a decision on the materiality threshold would appear to depend mainly on Board and
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SEC assessments of appropriate regulatory effort to achieve desired investor protection
outcomes.

(6) Should the requirements to register be different for foreign public accounting firms that are
"associated entities" (as defined in the Board's rules) of US registered public accounting
firms than for firms that are not associated with US registered firms?

• We understand that the Australian arms of the Big 4 accounting fn-ms are independent

separate legal entities fi'om their US and international counterparts.

Board oversight of foreign registered public accounting firms

(1) Should registered foreign public accounting firms be subject to Board inspection? Could the
Board, in some cases, rely on home-country regulation in lieu of inspection of foreign public
accounting firms? If so, under what circumstances could this occur?.

• See discussion in paragraphs 15-20 above.

(2) Aside from Board inspection, are there other requi_anents of the Act from which foreign
public accounting f'u'ms should be exempted? If so, under what circumstances?

• See discussion in paragraphs 15-20 above.

(3) Are there requirements different from those the Act imposes on all registered public
accounting firms that the Board should apply to foreign public aeeountizag f'u'ms?

• See disenasion in paragraphs 15-20 above.

(4) Should the Board's oversight of foreign registered public accounting firms that are
"associated entities" (as defined in the Board's rules) of US registered public accounting firms
be different than its oversight of foreigu public accounting firms that are not associated
entities of US registered firms? Should the US registered firm have any responsibility for the

foreign registered fh-m's compliance with the Board's rules and standards?

* We understand that the Australian arms of the Big 4 accounting firms are independent

separate legal entities from their US and international counterparts.
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 MEMORANDUM 

Date 
31 March, 2003 

To 
Office of the Secretary 
Public Company Accounting Oversight Board 
1666 K Street, N.W. 
Washington, D.C. 20006-2803 

From 
Frans Samyn 
 

 
 
Dear Sirs, 
 
Board Rulemaking Docket Matter No. 001 
 
BDO is a global network of independent professional accounting firms in 100 countries worldwide.  
This letter is the response of BDO International B.V., on behalf of all our BDO Member Firms, to 
your request for comment regarding the matter detailed above. 
 
Introduction 
 
Let us first say that we share your concerns and support your efforts in helping to restore public 
confidence in financial reporting and in capital markets.  We recognise the particular importance of 
restoring confidence in the U.S. capital markets, given their size.  We therefore would like to work 
in a cooperative fashion with you and with other key national regulators that are striving towards 
the same goals .   
 
We thank you for the opportunity to comment on these proposed rules of your registration system.  
It is unfortunate that the timing and brevity of the comment period do not allow  us sufficient time 
to formulate additional and/or more constructive comments on the proposal.  Nevertheless, given 
the significant issues involved, we feel that it is important not to forego the opportunity to 
comment, based on our analysis to date.   
 
Whilst the focus of your ten questions outlined in Section B of the Release No. 2003-1 is directed 
at our non-U.S. Member Firms, many of the issues identified are equally relevant to our U.S. 
Member Firm and we comment on their behalf as well.  We address your questions in order of 
those involving the registration process, its timing and information sought, the definition and 
application of “substantial role”, the legal conflicts in foreign jurisdictions, and the role of the U.S. 
firms and international networks. 
 
The Registration Process, Its Timing and Information Sought and the Need for Flexibility 
 
Much of the information the Board proposes to require is not readily available and will necessitate 
significant time and expense to prepare.  We believe it is consistent with the public interest and the 
Sarbanes-Oxley Act (“the Act”) for the Board to facilitate registration by adopting a system that (1) 
is initially as flexible as possible and (2) over time transitions to more prescriptive requirements.  
During this transition period, applicants would be able to develop procedures necessary to compile 
information in a more consistent format.  Flexibility during the transition period is extremely 
important in light of the tight deadlines applicants will have to meet to prepare their initial 
registration forms and the catastrophic effect of a failure to meet that deadline.   
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We comment below on some of the specific information requested,  where clarity is required and 
how the Board might introduce flexibility into the registration process. 
 
Part I – Identity of the Applicant 
 
This section requests the names and addresses of all of the applicant’s associated entities.  We 
request clarification from the Board on whether each Member Firm would need to file details of its 
associated entities within their country of operation only, or whether this information needs to be 
global for all firms.  The latter would seem to be excessive and unnecessarily duplicative. 
 
Part II – Listing of Applicant’s Public Company Audit Clients and Related Fees 
 
This section requires applicants to provide information about those issuer clients for which they 
have prepared or issued any audit report.  We do not understand the reference to the word 
“prepared” and suggest that the rule would be clearer if it were removed. 
 
Part II requires an auditor to compile information based on reports issued (or prepared) during a 
calendar year.  As we understand it, the process for preparing this information would consist of (1) 
identifying the relevant issuers, (2) accumulating fee information from each issuer’s proxy 
statement (if the issuer is subject to the proxy rules), and (3) adjusting that fee information by 
determining and reclassifying certain “other” fees reported in the proxy statement disclosure that 
need to be reported as fees for “other accounting services” in the Form.   
 
The period covered and the categorisations are different from the approach firms have used in the 
past for accumulating and providing fee information in annual reports to the SEC Practice Section 
of the AICPA.  For SECPS purposes, a firm reports fees earned or billed during its fiscal year.  In 
addition, amounts that the proposed rules would require to be categorised as fees for other 
accounting services are categorised as audit services for SECPS reports.  
 
We assume the purpose of requiring fee information is to provide a “picture” of the firm and its 
public company practice.  We believe that the picture will not look materially different whether an 
applicant paints a picture of its practice (1) based on the calendar -year period in the proposed rule 
or the fiscal-year period reflected in the SECPS report or (2) by reflecting fees for other accounting 
services separately or including them in audit fees.  
 
The fee classifications will pose difficulties for many of our non-U.S. Member Firms, who will not 
have programmed their information systems to report fees by the broad categories of audit, 
accounting, tax and other services provided, as they have not needed to make such disclosures 
before.  These Firms would need to reconstruct much of this information on a client-by-client and 
office-by-office basis.  Furthermore, for those Firms who have recently gained clients by merging, 
the historical information may even be impossible to reconstruct. 
 
In the interest of expediting the registration process and avoiding unnecessary expense and the 
severe penalties on firms and their clients for failure to meet the deadline, we suggest that the 
Board adopt a transitional period, where U.S. applicants would be permitted to report fees in the 
manner in which they have previously reported them to the SECPS.  Because the data are being 
requested for informational, rather than investment, purposes, we believe that this categorisation 
and reporting of fees will present an equally valid picture of a firm.  For non-U.S. applicants, the 
Board should consider waiving the requirement to disclose fees billed to clients by such 
classifications during this transitional period. 
 
In addition, we note that soon registrants will begin reporting fee information using categories that 
are different than those in the proposed rules.  We suggest that the Board plan to modify its rules at 
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some point to require firms to categorise fees in a manner consistent with the way issuers will 
report them.  We believe this will make the reporting process easier and provide more useful 
information.  
 
Part III – Applicant Financial Information 
 
Part III requires applicants to prepare fee information on the basis of when the fees were received 
(i.e., based on the dates clients paid their bills).  Preparing the information in this manner would be 
an extreme burden for most of our Member Firms and we think it would provide less useful 
information to the Board than if the information is based on fees billed.  We strongly encourage the 
Board to adopt a fees billed approach, similar to the approach in Part II. 
 
Part IV – Statement of Applicant’s Quality Control Policies 
 
Item 4.1 requires an applicant to provide information regarding its quality control policies.  While 
we agree that applicants should be allowed significant judgement and flexibility in what they 
provide, we recommend that the Board be clearer in regard to the information that needs to be 
provided.  We urge the Board to do so in order to reduce the risk that applicants may need to re-file 
their applications.  In that regard, we note that footnote 25 to the proposal refers to SAS 25 and 
SQCS 2.  We suggest that the Board indicate that providing information that addresses all of the 
elements of quality control covered by those standards will be sufficient. 
 
Part V – Listing of Certain Procedures Involving the Applicant’s Audit Practice 
 
Items 5.1 and 5.5 call for information about criminal proceedings against the applicant or 
associated persons during the previous ten years.  Due to the length of the period covered, it may be 
difficult, if not impossible for many firms to obtain information about proceedings that are no 
longer pending.  Ten years is excessive because the information pertaining to such proceedings 
may not be available from the courts or from the persons named.  We strongly encourage the Board 
to reconsider its need for information that is ten years old and to reduce the reporting period to five 
years.  We do not believe that this reduction of information will impact the Board’s ability to 
determine an applicant’s fitness for registration. 
 
Part VII – Roster of Associated Accountants 
 
In Item 7.1, applicants are required to list the names of all accountants associated with the 
applicant.  It is not clear to us whether this list must include accountants of other registered firms, 
when those firms are associated with the applicant.  We assume that accountants associated with 
other registered firms would not have to be included and that they would instead be included in 
their firms’ applications.  If that is not the Board’s intent, we recommend that the Board reconsider 
its approach.  It would be difficult, if not impossible, to obtain all relevant information and consents 
from individuals who are not employed by the applicant.   
 
Periods/Dates for which Information is Required 
 
In certain  places, the Form requests information, but it is not clear to us whether the information is 
to be provided for the most recent year, as of the most recent year-end, as of some other date, or for 
the upcoming year.  Examples include Item 1.6, Associated Entities, Item 7.1, Roster of 
Accountants Associated with Domestic Applicants, and Item 7.3, Number of Firm Personnel.  The 
Board should reconsider each of these requirements and make sure the rules are clear. 
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Disproportionate Cost Consequences for Non-U.S. Firms 
 
The relative cost of registering and resources required will be much higher for our Member Firms 
outside the U.S., who naturally have far fewer audit clients who are U.S. issuers.  For instance, 
some Member Firms will issue an audit report, or play a substantial role in such, for fewer than 5 
issuers, but will nevertheless need to register hundreds of accountants.  This could prove to be a 
prohibitive administrative and financial burden.  
 
As this will be the first time that much of this information has ever been requested, it will involve 
the development of new systems and processes by most Firms, on a national or even global level.  
To ensure the required degree of reliability, completeness and accuracy, these new systems will 
need to include detailed checking procedures.  For example, Items 5.5 requests information about 
crimes, misdemeanors or activities that are “substantially equivalent however denominated by the 
laws of the relevant non-U.S. jurisdiction”.  Determining whether a crime, misdemeanor or activity 
is “substantially equivalent” to those specifically identified in the rule would require a legal opinion 
and would place an undue hardship on non-U.S. firms.  Furthermore, each Firm will need to respect 
its own local employment regulations and sensitivities.  For example, some accountants may wish 
to seek independent legal advice before agreeing to sign the consents required by Item 8.1(b). 
 
Accordingly, we strongly recommend a one year deferral of the due date for providing certain of 
the information required by the registration process.  Even with such a relaxation, we predict that 
some of our firms will discontinue existing engagements, and/or forego the opportunity to accept 
engagements, that would expose them to the requirement to register with the Board.  As the leading 
alternative to the “Big 4”, we are particularly concerned about the likelihood that these registration 
requirements will lead to further concentration of the market for audit services worldwide. 
 
The Filing Process 
 
To expedite the filing and review process, we recommend that the Board permit applicants to file 
sections of Form 1 as they complete those sections, rather than requiring the entire Form to be 
complete before an applicant can submit it.  Unlike information about a registrant that is provided 
in an SEC filing, much of the information Form 1 requires is discrete, so the Board should be able 
to effectively evaluate it even if all of the other information is not yet available.   
 
In addition, we suggest that the provision for the Board to take action on a re-submitted application 
not later that 45 days after the date of its receipt should be modified to require action to be taken as  
soon as is practicable and consistent with the nature of information submitted, but in any event no 
later than 45 days.  Otherwise, resubmission of a minor amount of information could result in use 
of a full 45 day review period.  With the difficulty in providing the required information and the 
ambiguity in certain of the proposed provis ions, such delays could result in a denial of a 
registration by the prescribed deadline.  
 
The Board also needs to consider and provide rules stating how current the information in Form 1 
needs to be.  In a Securities Act registration statement, financial statements generally need to be 
only as current as 134 days prior to the filing date.  Similarly, the Board’s rules need to provide 
applicants with an appropriate amount of time to gather information and ensure that it is complete 
and accurate.  
 
Conclusion 
 
Allowing a transitional period of flexibility, for both U.S. firms and non-U.S. firms, will not 
compromise the Board’s objectives or the interests of the public.  It would allow Firms to properly 
develop the required new systems and processes of information gathering and detailed checking 
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procedures.  It would also presumably assist the Board by staggering the review of an enormous 
volume of data contained in hundreds of applications. 
 
The particular concerns of non-U.S. firms, especially those which audit a small number of U.S. 
issuers or their components, demand commensurate consideration.  We believe the Board has the 
ability to draft the rules in a way that exempts certain or all non-U.S. firms altogether, either 
directly or by the definition or application of “substantial role”.  It is important to avoid raising 
market-entry barriers to reputable, highly capable auditors.  
 
The Substantial Role 
 
We believe there are a number of implementation issues regarding the definition of “substantial 
role”. 
 
How and When Significance of a Subsidiary Should be Measured 
 
Item 2.4 addresses issuers for which an applicant plays or expects to play a “substantial role”.  The 
Board should clarify when and how an applicant should determine whether its role is substantial.  
 
Proposed Rule 1001(n) is silent as to when an accounting firm should determine if it plays a 
substantial role in preparing or furnishing an audit report.  The Rule must take into consideration 
that the significance of a subsidiary or component can change from one year to the next.  In 
addition, the Board should also consider the fact pattern where a firm reasonably concludes that it 
will not play a substantial role in the audit of an issuer and therefore concludes that it does not need 
to register, but the situation changes during the course of the audit and it turns out that the firm 
does play a substantial role.  To provide a practical approach to these issues, we believe the rules 
should permit an applicant to determine this at the outset of an engagement. 
 
We recommend that the Board adopt an approach where the 20% tests are performed at the 
beginning of the issuer’s fiscal year using prior year information.  We further recommend that the 
test be performed only once during an issuer’s fiscal year.  We do not believe the Board should 
require a reconsideration of significance, regardless of changing circumstances, until the next fiscal 
year.  Such an approach would be similar to the one used in applying new Rule 2-01(f)(7)(ii)(D) of 
Regulation S -X relating to partner rotation requirements.  
 
Applying the Rule to Auditors Who Perform Material Services for Non-Client Issuers 
 
In situations where firms that audit an issuer are part of a single worldwide network, we believe it 
is practicable for those firms to share hours and fees information and apply this rule.  In situations 
where an auditor performs audit procedures, and the issuer is audited by another firm, we believe 
the “material services” portion of the test should not apply.  We believe the test is not workable 
because the auditors of both the parent and the subsidiary may not have access to information about 
total engagement hours and fees.  
 
How Fees From Significant Subsidiaries Should be Reported 
 
It is not clear to us how an applicant should report its fees in certain situations.  For example, if an 
applicant audits and issues a report on a significant subsidiary, and does not audit the issuer, it is 
not clear to us whether the fees for that audit should be reported under Item 2.1, 2.2, or 2.4.  We 
urge the Board to clarify these reporting requirements. 
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Firms that Only Play a Substantial Role  
 
We suggest that the Board consider having two categories of registered firms: (1) those that audit 
issuers and (2) those that only play a substantial role.  Many of our non-U.S. Member Firms do not 
audit any issuers and will be required to register only because they play a substantial role in the 
audit of one or more issuers.  If the Board does not decide to exempt such firms, w e suggest that it 
consider whether its information needs with respect to these firms are less than its requirements for 
firms that audit issuers and whether it can permit these firms to provide abbreviated information in 
their applications.  
 
The Legal Conflicts in Foreign Jurisdictions and Problems of Dual Regulation and Oversight 
 
Our information and communications with Member Firms have identified potential problems in a 
number of jurisdictions.  The profession’s large firms commissioned the international law firm, 
Linklaters, to review the Act and consider what issues may arise under domestic legislation in 
certain European jurisdictions , and their report of 2 October 20021 also identified significant  
potential conflicts.  These may be summarised as follows: 
 
Data Protection 
 
We understand that much of the information requested upon registration would be considered 
“personal data” under European Union (EU) legislation (refer EC Directive 95\46\EC).  This 
personal data would include such information as the details of all accountants associat ed with the 
applicant and information relating to criminal, civil or administrative actions or disciplinary 
proceedings pending.  Informed and specific consent must be given by each accountant, as well as 
all other “data subjects”, such as clients and other employees or associated persons, before the 
application can be made. 
 
Moreover, EU legislation prohibits the transfer of personal data to countries outside the EU, unless 
there is an agreed transborder data flow in line with the EC Directive.  It would appear that the 
Board (or U.S. regulators) and the European Commission (or EU regulators) would need to strike a 
formal agreement which would provide an adequate level of data protection, as required by the 
Directive, while allowing the inclusion of sufficient information, as required by the Board. 
 
Public disclosure of some information requested upon registration could be seriously prejudicial to 
both the accounting firm and individual partners.  Such potentially sensitive information includes 
data requested about any criminal, civil, government or administrative and disciplinary action or 
other proceedings brought against individuals within the last ten years.  This information may not 
previously have been on the public record, especially where the case is pending, and may not even 
be relevant to the Board if the individual concerned does not participate in or contribute to the 
preparation of an audit report of an issuer.  
 
These factors mean that Member Firms may be forced to strike a balance between fulfilling 
disclosure requirements and not revealing information which could damage their prospects in 
defending current or future proceedings. 
 
Access to Documents and Consent to Provide Testimony 
 
In some countries, it would be illegal for our Member Firm to give consent to the Board to access 
documents or provide testimony, as required by Item 8.1 of Form 1.  This obstacle often cannot be 
overcome by gaining prior client or individual consent. 
                                                 
1 entitled “Sarbanes -Oxley Act 2002, Conflicts with Domestic Legislation in Key European Jurisdictions” 
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For example, in France, inspection by a foreign regulator is simply not permitted under French law.  
Whilst audit working papers and other information must be supplied to both the local regulator and 
the domestic securities regulator in the event of legal or professional proceedings, these rules do 
not apply to any foreign regulator.  This is also the case in Italy where client consent could not 
override the client confidentiality provisions set out in the Italian Civil Code (which regulates 
audits of limited liability companies). 
 
In Switzerland, audit working papers are protected by the Secrecy Obligation of Article 730 of the 
Swiss Code of Obligations and Article 321 of the Swiss Penal Code.  These provisions not only 
protect the confidentiality interests of the audited company but also the confidentiality interests of 
various third parties affected.  Obtaining the consent of clients to release papers would not prevent 
a breach of the Code, as this would not protect the third parties affected.  
 
This is also a specific issue in Germany.  The constitutional right in Germany of individuals not to 
give self- incriminating testimony could never be waived by our Member Firm (as the applicant), as 
the right does not belong to the Firm, but rather to the individual.  In order to address issues of 
client confidentiality and secrecy, as required by the German Commercial Code, specific consent 
would be required.  Whilst issuers might have little choice but to provide consent if they are not 
themselves to breach U.S. rules, it is by no means certain that individual employees of the Firm 
could be forced to give consent, particularly if they are not themselves involved in the audit of 
issuers.   
 
Problems with Dual Regulation and Oversight 
 
Different Interpretations and Approaches 
 
It is probable that the Board’s powers will be challenged in different jurisdictions as accountants 
seek guidance from their domestic courts to clarify their competing obligations.  As a matter of 
private international law, the Board will not generally be able to enforce its powers within a 
country without the intervention of the courts in that country.  Further, it is questionable whether 
local regulators would be prepared, in circumstances where their own system of regulation provides 
an equivalence of protection to investors, to accommodate the extra territorial reach of the Board in 
this manner.  There is a risk of inconsistent decisions by the different courts, leading to different 
approaches emerg ing in different countries. 
 
Double Jeopardy 
 
The disciplinary system envisaged by the Act creates a double jeopardy for many auditors who will 
also be subject to national disciplinary systems.  This would contravene the principles of natural 
justice enshrined in domestic laws as well as under the Universal Declaration of Human Rights (to 
which the U.S. is not party).  Whilst the U.S. is party to the International Covenant on Civil and 
Political Rights which provides that no-one shall be liable to be tried or punished again for an 
offence for which he has already been finally convicted or acquitted in accordance with the law and 
penal procedures of each country, this would not help accountants, who would possibly be subject 
to regulatory rather than criminal sanction.  Thus, an accountant may indeed find himself 
sanctioned twice for the same violation, or even more bizarrely, exonerated under one investigation 
and sanctioned in another investigation for the same alleged violation. 
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Dual Standards 
 
Our non-U.S. Member Firms will have to operate two sets of auditing, quality control and ethical 
standards.  This may involve many changes in practice and we expect considerable confusion and 
uncertainty as to what will be the requisite standard for meeting their duty to clients. 
 
Sensitivities 
 
The Board’s requirements fail to respect adequately the national sovereignty of cou ntries outside 
the U.S..  We believe that the Board needs to be mindful of the different but equivalent ways in 
which accounting firms are regulated around the world.  Besides the legal difficulties already 
mentioned, dual oversight is inefficient, costly and inconsistent with the recognised principle of 
“positive comity”, which acknowledges  mutual respect for the laws and regulations of other states. 
 
Conclusion 
 
We believe it to be appropriate for direct oversight of foreign accounting firms to continue to be 
exercised by competent national regulatory authorities, rather than the Board.   The Board needs to 
have a detailed understanding, as do U.S. investors, of the oversight and monitoring processes, 
together with investigation and disciplinary procedures, already in operation at a national level.  
The Board should enter into constructive dialogues with the regulatory authorities responsible for 
foreign applicants, in order not only to assess their competency, but also to develop a clear 
understanding of the different regulatory regimes that exist around the world.    
 
We believe it should be possible to work towards (where appropriate) a system of mutual 
recognition, where reliance may be placed on the monitoring systems of other jurisdictions .  We 
understand that efforts are already underway in this regard in Canada.  This respects the national 
sovereignty of non-U.S. countries and also addresses some of the practical problems that would 
arise with direct Board oversight (e.g., the fact that working papers w ill be maintained in a foreign 
language). 
 
For the reasons stated above, the Board should consider exempting foreign accounting firms from 
having to provide testimony to the Board or access to their audit working papers.  Again, it should 
be for the domest ic regulatory agencies to exercise oversight in these areas.  Where necessary, the 
Board may wish to enter into a series of bilateral dialogues with foreign regulators to establish 
proper lines of communication.  
 
The Role of the U.S. Firm and the International Network 
 
As mentioned above, when the only role of a non-U.S. firm is one of “substantial role”, we believe 
that the registration information required (should the firm indeed be required to register ) should be 
on an abbreviated basis.  Moreover, we believe there is scope for some comfort to be taken from an 
applicant’s membership of a recognised international network of accounting firms.  All our 
Member Firms have met our membership requirements and are bound to comply with our technical 
and ethical standards.  This compliance is monitored by regular international quality control 
reviews.   
 
Also, we believe that where our U.S. Member Firm is the principal auditor of an issuer, it would 
make sense for them to oversee compliance with the Board’s rules and standards by the non-U.S. 
Member Firm.  Where our U.S. Firm is not the principal auditor of a foreign private issuer, we 
would strongly encourage the continuation of the system of SECPS Appendix K requirements.   
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Thus, should the Board conclude that it is necessary to carry out oversight of firms in foreign 
jurisdictions, this involvement of the U.S. firm, and membership of a recognised international 
network, should affect the scope of the Board’s inspection programme. 
 
Conclusion 
 
There are compelling reasons for the Board to adapt its registration process.  There should be a 
transition period, introducing flexibility into what information is requested, the format in which it is 
presented and the timing of its presentation.  Many items need to be clarified prior to the rules 
being adopted.  
 
There are additional considerations that are unique to non-U.S. accounting firms.  We believe the 
Board should seriously consider utilising its power  to grant exemptions  to certain non-U.S. 
accounting firms from its registration and/or oversight system.  Otherwise, the application of the 
definition of “substantial role” should be modified to reduce the registration and oversight 
requirements applicable to those non-U.S. firms which need to register only because they audit 
components of one or more U.S. issuers, and which are members of a recognised international 
network of accounting firms, and which are affiliated with a U.S. firm that is involved in such 
engagements. 
 
Given all of the difficulties and uncertainties  surrounding the Board’s reach to foreign jurisdictions , 
it is essential that time is allowed for continuing dialogue between the Board and other regional and 
national regulators.  The Board’s unilateral actions may be seen to work against the objectives of 
many of the world’s accounting professions and market regulators, who are working towards 
harmonisation and convergence of financial reporting standards, points of auditing and corporate 
laws. 
 
Efforts should be made to find ways of achieving the Board’s objectives by means which do not 
conflict with local laws and professional standards or incur considerable additional time and 
expense.  Avenues to be explored include (where appropriate) a system of mutual recognition, as 
well as  an extension of the current SECPS Appendix K regime.  
 
Please feel free to contact us should you have any queries about us, our international network of 
firms, or our comments. 
 
Yours faithfully, 
BDO International B.V.  
 
 
Frans Samyn 
Chief Executive Officer 
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From: Larry Quinn [lquinn@bscsecurities.com]

Sent: Monday, March 31, 2003 11:34 AM

To: Comments

Subject: Docket No. 001

Page 1 of 1

Gentlemen: 
  
This comment is directed specifically to registration requirements for public accounting firms that audit only private 
broker/dealers that deal only in secondary markets and do not issue research reports.  
  
Overall I am in full support of increased scrutiny for audits of publicly held companies (issuers) and the public 
accounting firms that audit them.  I would not like to see regulations go to the extreme and cause increased 
regulatory burdens which lead to increased costs for the smaller firms (both auditing and broker/dealers) that do 
not have any impact on the primary markets or persuade public opinion through the use of analyst’s 
recommendations or research reports. 
  
If an auditing firm is engaged in auditing only private broker/dealers as described in the first sentence, it seems 
reasonable to require a limited scope registration and a smaller fee for registration.  At the same time, their audit 
of a private broker/dealer would ascertain that the private broker/dealer was indeed only dealing in secondary 
markets and not issuing research reports or had analysts working for the broker/dealer which they would certify in 
their opinion attached to the audit report of the private broker/dealer.  
  
In summary, please consider stratifying into two classes the registration and fees required by those firms that 
have different auditing obligations.  A complete registration and oversight by the board for those firms auditing 
“issuers ” or broker/dealers that engages in investment banking practices such as underwriting or selling in primary 
markets and preparing analysts’ research reports.  A second tier of registration that is limited in scope and content 
for those firms that audit only private broker/dealers that do not participate in any area of primary markets or 
preparing/issuing research reports on “issuers”. 
  
Thank you for the opportunity to express my opinion with respect to the proposed Release No. 2003-001. 
  
Larry Quinn, CPA 
Vice Pres & CFO 
BSC Securities, L.C.  
Member NASD, SIPC  
Tel 903-295-4250 
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CPAB
Canadian Public
Accountability

Board

Canadian Public Accountability

March 28, 2003

Office of the Secretary
PCAOB
1666 K Street, N.W.
Washington, D.C.
20006-2803

Dear Sir,

Re: PCAOB Rulemaking Docket Matter No. 001

Thank you for the opportunity to respond to the proposed rules on the “Registration
System for Public Accounting Firms”.

Over the past year, Canada has initiated reforms to enhance the framework for corporate
governance and financial reporting, all with the goal of fostering investor confidence.
These reforms have been designed as an integrated solution that achieves the same
objectives as the Sarbanes-Oxley Act and other related reforms in the United States.  The
reforms address the following key areas: auditor independence; corporate responsibility;
enhanced financial disclosures; review of periodic disclosures by reporting issuers; real
time issuer disclosures; oversight of accounting and auditing standards-setting; and
corporate accountability.  Further details on these initiatives are provided in a copy of a
letter from David Brown, Chair of the Ontario Securities Commission, which is attached
in Appendix 1.

Among these reforms, the creation of the Canadian Public Accountability Board
("CPAB") has been a critically important initiative.  This initiative, announced on July
17, 2002, has involved the establishment of an independent, not-for-profit organization to
oversee auditors of Canadian public companies.  The mission of the CPAB is to
contribute to public confidence in the integrity of financial reporting of Canadian public
companies by promoting high quality, independent auditing.

File No. PCAOB-2003-03 Page 211



Page 2

The CPAB will establish a rigorous program of oversight for public company auditors in
Canada.  The CPAB will establish a practice inspection unit that will be led by a full-time
CEO and will have its own dedicated staff.  This unit will have sufficient resources to
review major Canadian audit firms on an annual basis, and smaller audit firms at least
once every three years.  All audit firms subject to CPAB oversight will be required to
adhere to rigorous auditing, quality control and independence standards, which will be
broadly similar to those being developed in the United States.  Canadian securities
regulators are working to develop a rule that would require all Canadian public company
auditors to register with the CPAB and be subject to its practice inspection program.

The CPAB will have the ability to impose sanctions on audit firms subject to its
inspection and oversight process.  In addition, the CPAB will be able to refer disciplinary
matters to the provincial institutes of professional accountants, which are established by
provincial statute and can impose additional penalties, including disbarment from the
profession.  The CPAB will report to the public on its inspection program.  The
inspection process is scheduled to begin later this year.

A majority of the directors on the board of the CPAB are from outside of the accounting
profession, which ensures its independence from the profession.  In addition, the CPAB is
subject to oversight from a Council of Governors comprising the Chair of the Canadian
Securities Administrators, the Chairs of the Ontario Securities Commission and the
Commission des valeurs mobilières du Québec, the Superintendent of Financial
Institutions and the President and CEO of the Canadian Institute of Chartered
Accountants (CICA).  The Council is responsible for appointing the Chair and other
directors of the CPAB, and will periodically review the effectiveness of the CPAB and
take any action as necessary to improve its effectiveness.

We believe that this new system of oversight for public company auditors, combined with
the existing provincial systems of oversight of public accountants, complies with the
recently released IOSCO Principles for Auditor Oversight.  Further details on the
proposed structure, activities, and responsibilities of the CPAB are outlined in
Appendix 2.  We note that the IOSCO principles encourage IOSCO members to explore
approaches to enhance cooperation among jurisdictions.

In establishing the CPAB, Canadian regulators adopted a system that shares the same
objectives as the PCAOB.  Both institutions aim to impose high quality standards, a
rigorous inspection process, and meaningful disciplinary measures for public company
auditors.  In light of these similarities we believe that the PCAOB should be able to
exempt firms registered with the CPAB from its proposed oversight function.
Consequently, we hope that a close and cooperative arrangement could be reached
between the two institutions to minimize duplication and allow each institution to
effectively use its resources. A number of practical and legal difficulties associated with
the registration process are discussed in Appendix 3.
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In closing, I want to thank you again for the opportunity to comment on the PCAOB’s
proposal and underscore that we look forward to continuing the constructive relationship
between Canadian and US regulators on this very important issue

Yours truly,

Gordon Thiessen (signed)

Gordon Thiessen
Chair, Canadian Public Accountability Board

Encl: Appendix 1: Letter from OSC to Gordon Thiessen
Appendix 2: CPAB
Appendix 3: Responses to Specific Questions
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APPENDIX 1

March 27 2003

Mr. Gordon Thiessen
Chair
Canadian Public Accountability Board
C/o Office of the Chief Accountant
Ontario Securities Commission
20 Queen Street West
Toronto, Ontario
M5H 3S8

Dear Gordon:

As you begin the work of leading the Canadian Public Accountability Board (CPAB), I thought
it would be helpful to share with you a summary of some of the other key initiatives being
undertaken to foster investor confidence in our Canadian capital markets.  While I focus in this
letter on the perspective of the OSC, it is important to emphasise that requirements imposed by
the OSC apply to all companies listed on the Toronto Stock Exchange (TSX) and to a large
percentage of the companies listed on the TSX Venture Exchange (TSX-V), including all of the
largest of these companies.

Implementation by the CPAB of a rigorous system of public oversight of auditors of Canadian
reporting issuers is critical to strengthening investor confidence in the quality of financial
reporting.  It is, however, only one element of the integrated approach to which we are
committed in order to reassure investors as to the integrity of all elements of our Canadian
capital markets.  In this respect, we have carefully assessed our initiatives against the objectives
sought by the United States Congress and the SEC in implementing the Sarbanes-Oxley Act.  In
every case, we have sought to achieve objectives consistent with those set out in the Sarbanes-
Oxley Act.  A key goal in implementing changes is to avoid subjecting Canadian companies to
unnecessary or duplicative regulation, particularly where those companies raise capital in U.S.
markets.

For the convenience of those who may be particularly familiar with the primary elements of the
Sarbanes-Oxley Act, I have organized this summary of our initiatives by reference to some of the
main headings in that Act.
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Auditor Independence

The Canadian Institute of Chartered Accountants (CICA) is in the process of adopting new
independence standards for auditors.  The proposed new standards incorporate the rules on
provision of certain non-audit services adopted by the SEC prior to the Sarbanes-Oxley Act
within the principles-based framework for independence adopted by the International Federation
of Accountants (IFAC).  The CICA is currently considering public comments on its proposals
and is also evaluating the specific provisions of the Sarbanes-Oxley Act as implemented in
recently revised SEC rules on auditor independence.  The CICA and the Ontario Securities
Commission are committed to achieving independence standards in Canada that are
appropriately aligned with requirements for auditors of SEC registrants.  If necessary, the OSC
will exercise its explicit rule-making authority in this area to supplement standards issued by the
CICA.  The new Canadian independence standards are expected to be issued in final form later
this year, effective for audit engagements commencing after December 31, 2003.

Specific matters addressed within the new standards include:

• limitations on scope of services provided to audit clients;

• rotation of audit partners; and

• potential conflicts of interest arising from senior executives of a reporting issuer having
been previously employed by the issuer’s auditor.

Matters relating to audit committee pre-approval of provision of audit and non-audit services will
be addressed in an OSC rule governing audit committees described below.  Matters relating to
auditor reports to audit committees are currently addressed in auditing standards that are required
by securities legislation to be followed by auditors of reporting issuers.

Corporate responsibility

Audit Committees

Recent revisions to securities legislation passed by the Ontario government provide the OSC
with power to make rules requiring the appointment of audit committees and prescribing
requirements for such committees.  The OSC is currently formulating a rule that will require
listed companies to have an audit committee and will prescribe the composition and
responsibilities of such a committee.  In preparing the draft rule, OSC staff are carefully
analyzing all relevant features of the Sarbanes-Oxley Act and requirements of the New York
Stock Exchange and the NASDAQ, as well as existing Canadian requirements.  We expect to
publish for comment in June of this year a proposed rule based on the relevant U.S.
requirements, including:

• responsibilities relating to oversight of a company’s audit relationship;
• independence of the audit committee; and
• the funding and authority required for the audit committee to perform its functions.
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I should note that certain non-substantive differences from the Sarbanes-Oxley Act will be
required with respect to auditor appointment, compensation and oversight to ensure consistency
with requirements of Canadian corporate law and federal financial institution statutes.  The
statutes generally provide for the shareholders to appoint the auditor and allow shareholders to
fix the auditor’s compensation and remove the auditor.

Independence of the Board of Directors

OSC staff are developing a Canadian approach to Board independence that will specify a
definition of Director independence and Board composition requirements.  We expect to
implement this approach through either a Commission Policy or a direction to the Toronto Stock
Exchange.  Our goal is to achieve implementation by the end of September of this year.

Compensation and Nominating Committees

OSC staff are developing proposals that regulate the requirement for a Compensation Committee
and a Nominating Committee and will establish requirements relating to their composition and
responsibilities.  We expect to implement such proposals through either a Commission Policy or
a direction to the TSX.  Again, our goal is to complete this work by the end of September of this
year.

Certification of financial reports

Revisions to securities legislation passed recently by the Ontario government provide the OSC
with the power to make rules requiring reporting issuers to maintain systems of internal and
disclosure controls and procedures, and requiring Chief Executive Officers and Chief Financial
Officers to provide certifications relating to those controls, as well as defining auditing standards
for reporting on management’s assertions.  Previously existing rule-making authority provided
the OSC with the power to require certification of financial reports.  OSC staff are currently
developing a proposed rule that will require CEO/CFO certification of both financial reports and
internal controls in a manner consistent with the provisions of the Sarbanes-Oxley Act and the
subsequent SEC rules.  We are also working with the Canadian Assurance Standards Board to
develop appropriate standards for auditor reporting on the design and effectiveness of internal
and disclosure controls.  We expect to publish a draft rule for public comment in June of 2003.

Standards of professional conduct for lawyers

Standards of professional conduct similar to the “up-the-ladder” reporting obligations under the
Sarbanes-Oxley Act and proposed SEC Rule 205 exist currently under the Law Society of Upper
Canada’s Rules of Professional Conduct.  In addition, however, we are working with the Law
Society to explore ways of clarifying standards of professional conduct by lawyers representing
public companies.
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Enhanced financial disclosures

Canada’s accounting standards-setter, the Accounting Standards Board (AcSB), with input from
its public oversight body, the Accounting Standards Oversight Council, has reviewed existing
accounting standards addressing matters such as off-balance sheet transactions and
arrangements, including guarantees, and identified certain areas in which further guidance is
required.  In December 2002, the AcSB approved new guidelines requiring entities to disclose
key information about guarantees that require payment contingent on future events.  These
guidelines are consistent with standards developed by the U.S. Financial Accounting Standards
Board (FASB).  The AcSB also continues to work on new standards governing the circumstances
in which special purpose entities would be consolidated.  The AcSB has been closely
coordinating its work with that of the FASB and expects to finalize at its April meeting, new
standards that will be substantially consistent with those issued recently by the FASB.

In December of 2002, the AcSB issued for public comment, proposed standards dealing with
stock-based compensation that will require recognition of an expense in determining net income
when a company issues stock options to its employees.  After considering public comments, the
AcSB expects to implement these new standards later this year, ideally in parallel with similar
changes proposed by the International Accounting Standards Board.

With respect to presentation of proforma or “non-GAAP” earnings information, OSC staff issued
in early 2002, guidance designed to ensure that presentation of such non-GAAP information is
not misleading to the investing public.  Our assessment of practices by reporting issuers in the
period since this guidance was issued, suggests a marked improvement.  Nevertheless, OSC staff
are currently evaluating recently issued SEC rules governing presentation of non-GAAP earnings
measures and considering the need for similar rules in Canada.  Our assessment of these issues
will be completed later this year.

Review of periodic disclosures by reporting issuers

The OSC and other Canadian securities regulators have, for some time, been developing and
enhancing their systems for review of continuous disclosure filings by reporting issuers.  The
OSC’s goal is to review issuers based in Ontario once every four years on average.  To date, this
goal has been met or exceeded.  A significant element of this system has been to refine the risk-
based criteria used to identify those companies that should be the focus of comprehensive and in-
depth reviews with the result that they are subject to more frequent review.  Indeed, some issuers
are currently subject to ongoing monitoring of their disclosures at the time they are filed.  We
have also completed recently continuous disclosure reviews of the TSX 100 companies.  These
companies include the vast majority of Canadian companies that are listed on the New York
Stock Exchange.  For the future, OSC staff will be considering how we might cooperate with
SEC staff to integrate our reviews of interlisted companies and avoid unnecessarily duplicative
and burdensome demands on those companies.
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Real time issuer disclosures

When a reporting issuer in Canada experiences a material change in its affairs, securities
legislation has, for some years, required immediate issuance of a press release followed within
ten days by filing of a report with securities regulatory authorities.  We believe this goes beyond
current U.S. requirements that are limited by reference to a list of specified events.

More broadly, the Canadian Securities Administrators have released for public comment revised
draft rules on continuous disclosure by reporting issuers.  These rules enhance existing disclosure
requirements in a variety of respects, including incorporating specific provisions on MD&A that
are similar to recently introduced SEC requirements.  Final continuous disclosure rules are
expected by the end of 2003.

Oversight of accounting and auditing standards-setting

The Accounting Standards Oversight Council, which provides independent public oversight of
the Canadian Accounting Standards Board (AcSB), has worked with the AcSB in carrying out a
review of its structure, role and relationships with The Canadian Institute of Chartered
Accountants.  These matters were discussed at public meetings of the oversight council held in
September of 2002 and January of 2003.  The Council, which comprises 21 prominent business
and government leaders, has concluded that the AcSB is responding appropriately to the
implications of recent U.S. failures in relation to accounting standards.  In addition, the Council
has completed an evaluation of the overall operations of the AcSB.

With respect to oversight of auditing and assurance standards-setting, a separate oversight
council was recently created with a mandate to provide input, strategic direction and the
perspective of users of audit services into the setting of auditing and assurance standards in
Canada.  The Council comprises a majority of members from outside the accounting profession
and is chaired by James Baillie, a former Chairman of the Ontario Securities Commission.  I am
a member of the Council, representing the CSA.  In common with the Accounting Standards
Oversight Council, the Auditing & Assurance Standards Oversight Council will report publicly
on its activities and its assessment of the performance of the Assurance Standards Board.

Corporate accountability

Regulators and governments across Canada are considering whether enhanced enforcement
powers are required.  In Ontario, legislation has been amended recently to provide the OSC with
the power to order fines and to order disgorgement of profits illegally obtained and to increase
the maximum fine and jail term that a court can impose for securities violations.   In addition, we
expect the Ontario legislature to enact legislative changes to provide investors with broader
rights to sue if issuers make misleading or untrue statements or fail to give full and timely
information.
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The role of the CPAB in enhancing public confidence in the performance of auditors and the
integrity of financial reporting is crucial to maintaining the integrity of Canada’s capital markets.
If you and your Board need any further information about the broader package of reforms that
we are pursuing, my staff and I will be happy to provide it.  I can assure you that the Board will
have my full support in implementing a rigorous and effective program of inspection of public
accounting firms that audit entities raising capital in our markets.

Yours sincerely,

David A. Brown

t:\chiefacct\canadian public accountability board\ltr to g.thiessen-summary of initiatives-26mar.doc
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APPENDIX 2
CANADIAN PUBLIC ACCOUNTABILITY BOARD

Summary

The independent system of oversight of public accounting firms that audit public
companies is administered and enforced by the Canadian Public Accountability Board
(“CPAB”). The CPAB was established and directors are appointed by a Council of
Governors who will periodically review the effectiveness of the system.

The CPAB carries out its mission by:
• establishing appropriate criteria for membership;
• designing and implementing a rigorous program for the inspection of public

company auditors;
• imposing sanctions and referring matters to the appropriate regulator; and
• recommending modifications to professional standards as appropriate.

All Canadian public accounting firms that audit public companies will be required to
register with the CPAB.

Establishment of the Board

The CPAB is an independent not-for-profit corporation established to contribute to public
confidence in the integrity of financial reporting of Canadian public companies by
promoting high quality, independent auditing.

Duties

The CPAB has the following responsibilities:

• Register public accounting firms that audit public companies;
• Promote, publicly and proactively, high quality external audits of public

companies;
• Establish and maintain the membership requirements of public accounting firms

that audit public companies;
• Conduct inspections of public accounting firms that audit public companies to

ensure compliance with professional standards and membership requirements;
• Receive and evaluate reports and recommendations of the inspection process and

of provincial accounting institutes on inspection results of public accounting firms
that audit public companies;

• Impose sanctions on and require remedial action by public accounting firms that
audit public companies;

• Refer matters to provincial accounting institutes for discipline purposes;
• Refer matters, as appropriate, to regulators;
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• Provide comments and recommendations on accounting standards, assurance
standards and governance practices to relevant standards-setting and oversight
bodies;

• Provide recommendations to regulators; and
• Establish the budget and manage the operations of the CPAB and its staff.

Membership

The CPAB has 11 voting directors. Seven directors - including the Chair - are from
outside the accounting profession. Of the remaining four from the accounting profession,
three are the CEOs of the provincial accounting institutes in the three provinces with the
largest number of public company audits.

Members of the Board of Directors of the CPAB are to:
• possess several years of experience as a director of a public company, a public-

sector organization or a not-for-profit organization or charity, including,
preferably, service as a member of the audit committee;

• be well-informed about corporate governance and business issues;
• be credible trustees of and advocates for the public; and
• have a breadth and diversity of business experience, insight and judgment

Current directors of the CPAB are:
• Gordon Thiessen, Chair, former Governor of the Bank of Canada
• Raymond Bachand, managing partner and CEO of SECOR
• Bob Bertram, Executive Vice President, Investments, Ontario Teachers Pension

Plan Board
• Brian Canfield, Chairman, TELUS
• Wendy Dobson, Director, The Institute for International Business, University of

Toronto's Joseph L. Rotman School of Management
• Ron Gage, Former Chairman and CEO, Ernst & Young
• Jacques Menard, Chairman of BMO Nesbitt Burns and President of BMO

Financial Group
• Ted Newall, O.C., Chairman of the Board, Nova Chemicals Ltd.
• Gérard Caron, President, CEO and Secretary General of the Ordre des comptables

agréés du Québec
• Steve Glover, Executive Director, The Institute of Chartered Accountants of

Alberta
• Brian Hunt, President and CEO, The Institute of Chartered Accountants of

Ontario

Reporting

The CPAB issues regular reports to the public on the means taken to oversee the auditors
of public companies and the results achieved.
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Registration with the CPAB

The CPAB requirements will apply to all public accounting firms that audit public
companies. All such firms will be required to register with the CPAB. Initially the focus
will be on the major public accounting firms that audit approximately 85% of Canadian
public companies.

Auditing, Quality Control and Independence Standards

The CPAB assesses compliance with:
• auditing and quality control standards established by the Assurance Standards

Board; and
• independence standards.

The independent Auditing and Assurance Standards Oversight Council oversees and
provides strategic direction and the perspective of users of audit services to the Assurance
Standards Board.

The CPAB recommends improvements to auditing, quality control and independence
standards to the independent Auditing and Assurance Standards Oversight Council.

Inspection of Public Accounting Firms

The CPAB conducts a continuing program of practice inspection of public accounting
firms that audit public companies, to assess compliance with professional standards and
membership requirements.

Major public accounting firms that audit public companies are subject to annual
inspection.

Investigations and Disciplinary Proceedings

The CPAB has the authority to impose sanctions on participating firms and to require
remedial action.  Sanctions could include,  for example, limiting the ability of the public
accounting firm, or an individual within the firm, to audit public companies. Any such
actions will also be reported to regulatory bodies for appropriate follow-up. The CPAB
will also, as appropriate, refer matters to provincial accounting bodies for discipline
purposes.

Oversight of the CPAB

The CPAB is overseen and the directors are appointed by a five-member Council of
Governors comprised of:
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• Chair of the Canadian Securities Administrators (who is currently the Chair of the
British Columbia Securities Commission)

• Chairs of the Ontario Securities Commission and the Commission des valeurs
mobilières du Québec

• Superintendent of Financial Institutions Canada
• President and CEO of The Canadian Institute of Chartered Accountants (CICA)

The Council selects its own Chair from among the four non-CICA Governors. The
current Chair is Ontario Securities Commission Chair, David Brown. Each Governor is
entitled to one vote and decisions are by majority vote.

The Council appoints the Chair and directors of the CPAB and has the power to remove a
director. The Council will also periodically review the effectiveness of the system and
can take appropriate action, as necessary, to improve its effectiveness.

Funding

The CPAB has the authority and responsibility for establishing a budget for its operations
and setting fees. It is expected that the cost of operating the CPAB will be double what is
currently spent on practice inspection in Canada.
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APPENDIX 3
RESPONSES TO SPECIFIC QUESTIONS IN THE RELEASE

Questions relating to the registration process

Is it feasible for foreign public accounting firms to register within 180 days of the date of
the Commission’s determination that the Board is capable of operating? Should foreign
public accounting firms be afforded some longer period (e.g., an additional 90 days)
within which to register?

As noted in the body of our letter, we believe the PCAOB should be able to exempt
public accounting firms registered with the CPAB from the PCAOB’s oversight function.
However, if Canadian public accounting firms were required to assemble all the
information required by Form 1 in order to register with the PCAOB, we understand that
it would require considerable effort and time since most of the information is not
currently readily available and systems to maintain it are not in place. In addition, some
of the information will require detailed research by individuals knowledgeable about
complex issues, for example, details of litigation.  Consequently, if the CPAB were to
require Canadian public accounting firms to provide for Canadian registration purposes
all of the information currently proposed by the PCAOB, we believe it would be
necessary to allow more than 180 days to ensure the reliability of the information.

Are there any portions of Form 1 that are inapplicable, or that should be modified, in the
case of non-U.S. applicants?

In discharging its mandate, the CPAB will implement a system for identification of
Canadian listed companies and registration of public accounting firms that audit such
entities to ensure that appropriate information is captured for identification, tracking and
monitoring.  In considering the type of information that should be captured for effective
operation of the CPAB oversight process, we will carefully weigh the benefits of
collecting such information against the costs associated with capturing, cataloguing and
maintaining the information.

We likely would not request all of the information contained in Form 1 related to
accountants associated with the applicant. For example, because of the privacy issues
associated with the information, we would not request the social security number of all
accountants associated with the applicant who participate in or contribute to the
preparation of audit reports.

In addition, in determining what information should be captured for effective operation of
the CPAB oversight process, we will consider carefully the costs and benefits of
requiring collection of information on a retroactive basis. Some of the information the
PCAOB proposes to require would not need to have been captured by Canadian public
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accounting firms in order to comply with existing Canadian disclosure requirements.
Accordingly, we will consider requiring certain information on a prospective basis only.

Do any of the Board’s registration requirements conflict with the law of any jurisdiction
in which foreign public accounting firms that will be required to register are located?

The proposed PCAOB registration requirements raise some issues that would need to be
resolved should Canadian public accounting firms be required to register with the
PCAOB and submit the information contained in Form 1. For example, to date, we have
identified the following issues:

• Item 8.1 states “[name of applicant] agrees to secure and enforce similar consents
from each of its associated persons as a condition of the continued employment by or
association with the firm.” For existing employees this would necessitate a revision of
terms of employment. Consideration would need to be given to whether such a
change in an employment contract would be legal even if “reasonable” prior notice is
given to the employee. In addition, consideration needs to be given to whether such a
change would be legally enforceable given that PCAOB requirements are not
Canadian law.

• Item 8.1 includes consents from any independent contractor that, in conjunction with
the preparation or issuance of any audit report, participates as agent or otherwise on
behalf of such accounting firm “in any activity of that firm”. It would appear that,
because the disclosure is not limited to only accounting or other professional services,
it would require consents from independent contractors that provide ancillary services
such as courier or photocopying services.

• Item 8.1 requires consent to comply with “any request for testimony or the production
of documents made by the PCAOB in furtherance of its authority and responsibilities
under the Sarbanes-Oxley Act of 2002”. Under Canadian law a Canadian auditor
cannot disclose protected information (other than information about the SEC-
registered issuer or the public accounting firm itself) to a non-governmental agency.
An example of protected information would include information that an accountant
learned in his or her capacity as an inspector under a provincial practice inspection
scheme, which by statute (in most provinces) must be kept confidential.
Consideration could be given to restricting the scope to information concerning the
registered public accounting firm, any registered issuer and such information as may
be disclosed under applicable laws in Canada.

• Item 5 requires disclosures with respect to persons no longer associated with the
applicant. As a practical matter it might not be possible to obtain consent from these
individuals. In addition, disclosures with respect to non SEC registrants might be
contrary to confidentiality requirements in the provincial Rules of Professional
conduct.
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Questions related to oversight of foreign registered public accounting firms

Should registered foreign public accounting firms be subject to Board inspection? Could
the Board, in some cases, rely on home-country regulation in lieu of inspection of foreign
public accounting firms? If so, under what circumstances could this occur?

The need for international cooperation to ensure effective and efficient regulation of
domestic markets becomes more critical as domestic securities markets are increasingly
integrated into a global market. Given that the CPAB is an integral part of a set of
initiatives designed to achieve the same overall objectives as the Sarbanes-Oxley Act, the
oversight by the CPAB of Canadian public accounting firms that audit public companies
will be comparable to the oversight that PCAOB will exercise over U.S. public
accounting firms that audit public companies. We believe that you will be able to rely on
the oversight of Canadian public accounting firms that will be provided by the CPAB.
Consequently, we would request that PCAOB exempt from its oversight processes firms
that are registered with the CPAB.

Summary

We trust that a close and cooperative arrangement can be reached between the two
organizations to minimize duplication and allow each organization to maximize effective
use of its resources.
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Office of the Secretary 
Public Company Accounting Oversight Board 
1666 K Street, N.W.  
Washington D.C. 20006-2803 
United States of America 

  

March 28, 2003 

Dear Mr Secretary, 

Rulemaking Docket Matter No. 101 

We are very pleased to have the opportunity to express our comments regarding the registration 
process of accounting firms around the world as described in the Public Company Accounting 
Oversights Board’s (hereafter "PCAOB") proposed rules, issued on March 7, 2003 in connection 
with Section 102 of the Sarbanes Oxley Act 2002.  We enclose our detailed comments as 
Appendix 1.  

We are conscious of the objectives of the Sarbanes Oxley Act and we fully agree that 
improvements in the quality of financial reporting, in the corporate governance framework, and 
in the definition of the role and responsibilities of the audit profession are in the public interest.   

The oversight of the accounting profession is, at the moment, a preoccupation in France.  As you 
may be aware, the French government is finalizing “La Loi de Sécurité Financière” (the law on 
financial security).  This law responds to many of the issues addressed in the Sarbanes Oxley 
Act.   

The French auditing profession is committed to playing to the fullest extent appropriate its role 
in all of the world's capital markets and its leaders and members appreciate that this role carries 
with it significant responsibilities, not least in terms of ethics.  Accordingly, while we are 
committed to ensuring that French firms meet the requirements of the PCAOB, we would not 
wish such compliance to be at the expense of non-compliance with our local laws and 
regulations.  In order to work with you to avoid such a risk, we would strongly recommend that 
the PCAOB consider the French regulatory environment with regard to its registration and 
oversight process.   
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In particular , we are concerned that there are significant, specific legal obstacles which would 
prevent French professionals from complying with the registration process in its current form. 

We would suggest that in addition to the ongoing discussion with the European Commission, 
full co-operation with the French government bodies and, in particular , the French Ministry of 
Justice and Ministry of Finance is essential to identify solutions to the issues raised.   

The extremely tight time-frame for response has not enabled us to examine in detail the possible 
solutions to these issues at this date.  However, we provide in Appendix 1 to this letter our initial 
analysis of the obstacles which we have identified so that we can work with you and the PCAOB 
to find appropriate remedies satisfactory to all parties and compliant with the regulatory 
frameworks in both our countries. 

We share your concern regarding the transparency and stability of financial markets around the 
world and we confirm our firm intention to work closely with you towards a satisfactory 
resolution of the above issues. 

Yours sincerely, 
  

Michel Tudel 
President, 
Compagnie Nationale des Commissaires aux Comptes 

 
Enclosures: 
PCAOB registration: Issues concerning the French profession Appendix 1 
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PCAOB registration: Issues concerning the French profession Appendix 1 
 
 
The following document summarises the primary concerns of the profession in France in 
response to the questions raised in the PCAOB briefing paper dated March 4, 2003 (pages 4 and 
5). 
 
This information has been gathered primarily by the “Comité APE” (the listed companies 
section of the Compagnie Nationale des Commissaires aux Comptes), the equivalent body in 
France of the SEC section of the AICPA. 
 
 
Question 1 - Is it feasible for foreign public accounting firms to register within 180 days of 
the date of the Commission’s determination that the Board is capable of operating?  
Should foreign public accounting firms be afforded some longer period (e.g. an additional 
90 days) within which to register? 

§ From our discussions with the firms and given that such information has never been 
requested to date it is essential that extensions be granted for French firms in order to 
address both the legal obstacles (see below) and practical aspects (e.g. systems, 
compilation and review of data to be submitted).  Given the importance of the legal 
issues a period of one year to register would be reasonable.  

 
 
Question 2 - Are there any portions of Form 1 that are inapplicable, or that should be 
modified, in the case of non -U.S. applicants? 

§ There are no sections that are inapplicable per se.  However, complia nce with a number 
of requirements as currently set out would be illegal under French law.  Please see 
response to question 4 below. 

 
 
Question 3 - In addition to the information required by Form 1, is there any additional 
information that should be sought from non-U.S. applicants?   

§ No.  
 
 
Question 4 - Do any of the Boards registration requirements conflict with the law of any 
jurisdiction in which foreign public accounting firms that will be required to register are 
located?   

The application of the proposed registration system will potentially lead to conflicts and in 
some instances will be illegal.  In France, although not exhaustive, the following legal issues 
have been identified: 

Client confidentiality 

In France, legal issues would arise if audit work papers or other information (i.e. testimony) 
were required to be disclosed and communicated to the Board as part of the registration 
process.  Articles L.225-240 of the French Commercial Code provides that audit firms are 
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prohibited from communicating to a third party any information gained by the auditor in the 
course of his engagement.  There are criminal (e.g. up to one year imprisonment) and 
disciplinary sanctions as well as possible civil liabilities for violation of this provision.  
Client consent could allow the auditor to waive any civil liability but not the criminal 
liability associated with transmission of any such information.  

Current French legal provisions provide for a release from professional confidentiality 
obligations to the benefit, inter alia, of the French market regulator (i.e. Commission des 
opérations de bourse (COB)).  How ever, no specific French legal provision provides such a 
waiver for the benefit of a foreign controlling authority such as the Board.  Therefore, any 
disclosure and/or communication to the Board would amount to a breach of client 
confidentiality. 

We emphasise the importance of this point. 

Data privacy and protection  

The registration process requires transmission of accountants’ names, social security 
numbers and diplomas.  While this may seem straight forward to the Board, stringent 
conditions are placed on the gathering and transmission in electronic form of data relating to 
individuals  in France (as for all countries within the European Union).  In this respect, it 
shoud be noted that the law dated January 6, 1978 (“Loi informatique et liberté”) requires 
private entities to make a prior declaration to the Commission Nationale Informatique et 
Libertés (“CNIL”), an independent administrative authority, before such entity carries out 
any automatic processing of personal data. In addition, the trans-border flow of personal data 
could be subject to a prior authorization.  Details on criminal, civil or administrative actions 
or disciplinary proceedings pending against the  employees of a firm would fall into the 
“sensitive personal data” category and would be subject to further restrictions.   

Confidentiality and legal issues associated with information on criminal, civil and 
disciplinary proceedings 

French corporate law characterize as a criminal offence a wide range of minor facts or 
events which would not be characterized  as such under several foreign legislations (e.g. the 
fact that statutory auditors do not report to the appropriate authority that a company has been 
delayed in the preparation and approval of its statutory accounts is subject to a criminal 
penalty under French law). Hence, it is likely that criminal proceedings be disclosed and 
communicated to the PCAOB although the underlying facts of such proceedings would not 
constitute a criminal offence under US laws.  We believe that reporting of such proceedings 
is beyond the scope of what the PCAOB requires for oversight purposes. 

Certain criminal sanctions  can be waived under certain circumstances.  Reporting an 
individual’s name for a criminal penalty in the last ten years which has been waived would 
potentially make the public accounting firm liable for legal and criminal consequences.  

Civil proceedings and disciplinary actions: This information may not be public or is 
published on an anonymous basis.  As such collection and completion of the data could 
prove difficult.  As mentioned above, the publication of the data and transfer outside of the 
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EU would prove to be difficult in France because of data privacy protection law.  It would 
be impossible to obtain information for cases still pending. 

In addition, it is worth noting that the President of the French Republic is empowered to 
grant amnesty in relation to certain criminal and disciplinary sanctions.  Further to such 
amnesty, any reference to an amnestied sanction would constitute a criminal offense under 
French law. 

We believe any information on criminal, civil or disciplinary cases should be strictly limited 
to those instances, relative to an Issuer, which are in the public domain.  

Disclosure of information of an economic, commercial, industrial, financial or technical 
nature 

French law prohibits communications of certain information of an economic, commercial, 
industrial, financial or technical nature to a foreign authority, without having obtained the 
appropriate authorization from the relevant ministry.  This procedure could be extremely 
cumbersome in practice.  Further restrictions could apply to information in sensitive 
industries with national security implications. 

 
 
Question 5 - In the case of non-U.S. firms that are required to register because they play a 
substantial role in the preparation and furnishing of an audit report on a U.S. issuer, is the 
Board’s definition of “substantial role” appropriate?   

§ The definition is clear.   
 
 
Question 6 - Should the requirements to register be different for foreign public accounting 
firms that are “associated entities” (as defined in the Board’s rules) of U.S. registered 
public accounting firms than for foreign firms that are not associated with U.S. registered 
firms? 

§  No comment. 
 
 
Question 7 - Should registered foreign public accounting firms be subject to Board 
inspection?  Could the Board, in some cases, rely on home-country regulation in lieu of 
inspection of foreign public accounting firms?  If so, under what circumstances could this 
occur?   

§ To enable the Board to respond to this issue it is important to have a full understanding 
of the organization and structure of the accounting profession in France.  

§ The accounting profession is currently self-regulated.   The Companie Nationale des 
Commissaires aux Comptes  (the “CNCC”), the over-arching authority representing all 
auditors registered in France, has created jointly with the COB the Comité de 
Déontologie de l’Indépendance (the “CDI”).  The aim of the CDI is to guarantee the 
independence and objectivity of auditors auditing listed companies. 
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§ A well organized peer review system, reporting to the COB, for listed companies has 
existed for a number of years.  The annual results of these reviews are public. 

§ In addition, a new law called the “Loi de Sécurité Financière”(law on financial security) 
is currently in the final stages of discussion and approval by the French Parliament.  This 
law, which addresses corporate governance and financial marketplace issues, also 
includes significant provisions relating to the organization and governance of the 
accounting profession in France.  It creates a board comprised of independent members 
(including judges, government representatives, the President of the stock exchange, a 
renowned panel of experts, a university professor, and three designated accounting 
professionals), who will be responsible for the control of the accounting profession.  
Registration as statutory auditor, determination of auditing standards, independence 
rules, quality control and disciplinary procedures of the profession will fall under the 
responsibility of this board.  Conceptually, many aspects of this law are similar to the 
provisions of the Sarbanes Oxley Act.  The PCAOB should consider to what extent the 
provisions of this law satisfy some of their requirements. 

§ Furthermore, French corporate law provides criminal sanctions for pursuing an 
engagement as auditor if not independent and participation or association by an auditor 
with the publication of false or misleading financial information.  Corporate law  also 
renders the withholding of significant information from auditors a criminal offence.  
These aspects of corporate law are very much in line with the objective of certain 
provisions of the Sarbanes Oxley Act. 

§ Under French law, any company preparing consolidated accounts (and therefore all 
listed companies) is required to have a joint statutory audit.   

§ Although the French accounting profession has been to some extent self regulating to 
date, the role of the auditor and his responsibilities are clearly set out in corporate law.  
The statutory auditor has specific legal responsibilities, and is required to report to the 
French equivalent of the district attorney if he discovers fraud or other specific 
violations of corporate law .  

§ Licences to practice are granted by the court under the authority of the Minister of 
Justice.  An individual can only obtain a practising licence if he does not have a criminal 
record when applying for such a licence.  

§ Given the above factors we believe that there is potential for the PCAOB to rely on 
French regulations and control instead of foreign inspection 

 
 
Question 8 - Aside from Board inspection, are there other requirements of the Act from 
which foreign public accounting firms should be exempted?  If so, under what 
circumstances? 

§ We refer you to the issue described above on client confidentiality.  The PCAOB may 
wish to enter into an agreement with the French regulatory authorities  on this issue.  

§ We reiterate as follows: Sections 102, 105, and 106 of the Act require audit firms to 
disclose information, documents or audit work papers to the SEC or to the Board when 
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required by them to do so.  These provisions are problematic under French Law, because 
audit firms are subject to specific confidentiality (i.e. non-disclosure) requirements in 
France.  Article L.225-240 of the Code provides that auditors are prohibited from 
communicating to a third party any knowledge gained by them in the course of their 
engagement.  Any breach of such obligation may entail a one-year imprisonment 
sentence and/or a fine of 15,000 euros (article 226-13 of the French Criminal Code).  
Since there is no express provision under French law authorizing the disclosure of 
confidential information by auditors to the SEC or to the Board, auditors cannot disclose 
information, documents or audit work papers without breaching confidentiality 
obligations under French law.  In addition, please note that Article 66 of the Decree 
dated August 16, 1969 lists entities (including courts) to which audit workpapers may be 
disclosed.  Neither the SEC nor the Board are included in this list..   

In addition, please note that the SEC has entered into a cooperation agreement with the 
COB pursuant to which such parties have undertaken to assist each other and exchange 
information regarding investigations on the breach of laws and regulations in both 
countries.  In addition, France and the U.S. are party to the Den Haag Treaty since 1974 
and 1972, respectively.  Such treaty provides for rules regarding the exchange of 
information in civil and commercial investigations among the countries part to it .  The 
prolongation or application of such agreements needs to be considered by the PCAOB. 

§ The disciplinary system envisaged by the Act could potentially be difficult and 
complicated to enforce as described under French law.  

 
 
Question 9 - Are there requirements different from those the Act imposes on all registered 
public accounting firms that the Board should apply to foreign public accounting firms?   

§ See above. 
 
 
Question 10 - Should the Board’s oversight of foreign registered public accounting firms 
that are “associated entities” (as defined in the Board’s rules) of U.S. registered public 
accounting firms be different than its oversight of foreign public accounting firms that are 
not associated entities of U.S. registered firms?  Should the U.S. registered firm have any 
responsibility for the foreign registered firm’s compliance with the Board’s rules and 
standards? 

§ No specific comment on this matter. 
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IVirBillOILADISON
The PCAOB
1666 K Street NW
WASHINGTON DC 2006

(By telefax : 202 862-8430)

Le Chef Paris, Match 28, 2003
du Service

des Affaires

Comptables

Re: Roundtable discussions on a uroposed PCAOB _le on registration 9f non-US p,,hile

Dear Mr Gradison,

I refcr to your letter dated 20th Mazch, 2003, in_iting the Cb_irm.. of the COB to
pL_cipate in the roundtable discussions organi_d by youz Boatd in Washi-_x)n, DC on
March 31st.

We have carefully considered yo_ invitation and we acknowledge that the subject matter
is of utmost imporamc¢ to the financial maxkets. As _ stock market zegulatory authomy,
we wdcome your initiative to hold such roundtabl¢ discussions given the faz ze_ching
implications of your proposed rules. We have howev_ concluded that thdt implications
should be assessed at the governmental level insofi_ as they involve po,sible conflicts
with existing or upcoming nadousl and European legishtions. We undczltand that high
level European Commission _q_sentaUve.s will participate .in your mundtable and will
represent all 15 member states. They will be accompanied by representatives of o_
diplomatic repz©scmat/on in Washington DC. We trust that the European Commission
will convey the european concerns that we totally sha_c.

We will follow up with the highest interest the outcome of these discussions and we
wdcome the oppo_mides for future coopoa:ation with you_ Bo_d as the need may
develop.

Yourssincerely. ' " i/ ."" "

DaNJOU
el Accountent

C¢ : Mr David Wright - European Coronation

COMMISSION DES OPERATIONS DE BOURSE
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Rome, March 27, 2003 
ISSUERS DIVISION 
Corporate Controls Office 
 
International Relations Office 

 
Office of the Secretary 
Public Company Accounting Oversight Board  
1666 K Street, N.W. 
Washington D.C. 20006 – 2803   
United States of America 

 
Reference no.: 3019738 

Case no.: 2062709 

 
 
 
 
 

Subject: PCAOB Rulemaking Docket Matter No. 001. 

In this letter the competent Offices of Consob (Commissione Nazionale per le Società e la Borsa) 
set out their comments on the proposed registration system for public accounting firms, issued pursuant to 
section 102 of the Sarbanes-Oxley Act. 

Consob has carefully followed the work of Congress and the SEC, leading to the enactment of the 
Sarbanes-Oxley Act and the consequent intense regulatory activity and to the setting up of the Public 
Company Accounting Oversight Board, as the body responsible for the supervision of the activity of 
public accounting firms in their dealings with listed companies. It is in complete agreement with the basic 
principles underlying the reform. 

In Ita ly the issues addressed in the above-mentioned reform have been and are being addressed by 
Consob, which has always played a pivotal role in the system regulating the financial markets with a view 
to ensuring their proper functioning, a role that was strengthened in 1998 with the enactment of 
Legislative Decree 58/1998, the Consolidated Law on Financial Intermediation (“Consolidated Law”). 

The Consolidated Law comprehensively revised all the legislation specifically concerned with the 
regulation of Italy’s financial markets and includes a series of provisions intended to guarantee the 
transparency of financial information and safeguard the interests of the investing public, objectives that 
are identical to those being pursued in the reform under way in the United States. 

As regards statutory audit activity, in Italy for many years now this has been subject to rigorous 
supervision based on a system of registration of all the persons subject thereto. Specifically, Italian law 

File No. PCAOB-2003-03 Page 235



C O N S O B 
 

 2 

provides for two distinct systems of registration and supervision, linked together by the establishment of 
some points of contact and entrusted to two authorities with different competences: Consob and the 
Ministry of Justice. 

The Consolidated Law states that the statutory audit of listed c ompanies and their subsidiaries and 
of entities that are of significant public interest in view of the nature of their activity, such as, among 
others, insurance companies and investment firms, must be carried out by an auditing firm entered in the 
Special Register kept by Consob. 

Entry in the Special Register implies that an auditing firm is subject to supervision by Consob, 
which is entrusted with the task of verifying the independence and technical adequacy of registered firms. 

The fundamental features of the present system were defined in 1975, shortly after the 
establishment of Consob, in Presidential Decree 136/1975. In 1998 the Consolidated Law basically 
confirmed the key principles of the system of supervision under Consob and took over nearly all the 
provisions of the 1975 decree. 

The statutory audit of all other companies is performed by persons entered in the Register of 
Auditors kept by the Ministry of Justice pursuant to Legislative Decree 88/1992. Natural persons and 
auditing firms that satisfy certain requirements may be entered in this register. The supervision of such 
natural and legal persons is entrusted to the Central Commission for Auditors established at the Ministry 
of Justice, of which Consob is one of the participants. The Register of Auditors was introduced by 
Legislative Decree 88/1992 in implementation of Directive 84/253/EEC on the approval of persons 
responsible for carrying out the statutory audits of accounting documents. 

Auditing firms entered in the Special Register kept by Consob must satisfy all the requirements 
specified in Legislative Decree 88/1992 and the additional requirements specified in the Consolidated 
Law. Details of the working of the system of registration and supervision of the auditing firms entered in 
Consob’s Special Register are given in the annex enclosed with this letter. 

Reference should be made to the annex for a more detailed description of the system, of which the 
main aspects are summarized below. 

- at the time of auditing firms’ entry in the Special Register, Consob verifies that they satisfy the formal 
and substantial requirements, with special reference to their technical adequacy;  

- as a consequence of auditing firms’ registration, Consob is required to supervise their activity, so as to 
ensure ongoing compliance with the requirements of independence and technical adequacy. If 
irregularities are found, Consob can adopt measures affecting auditing firms’ operations forbidding 
further activity by natural persons and firms; it calibrates the penalty according to the seriousness of the 
irregularities committed;  

- lastly, Consob draws up regulations, provides guidance and issues recommendations concerning the 
principles and standards to be adopted in audits.  

Everything considered, we are convinced, after more than twenty years of experience with this 
system, that the guarantees and safeguards it provides are equivalent to those that the Sarbanes -Oxley Act 
and the related SEC and PCAOB rules are intended to establish and that they are capable of achieving the 
same ends as the new US legislation. 
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We therefore consider that the conditions exist for total exemption to be granted from the 
registration system proposed by the Board and the consequent oversight of foreign public accounting 
firms that will be introduced. 

This request for exemption is based on section 106 (c) of the Sarbanes-Oxley Act, which states 
that the SEC and the PCAOB (subject to the approval of the SEC) may, where they deem it necessary or 
appropriate in the public interest or for the protection of investors, either unconditionally or upon 
specified terms and conditions, exempt any foreign public accounting firm from the provisions of the 
Sarbanes-Oxley Act or the rules of the Board or the Commission. 

Since Italy has a double system of supervision that ensures, through entry in the Consob Special 
Register and in the Register of Auditors, the oversight of all auditors and auditing firms, the registration 
of Italian auditing firms with the Board would clearly be a duplication, with consequent inefficiencies and 
an inevitable increase in costs, especially if the duplication of registration was followed by the duplication 
of supervision.  

In the absence of forms of exemption able to re -establish the necessary “equilibrium” between 
legal systems, we would be faced with hard-to-manage situations of competition between systems, for the 
performance of both audits and supervision, characterized by inevitable inefficiencies for the persons 
subject to supervision and for the bodies responsible for carrying it out, as well as by inevitable additional 
costs for auditing firms. 

In fact Italian auditing firms would be subject to two fee regimes, be required to satisfy two sets of 
requests for information, and have to multiply by two most of the administrative tasks they have to 
perform under the national system of supervision. 

Moreover, similar “distortions” of the system do not appear to be justified by an obvious gain in 
terms of more effective guarantees for investors. On the contrary, it is highly likely that they would end 
up by bearing the burden imposed by dual registration. 

In conclusion, we believe that granting Italian auditing firms a complete exemption from the 
requirement to register with the PCAOB and the rules that will be issued by the SEC and the Board itself 
would not in any way damage the public interest that those provisions are intended to safeguard. 

Without prejudice to the request for exemption put forward above, we submit the following 
comments in response to the questions contained in the document  published by the Board regarding the 
registration of foreign public accounting firms; 

- the time limit of end-October for Italian auditing firms to register with the Board does not appear 
sufficient, in view of the quantity and complexity of the information required. We therefore consider it 
necessary to provide a longer period and in this respect the proposal of an additional 90 days appears 
reasonable; 

- as regards the definition of the “substantial role” played by foreign public accounting firms in the audit 
of a US issuer, it does not appear desirable to establish a threshold lower than that referred to of 20%. 

As for the introduction of powers of oversight of Italian auditing firms by the PCAOB, we 
consider, taking into account Consob’s powers described above, that the Board could use Consob to carry 
out its investigations, inter alia  under the cooperation agreements already in place with the SEC. 
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We inform you that the Consolidated Law on Financial Intermediation and the related 
implementing regulations issued by Consob are posted in Italian and English on Consob’s website 
(www.consob.it). 

We are available to provide any further information or clarifications you may need and to meet 
with you in order to examine the questions addressed above in greater depth. 

Sincerely yours, 

 

  

 Carlo Biancheri Giuseppe Cannizzaro 
 Head of the Head of the 
 International Relations Office Issuers Division 

 

 

 

 

 

 

 

 

 

 

 

 

 

N.DMS: 030790012 
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Annex 
 

 
The Italian system of registration and supervision of auditing firms  

 
 
1. Registrat ion of auditing firms in the Special Register kept by Consob 
 

When an auditing firm applies for entry in the Special Register kept by Consob under 
Article 161 of Legislative Decree 58/1998, the Consolidated Law on Financial Intermediation 
(“Consolidated Law”), the latter opens an inquiry aimed at verifying that the firm satisfies the 
legal and administrative requirements specified in Legislative Decree 88/1992 and the 
additional requirements specified in the Consolidated Law. 

 
Legislative Decree 88/192 establishes that auditing firms must have a given legal form 

and a restricted scope of activities. In addition, the directors and shareholders/partners of such 
companies must satisfy certain integrity and professional requirements. In more detail: 

a) Article 6 of Legislative Decree 88/1992 specifies the legal forms that auditing firms may 
have in order to perform their activity and establishes that their corporate purpose must be 
restricted to auditing and  other services which are strictly related to the implementation 
of the accounting system. The latter is intended to ensure the independence of auditing 
firms by excluding the performance of other activities that are deemed to be incompatible. 

b)  Article 6 of Legislative Decree 88/1992 also establishes that the majority of directors and 
shareholders/partners of auditing firms must be entered in the Register of Auditors. This 
rule is intended to ensure that auditing firms are controlled by persons who engage in a 
professional activity and who satisfy certain requirements. 

In fact the natural persons entered in the Register of Auditors must satisfy professional 
requirements (Articles 3 and 4 of Legislative Decree 88/1992) regarding their training in 
economic and accounting matters and their experience, as well as integr ity requirements 
(Article 8 of Legislative Decree 88/1992) based on the absence of convictions for certain 
penal offences and of recourse to plea bargaining. 

 
Another requirement that auditing firms must satisfy in order to be entered in the 

Special Register is established in Article 161.4 of the Consolidated Law, which states that 
they must possess adequate guarantees provided by banks and/or insurance companies to 
cover the risks deriving from their audit activity.  
 

Article 161.2 of the Consolidated Law states that auditing firms that apply for entry in 
the Special Register must satisfy the requirement of technical adequacy. For the purpose of 
verifying this, Consob, as part of its inquiry, carries out a quality control on applicants aimed 
at checking the presence of the factors necessary to ensure that, once registered, they will be 
in a position to perform their audit activity adequately. 
 

To this end Consob normally carries out checks during the inquiry on the ways in 
which applicants have carried out their audit work verifying compliance both with auditing 
standards and with ethical standards of independence. Moreover the checks extend to the 
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adequacy of auditing firms’ organizational structures, including the assessment of the 
professional experience of  the personnel employed.  
 

In short, in its evaluation of applicants for entry in the Special Register, Consob 
carries out checks that are not limited to verifying that they satisfy the formal legal and 
administrative requirements but aimed primarily at ver ifying auditing firms’ satisfaction of 
the substantial requirements concerning the audit activity they have actually performed. 
 

The Consolidated Law authorizes Consob to ask auditing firms entered in the Special 
Register to provide it with periodic data on their activities. Information on all the audit 
engagements they are awarded and the composition of their organizational structure (as 
regards the personnel employed and their qualifications) must be sent to Consob every three 
months. Once a year, instead, auditing firms are required to transmit their financial statements 
and the other information of a general nature established in a Consob Communication 
n.91001877 of 11 April 1991 (total hours worked and billed for the year; relations with other 
auditing firms; information on the network they belong to and the relationship within it; and a 
detailed description of the quality control procedures adopted for the acceptance of new 
engagements, the assignment of personnel to engagements, the internal supervision of the 
audit work carried out, independence vis-à-vis clients and personnel hiring and training 
policies). 
 

Auditing firms are also required to notify Consob within 30 days (Article 162.3 of the 
Consolidated Law) of every change in their shareholders/partners and directors, the transfer 
of shares, and any other changes concerning the legal and administrative requirements that 
are verified at the time of auditing firms’ entry in the Special Register. In the event of the 
omission or late submittal of notifications of such changes, Article 193 of the Consolidated 
Law provides for the imposition of a pecuniary administrative sanction on the directors of the 
auditing firm concerned. 
 

Companies whose financial statements are subject to statutory audit by auditin g firms 
entered in the Special Register are however required to provide Consob with adequate 
information on the occasion of the appointment of the auditing firm and the revocation of the 
audit engagement. Article 159 of the Consolidated Law assigns Consob the task of 
establishing in a by regulation the documentation that companies conferring engagements 
must transmit to Consob in relation thereto.  
 

Article 146.1 of Consob Regulation 11971/1999 on issuers implementing the above-
mentioned provision of the Consolidated Law requires listed companies to send Consob 
copies of the following documents: the resolution adopted by the shareholders’ meeting 
conferring the engagement, the opinion of the board of auditors on the engagement, the 
proposal concerning the audit engagement prepared by the audit firm, and the declarations 
attesting the absence of situations of incompatibility established by law between the auditing 
firm engaged and the company that conferred the engagement. 
 

Article 146 of Consob Regulation 11971/1999 also specifies the content of the 
opinion to be rendered by the board of auditors, which is charged with evaluating the 
independence and technical adequacy of the auditing firm, with particular regard to the 
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adequacy and completeness of the audit plan and the firm’s organization in relation to the 
size and complexity of the engagement to be performed.(1) 
 

This documentation is normally sent to Consob after the engagement has been 
conferred, but if the board of auditors intends to render a negative opinion on the appointment 
of the auditing firm chosen by the directors, this must be sent to Consob immediately. 
 

Article 159.6 of the Consolidated Law establishes that if a company fails to appoint an 
auditing firm, Consob, proceeding on its own authority, must appoint one of the firms entered 
in the Special Register and determine the fee it is to be paid.  
 

Where the appointment of an auditing firm is revoked, Consob must be sent copies of 
the following documentation: the resolutions of the shareholders’ meeting revoking the 
appointment and appointing a new auditing firm, the comments expressed by the revoked 
auditing firm and the related opinion of the board of auditors. As in the case of the 
appointment of an auditing firm, if the board of auditors intends to render a negative opinion 
on the revocation, this must be sent to Consob immediately. 
 

Auditing firms entered in the Special Register have to pay Consob an annual 
supervision fee based on the fees charged for statutory audits (4% for 2003). Consob also 
requires them to indicate in their financial statements, which have to be transmitted within 15 
days of their approval, the breakdown of revenues received during the year by type of activity 
(statutory audits, other audits and  other services which are strictly related to the 
implementation of the accounting system). 
 

The legislation governing the activity of auditing firms entered in the Special Register 
also provides for Consob to be promptly informed whenever their work reveals problems at 
their statutory audit clients. 
 

Specifically, Article 155.2 of the Consolidated Law requires auditing firms to inform 
Consob and the client’s board of auditors without delay of any circumstances they find in 
their work that they deem to be censurable. A report of cens urable circumstances triggers a 
two-pronged control mechanism, inside and outside the company in question. Indeed, on the 
one hand the board of auditors is required to act promptly taking all the steps within its 
sphere of competence, on the other the report allows Consob to take action in order to obtain 
clarifications and information and possibly carry out inspections, both at the company and at 
the auditing firm. 
 

As regards the opinions auditing firms are required to render on their clients financial 
statements, Article 156 of the Consolidated Law establishes that in the event of an adverse 
opinion or a disclaimer the auditing firm must immediately inform Consob, giving the 
reasons for its decision.  
 
 

                                                 
1  For a description of the role and functions of the board of auditors, see the letter Consob sent to the Securities 
and Exchange Commission on 25 February 2003 containing comments on the proposed rule “Standards Relating 
to Listed Company Audit Committees” (File No. S7-02-03”). 

File No. PCAOB-2003-03 Page 241



C O N S O B 
 

 8 

2.  The supervision of auditing firms and related sanctions  
 

Article 162.1 of the Consolidated Law entrusts Consob with the task of supervising 
auditing firms entered in the Special Register in order to verify their independence and 
technical adequacy. Article 161.2 specifies the powers assigned to Consob for the purpose of 
supervising auditing firms, whereby it can: 

a) require them to communicate data, information, records and documents periodically or 
otherwise, specifying the related time limits; 

b)  carry out inspections and obtain information and clarifications from their 
shareholders/partners, directors, members of the board of auditors and general managers. 

 
These powers enable Consob to carry out extensive controls on the entire activity of 

auditing firms entered in the Special Register using all the different instruments made 
available by the Consolidated Law. 
 

In particular, at any time Consob can carry out inspections at auditing firms, either to 
verify their work in individual engagements following the emergence of facts or 
circumstances that require the immediate acquisition of information or to perform a more 
general control of the quality of registered firms’ audit work and internal procedures. On the 
basis of the powers described above, Consob does in fact regularly conduct investigations and 
carry out inspections involving auditing firms entered in the Special Register. 
 

Where during its supervisory activity Consob finds serious irregularities in the 
performance of audits, Articles 163.1a) and 163.1b) of the Consolidated Law authorize it to 
impose administrative sanctions on auditing firms entered in the Special Register. In this 
respect it should be noted that the sanctions specified in the Consolidated Law are calibrated 
according to the seriousness of the offences committed. 
 

To this end Consob may: 

a) order the auditing firm not to use in performing audit activities, for a period of not more 
than two years, the person responsible for the audit in which the irregularities were found; 

b) prohibit the firm from accepting new audit engagements for a period not longer than one year. 
 

Article 163.2 of the Consolidated Law authorizes Consob to impose a sanction that is 
more serious than those referred to above, the deletion of the auditing firm from the Special 
Register. The law provides for this sanction to be imposed when: 

a) the irregularities found are particularly serious; 

b) the requirements for entry in the Special Register are no longer satisfied and the firm does 
not satisfy them within a time limit, of not more than six months, established by Consob; 

c) the firm does not comply with sanctions referred to in Article 163.1 of the Consolidated 
Law. 

 
Lastly, under Article 163.3 of the Consolidated Law, Consob may also delete an 

auditing firm from the Special Register where, for an uninterrupted period of 5 years, it has 
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not carried out any statutory audit engagements for which the Consolidated Law prescribes 
entry in that register. 
 

The measures described above can only be imposed at the end of an administrative 
proceeding governed by the rules contained in the law that established Consob (Law 
216/1974), the Law 241/1990 and the related implementing regulations issued by Consob. 
The procedure starts by Consob notifying the alleged irregularities to the person responsible 
for the audit and the auditing firm concerned in a formal document approved by the 
Commission. The auditor and the auditing firm have 30 days in which to submit their 
objections in writing; not later than 6 months from the date the charges were brought Consob 
decides whether or not to impose the sanction. Sanctions imposed by Consob can be 
challenged by the auditor and the auditing firm concerned before the Regional Administrative 
Tribunal and, at the second level, before the Council of State. 
 

Provision is made for sanctions imposed by Consob to be adequately publicized by 
posting them on Consob’s website (www.consob.it) in the weekly newsletter “Consob 
Informs” and by publishing the full text of the resolution in Consob’s Bollettino Ufficiale, 
which is also available on the authority’s website. 
 

Article 156 of the Consolidated Law establishes that the reports issued by auditing 
firms entered in the Special Register on the financial statements of companies subject to 
statutory audit are to be signed by the person responsible for the audit, who must be a 
shareholder/partner or director of the firm and entered in the Register of Auditors kept by the 
Ministry of Justice. 
 

In view of the links between the Special Register of auditing firms and the Register of 
Auditors, the Consolidated Law provides for a flow of information between Consob and the 
Ministry of Justice when they adopt resolutions imposing sanctions. Under Article 163 of the 
Consolidated Law all the sanctions imposed by Consob must be notified not only to the 
interested parties but also to the Ministry of Justice, which in turn has to inform Consob of all 
the measures it adopts with respect to persons entered in the Register of Auditors. As a 
member of the Central Commission for Auditors, Consob takes part in the supervision of all 
the persons entered in Register of Auditors. 
 

Lastly, whenever a resolution is adopted deleting an auditing firm from the Special 
Register, all its clients subject to statutory audit must be promptly informed, so as to allow 
them to appoint another registered auditing firm. If a company fails to appoint another firm, 
Consob proceeds on its own authority to make the appointment and determine the fee the new 
firm is to be paid. 
 
 
3. Regulation, guidance and recommendation of standards for the proper performance 

of audits 
 

The Consolidated Law lays down the fundamental principles of the auditing system and 
entrusts Consob with the task of implementing some of its provisions in detail by regulations. 
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In addition to this regulatory activity, under Article 162.2c) of the C onsolidated Law 
Consob can recommend the adoption of auditing standards and methods after consulting the 
Italian accounting profession. 
 

Starting with the audits of companies’ financial statements for the year ended 31 
December 2002, Consob has recommended the adoption of new auditing standards based on 
the international standards on auditing (ISA) and the fruit of close cooperation between 
Consob and the Italian accounting profession. 
 

All the communications concerning auditing issued by Consob to auditing firms are 
posted on its website (www.consob.it). 
 
 
 
4. Criminal sanctions applicable to auditing firms 
 

Articles 2624 and 2638 of the Civil Code, Articles 177, 178 and 179 of the 
Consolidated Law and Article 622 of the Penal Code establish that auditors are criminally 
liable for making false statements in reports and communications related to audited 
companies, obstructing the performance of the functions of public supervisory authorities, 
entering into illegal financial relationships with audited companies, receiving illegal 
compensation from the same, and using and divulging confidential information obtained in 
the performance of an engagement. 
 

Article 179 of the Consolidated Law provides for judgements issued against directors, 
shareholders/partners or employees of an auditing firm for the above-mentioned offences to 
be notified to Consob by the judicial authority that issued the judgement. 
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Public Company Accounting Oversight Board _//C_,--Attention: Office of the Secretary ¢ _ _'_,/1666 K Street, NW

Washington, DC 20006-2803

Docket No. 001

We are pleased to comment on the Board's "Proposal of Registration System for Public Accounting
Firms". Our comments follow in the general order of the proposed rule.

1. Form 1 Part I Item 1.2 Applicant Contact Information

A registering firm is asked to provide the address of its "headquarters office". What is the primary factor
in this determination? Our Firm has multiple offices and management in various different offices. For

example, our CEO and certain direct support personnel are located at one of our Indianapolis, Indiana
offices and our CO0 is located at our Oakbrook, Illinois office. Those are the offices those two

individuals were in before they were selected as CEO and COO, and future CEOs and COOs may be
located in other offices. Management meetings are held at various different locations or by
teleconference. We have a concentration of administrative personnel in one of our South Bend, Indiana
offices. Our other South Bend office contains mostly professionals and the national office of Technical

Standards personnel who will be listed as the primary contact in Item 1.3. We do not refer to any
particular office as the "headquarters".

2. Form I Part I Item 1.6 Associated Entities of Applicant

A registering firm is asked to provide information about associated entities that engage in the practice of

public accounting. If the firm registering is a subsidiary of another entity ("holding company"), is
information as to the holding company to be provided even if the holding company does not itself

"engage in the practice of public accounting"?

3. Form I Part I Item 1.8 Required Licenses and Certifications

A registering firm is asked to indicate if individual accountants who participate in audits have all licenses
"required". While many of the personnel in a firm may have licenses, we think it is possible that most of

the personnel in a firm may not be "required" to have those licenses. Presumably if the audit partner has
a license, there then is no additional requirement that those that perform the audit under the direction of

this par_ter are "required" to be licensed. In fact, many firms use personnel on audits that may not yet

have passed the CPA exam or are not yet eligible for a CPA license due to having not yet met the
experience requirements. Are we to presume that we should respond only for the professionals that sign

the audit reports and have the final responsibility for the audit engagement? Or do you want all licenses
held even ff they are not "required". Further, it also seems that this question may be answered "yes" or

"no", and that the detail of such licenses is only required under Item 7.1.

CROWE, CHIZEK AND COMPANY LLP I '91_'_:_-_t'_l'_._'_
330EASTJEFFERSONBOULEVARD POSTOFFICEBOX7 SOUTHBEND, INDIANA 46624 574.232.399'2 FAX574.236.8692 AmemberofHotwathlnteraational
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4. Form I Part II Items 2.1-2.4 Listings of Applicant's Public Company Audit Clients and Related Fees

These sections call for registering firms to provide information as to issuers for which audit reports are

prepared or issued during the specified calendar years. We assume this is based on the date of the audit
report itself and not on the date of the financial statements covered by that report. Thus for item 2.1 we
assume that if a firm registers during calendar year 2003 the "preceding calendar year" would be 2002

and thus an audit report issued in early 2002 for December 31, 2001 year-end financial statements would

be listed. It would help if this could be clarified.

5. Form I Part I1 Items 2.1 Issuers for Which Applicant Prepared Audit Reports

Questions (d) though (g) call for information regarding fees for the issuer's fiscal year. We note that if fee

information for 2001 is to be provided (see prior comment), this fee information for 2001 may not have

been recast by issuers into the new Schedule 14A categories of audit, other accounting, and tax services,
since these new proxy requirements are not effective until May 6, 2003.

6. Form I Part II Items 2.1-2.2 Issuers for Which Applicant Prepared Audit Reports ...

These sections call for registering firms to provide information as to issuers for which audit reports are

prepared or issued during the specified calendar years. If a firm registering has merged with another
firm, acquired another firm, or divested a segment ot its firm, during to or subsequent to the period
covered, how should the acquiring firm report audit reports issued by its predecessor or acquired or
divested firms?

7. Form 1 Part II Items 2.1-2.4b Issuers standard industry code (SIC), as most recently disclosed in any

such filing

These sections call for registering firms to provide the SIC code of the issuer as the issuer has "most

recently disclosed" in its filings with the Securities and Exchange Commission. We suggest allowing

registering firms to provide the SIC code from the filing that contains the audit report being covered.
Some registrants change their businesses over time, are acquired by other entities, divest of operations,
and so on, any of which may change the SIC code for the issuer. The "most recently disclosed" SIC code
might describe today's business of the issuer, but it may not describe the SIC code of the business that
was audited in the past. Also, searching for the "most recently disclosed" SIC code may take unnecessary
time.

8, Form I Part III Item 3.1b-e Fees received by applicant

This section calls for the registering firm to provide fee information. The registering firm may have had a

merger with another firm, acquisition of another firm, or divestiture of a segment of the firm, or
otherwise have been reorganized or restructured. The firm that is registering may not have any revenue
in its most recently completed fiscal year because it may be the successor to another firm, or the

information may have significantly changed due to the merger or disposal It would be helpful if you

could clarify how historical information should be provided in these cases.

9. Form I Part III Item 3.1b-e Fees received by applicant

This section calls for the registering firm to provide fee information as to "fees received". Iniormation as

to "fees received" appears to be cash collection information, and will not link up with proxy disclosures
which are "fees billed". It also wiU differs from Part II Items 2.1 and 2.2, which ask for information as to

"fees billed", rather than "fees received." Assume a firm has a March 31 fiscal year and audits an issuer

with a calendar year-end. The service for the December 31, 2002 audit may be provided in February 2003

(and thus included in the proxy statement as pertaining to the 2002 audit), the service may be billed in

March 2003 (and thus reported under Item 2.2 as fees billed for 2002), and collected in April 2003 (and
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thus reported under Part III as part of the fees received for the firm fiscal-year ending March 31, 2004.)

We suggest using a "fees billed" conceF':in this item.

10. Form I Part VI Item 6.1a Existence of Disagreements with Issuers

This section calls for information about reported disagreements where the registering firm is the former

accountant. Some registering firms may have reported disagreements with issuers where they
nevertheless remain the auditor. The requirement to "Indicate whether or not the applicant has been the
former accountant with respect to any disclosure of a disagreement with an issuer" appears to require

reporting only those disagreements where the registering firm is no longer the auditor, and to exclude

other disagreements.

11. Form I Part VIII Item 8.1b Consents to Cooperate with the Board

This section calls for obtaining consents to cooperate from all associated persons. We suggest clarifying
the extent to which such consents must be obtained. Item 8.1b refers to "associated persons", and

elsewhere in the proposal "associated persons" is defined as "in connection with the preparation or

issuance of any audit report", and defines "audit report" as pertaining to issuers. Hence, it may appear

that this requirement for the consents may be limited to persons that participate in the preparation or
issuance of an audit report for an issuer. However, if the extent is intended to be broader, this should be
clarified.

12. Form I Part VIII Item 8.1c Consents to Cooperate with the Board

This section calls for obtaining consents to cooperate from all associated persons. The proposal in Section
1001 (m) refers to associated persons as those who "... in connection with the preparation or issuance of

any audit report, .... participates as agent or otherwise on behalf of such accounting firm in any activity
of the firm". Does this pertain to all audits or just audits of issuers? Does this mean any activity of the

Firm or any activity of the Firm related to the audit of issuers? Some personnel in a firm, such as an
estate tax consultant, might perform only activities that do not involve them in audits, or that do not
involve them in audits of issuers. We suggest clarifying the scope of those from whom the consents must
be obtained.

13. Form I Part VIII Item 8.1 Consents to Cooperate with the Board

The note to this section calls for obtaining the consent within 45 days of submitting the application. This

requirement to have the consents "secured by the applicant within 45 days of submitting this application"
may not allow enough time to reasonably obtain these consents. A number of the people who must

provide consents may currently be on maternity leave, they may be on extended vacation, they may work

only during the certain months of the year, or they may be are away on military service. We suggest
increasing the time limit and also allowing consents to be obtained when a person returns to active work.

Further, if the Board requests more information of a registering firm so that a firm has to resubmit its

application, or if the payment of the registration fee takes a few additional days, it may happen that
consents will become more than 45 days old and have to be renewed, again bringing into focus the same

issues regarding people away from the firm for a time.

If you have any questions about these comments, please call Jim Brown at (574) 232-3992. Thank you for
the opportunity to comment.

 incerel , f cop
Crowe, Chizek and Company LLP
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March 31, 2003 
 
Office of the Secretary 
Public Company Accounting Oversight Board 
1666 K Street, N.W. 
Washington, D.C. 20006-2803 
 

 
Re:  PCAOB Rulemaking Docket Matter No. 001 

Proposal of Registration System for Public Accounting Firms  

This letter is submitted on behalf of Deloitte & Touche LLP, the non-U.S. member firms 

of Deloitte Touche Tohmatsu, and Deloitte Touche Tohmatsu.  We all are pleased to respond to 

the request for comments from the Public Company Accounting Oversight Board (the “PCAOB” 

or the “Board”) on its Proposal of Registration System for Public Accounting Firms, PCAOB 

Rulemaking Docket Matter No. 001 (March 7, 2003).   

Deloitte & Touche LLP 
10 Westport Road 
PO Box 820 
Wilton, CT 06897-0820 
 

Tel:   203-761-3000 
Fax:  203-834-2200 
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INTRODUCTION 

We support the goals of the Sarbanes-Oxley Act of 2002 (the “Act”) in restoring investor 

confidence as well as the Board’s efforts to faithfully implement the Act.  The Act requires that 

all public accounting firms that will prepare or issue an audit report for an “issuer” register with 

the Board.1  The act of registering with the PCAOB is thus critically important to the Board, the 

public markets, and the accounting profession, and we support the Board in creating the most 

rational, efficient, and effective registration system possible.  We believe that it is vital that the 

Board be successful in developing and executing its programs. 

In this comment letter, we have sought to identify those aspects of the Board’s proposal 

that we believe should be clarified or modified to enable the Board to carry out its duties and 

responsibilities in an efficient and effective manner and to ensure that applicants for registration 

better understand and are able to comply with their reporting responsibilities.  It is very 

important that the nature and extent of our comments not be misconstrued by the Board.  

Completing the anticipated application for registration with the Board will be – perhaps 

unavoidably – an overwhelmingly cumbersome task, and we urge the Board to consider our 

recommendations included herein and identify areas where it can refine the scope of the 

application process – thereby reducing the burden on both public accounting firms and the Board 

– without hindering the Board’s ability to perform its core responsibilities. 

There are two important points that we would like to highlight at the outset in order to 

keep our specific comments in perspective.  First, to the extent that we recommend that, for 

                                                 

 1 See Act, § 102(a); S. Rep. No. 107-205, at 7 (2002) (“Conditioning eligibility to audit public 
companies on registration with the Board is the linchpin of the Board’s authority.”); see also 
Act, § 2(a)(7) (defining “issuer”). 
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registration purposes, less information be required from applicants than required by the proposal, 

we are not suggesting that the Board or its staff would not have access to further information – to 

the extent permitted by law – from registered public accounting firms during the inspection or 

disciplinary process.  Our comments relate solely to the registration process.  Second, in this 

letter we recommend that, with respect to non-U.S. firms, registration be preceded by a dialogue 

and cooperation among regulators in order to resolve or reconcile conflicts that exist in law and 

to ensure that any conflicting or overlapping objectives among regulators be minimized.  Our 

objective in making these recommendations is to assist the Board in following a logical path to 

the most effective result. 

Our comments generally follow the order in which the Board’s March 7, 2003 Release 

No. 2003-1 presents the registration system proposal.  We first set forth general comments that 

address some of the larger issues that arise in many aspects of the Board’s proposal.  We then 

provide comments on the specific proposed rules, including the proposed definitions and the 

proposed method for treating material confidentially.  Finally, we offer our comments with 

respect to each part of the proposed application form (“proposed Form 1”).   

GENERAL COMMENTS 

We have identified a number of significant issues that are pervasive throughout the 

Board’s proposal and warrant consideration by the Board. 

I. COMPLYING WITH THE PROPOSED REGISTRATION REQUIREMENTS WILL BE 
CHALLENGING FOR FIRMS AND WILL RESULT IN VOLUMES OF INFORMATION 
THAT MAY NOT BE USEFUL TO THE BOARD 

Complying with the proposed reporting requirements will be challenging.  Collecting the 

information necessary to complete the proposed registration application will require substantial 

time, resources, and effort for those applicants with a significant number of issuers or associated 

personnel.  We understand the need to devote adequate resources to the registration process, but 
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because many of the current proposed definitions are very broad, the subject matter that must be 

reported under the proposal would be voluminous, and ultimately not helpful to the Board.  The 

following examples illustrate the scope of the problem. 

First, we note that the U.S. member firm of Deloitte Touche Tohmatsu has approximately 

23,000 professionals who could conceivably be deemed subject to one or more aspects of the 

proposed rule.  There are an additional 80,000 non-U.S. professionals employed by non-U.S. 

member firms of Deloitte Touche Tohmatsu, and each of those non-U.S. associated firms 

anticipates registering individually so long as it meets the criteria for registration identified in 

Proposed Rule 2100.2  We believe it is obvious that obtaining and reporting information 

concerning tens of thousands of individuals would be an overwhelmingly burdensome task.  

Moreover, we question both the relevance of much of this information to the Board’s task, as 

well as the use that the Board will be able to make of much of the voluminous data that it 

currently proposes applicants to provide.  In this regard, we note that the turnover among non-

partner personnel in the accounting profession would make much of the information proposed to 

be reported almost immediately obsolete. 

Second, under the Board’s proposal, applicants would appear to be required to report 

information about not only their own personnel, but also information about certain other 

applicants’ personnel as well.  Thus, for example, the proposal could be interpreted as requiring 

the Deloitte Touche Tohmatsu U.S. member firm to list on its roster certain accountants who 

work for another Deloitte Touche Tohmatsu member firm – even though the Deloitte Touche 

Tohmatsu member firm located in that country would be submitting a separate application with 
                                                 

 2 As used herein, the term “associated firms” includes individual firms that are members of 
international organizations or members of international associations of firms. 

File No. PCAOB-2003-03 Page 256



   

4 

the Board and listing these same individuals on its roster.  Similar multiple reporting obligations 

would also arise in connection with the proposed consent requirements in Part VIII of the 

application form and the proposed reporting of past and pending proceedings involving certain 

individuals.  The multiplicity that would result from imposing on more than one applicant 

identical reporting obligations regarding the same individuals would be needlessly burdensome 

for all involved – the applicants, their partners and employees, and the Board.   

Third, much of the information that the Board’s proposal would require applicants to 

provide is already available in the public domain and could be easily obtained by the Board 

without imposing a double-reporting obligation.  For example, lists of issuers (not including 

foreign private issuers) for which audit reports were issued, information about fees related to 

such issuers on an individual issuer basis, and reports of changes in auditors, are all available 

through the EDGAR system maintained by the United States Securities and Exchange 

Commission (the “Commission” or the “SEC”). 

Given the broad scope of much of the current proposal, including the proposed 

definitions, it will likely take larger firms months and substantial human and monetary resources 

to collect and process the necessary information about their relevant personnel, certain 

independent contractors and other entities, and their clients’ fees.  Once collected, it will then 

take a significant amount of time to “upload” the collected information into the Board’s web-

based application form.  Other unpredictable data integration and functionality problems with the 

web-based system could seriously hamper the registration process.  In short, the registration 

process will be an arduous one, likely fraught with unforeseen problems.   
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II. THE BOARD SHOULD CONSIDER RELATED COSTS AND BENEFITS CAREFULLY 
BEFORE IMPOSING REPORTING REQUIREMENTS THAT GO BEYOND THE ACT’S 
REQUIREMENTS  

Congress created the PCAOB to provide a new layer of oversight with respect to the 

performance of audits of issuers and set forth various reporting requirements in furtherance of 

that objective.3  In several areas, the Board has proposed expanding upon the relatively extensive 

and specific requirements set forth in the Act by requiring applicants to report additional 

information.  Parts of the Board’s proposed registration requirements, for example, request 

information from applicants regarding information about such details as long-concluded legal 

proceedings against associated persons such as non-accountant staff members, revenues received 

from non-public clients, and information about accountants who do not work on audits for 

issuers.  Those items are not required by the Act and are not clearly relevant to the Board’s 

overall responsibilities with respect to audits of issuers.4     

We understand that the Act gives the Board certain authority to require firms to provide 

more information than that specifically required by Congress when “necessary or appropriate in 

the public interest or for the protection of investors.”5  We would urge the Board to be cautious 

in exercising that authority, however, and to consider the costs and benefits carefully before 

deciding that more onerous reporting requirements are necessary for the application.  We have 

                                                 

 3 See Act, §§ 101(a), 102(b)(2). 

 4 See Act, § 101(a) (establishing the Board “to oversee the audit of public companies that are 
subject to the securities laws, and related matters, in order to protect the interests of investors 
and further the public interest in the preparation of informative, accurate, and independent 
audit reports for companies the securities of which are sold to, and held by and for, public 
investors”). 

 5 Act, § 102(b)(2)(H). 
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noted in the specific comments below some of the places where we think the proposal should 

follow more closely Congress’s specifications, including the reporting requirements with respect 

to legal proceedings.  In addition, many of the problems posed by over-broad definitions occur in 

areas where the Board proposes to go beyond the Act.  These aspects of the proposal would be 

particularly burdensome for larger firms – burdens that in our view would not be outweighed by 

any substantial benefits to the Board’s ability to fulfill its duties.   

III. THE PROPOSED REGISTRATION REQUIREMENTS RAISE VARIOUS PRIVACY 
ISSUES  

Some of the information proposed to be reported to the Board ordinarily would remain 

confidential.  For example, the proposal would require applicants to provide the social security 

numbers (or non-U.S. equivalents) of their accountants, as well as information about legal 

proceedings involving certain personnel.  Applicants would also be required to disclose 

information about their clients and the fees billed for services provided to those clients.6  

Providing these types of information to the Board may implicate U.S. or non-U.S. privacy and 

confidentiality laws, as well as accountants’ professional obligations (as discussed in more detail 

in section IV and in Appendix A).  As a result of these legal and professional constraints, firms 

would be placed in the unfortunate position of having to choose between complying with the 

Board’s requirements and potentially violating applicable legal and professional standards, or 

filing incomplete applications with the Board.  The Board should revise its reporting 

requirements to avoid presenting firms with such an unworkable dilemma. 

                                                 

 6 The proposed fee disclosures do not align with the Commission’s fee disclosure rules and 
thus some of the information that would be reported to the Board under the proposal would 
not have otherwise been made public by the issuer in a filing with the Commission. 
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IV. THE IMPLICATIONS OF SEVERAL ASPECTS OF THE PROPOSAL COULD BE 
PARTICULARLY PROBLEMATIC UNDER THE LAWS OF MANY NON-U.S. 
JURISDICTIONS 

A. Non-U.S. Applicants Will Be Forced To Confront Potential Conflicts 
With Various Legal And Professional Obligations  

The Board’s proposal requires certain non-U.S. public accounting firms to register with 

the Board.7  As the Board’s proposing release makes clear, the Board is acutely aware that issues 

concerning potential conflicts with non-U.S. laws may arise with respect to non-U.S. applicants.8  

The Board has rightly identified an area that is filled with difficulties for non-U.S. applicants.  

Several of the currently proposed reporting requirements appear to be at odds with non-U.S. laws 

and professional standards that govern the treatment of certain client and employee information.   

The potential conflicts are numerous.9  For example, we believe that much of the 

information proposed to be required by the Board likely would be considered “personal data” 

under the European Union Directive dealing with data protection, Directive 95/46/EC.  Personal 

data includes many of the personal details requested in the proposed rule for accountants and 

other persons associated with a firm.  Information relating to criminal, civil, or administrative 
                                                 

 7 We have also attached hereto as Appendix B our responses to some of the specific questions 
regarding non-U.S. applicant issues that are posed by the Board in its release. 

 8 See, e.g., PCAOB Release No. 2003-1, at 13 (inviting comments on the question of whether 
“the Board’s registration requirements conflict with the law of any jurisdiction in which 
foreign public accounting firms that will be required to register are located”); see also id. at 1 
(“The Board recognizes that the registration of non-U.S. firms will raise special issues.”); id. 
at 3 (“The Board recognizes that the registration of foreign public accounting firms may raise 
issues that are not present in the case of U.S. firms.”). 

 9 To highlight in more detail the issues raised by the potential conflicts with non-U.S. laws, we 
have attached as Appendix A a chart that illustrates some of these potential conflicts.  We 
also have considered the additional analysis conducted by the Linklaters law firm and we 
understand that analysis is being separately supplied to the Board for its consideration.  We 
would be pleased to provide the Board with a copy of this analysis if requested. 
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actions or disciplinary proceedings, as required to be provided under Part V of the proposed 

Form 1, is likely to be considered “sensitive personal data” subject to greater restrictions on 

dissemination under the Directive.  Similarly, England, France, Germany, Israel, and Switzerland 

each impose strict privacy and data protection laws tha t restrict a firm’s ability to disclose certain 

information about itself, its employees, or its associated firms’ employees, and in some cases 

even obtaining the employee’s consent would not shield the firm from liability for making the 

disclosure.10  Some of the Board’s proposed reporting requirements would appear to be in direct 

conflict with these laws. 

Potential conflicts with the laws and professional standards governing confidentiality of 

client information also abound.  For example, it appears that several countries impose strict 

confidentiality requirements on accountants not to reveal information about their work on behalf 

of clients, including fee information that has not been made public.11  In several countries, a 

violation of these confidentiality provisions also constitutes a criminal offense.12  In Switzerland, 

audit work papers appear to be protected from disclosure by the Secrecy Obligation of Article 

730 of the Swiss Code of Obligations and Article 321 of the Swiss Penal Code.  These Swiss 

                                                 

 10 See, e.g.,  Data Protection Act of 1998 (England); The 1978 French Law on Data Protection 
(France); The German Data Protection Act of 1990, as amended (Germany); Privacy 
Protection Law of 1981 (Israel); and Federal Law on Data Protection (Switzerland).  

 11 See, e.g., Article 321 PC (“Verletzung des Berufsgesheimnisses”) (under this provision, even 
obtaining client consent would not extinguish a firm’s potential liability to the client); 
Section 323 Handelsgesetzbuch (German Commercial Code) (establishing an accountant’s 
duty to keep client information confidential).   

 12 See, e.g., Section 203 Strafgesetzbuch (German Penal Code) (providing fines and prison 
terms for violations of accountants’ duties to keep information confidential); French Criminal 
Code, Article 226.13. 
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provisions protect not only the client’s confidential information, but also confidential 

information of other third parties that may have been obtained during the course of an audit.  

Similarly, the proposed requirement that applicants and their employees consent to 

produce documents may place them in violation of certain laws.  For example, in the Grand 

Duchy of Luxembourg, firm partners and all the staff are bound by professional confidentiality 

obligations that can be waived with respect to foreign authorities only to the extent that the 

foreign authority has entered into a treaty with the Grand Duchy of Luxembourg.   

Again, the existence of these potentially conflicting laws and standards would place non-

U.S. applicants in the precarious position of having to choose between (a) complying with the 

Board’s reporting requirements, thereby risking a violation of these non-U.S. legal and 

professional obligations, and (b) adhering to the legal and professional standards of their home 

jurisdictions, and thereby risk the Board’s disapproval of their registration applications and the 

resulting inability to provide audit services to issuers.  The Board should alter its proposal to 

account for these apparent conflicts.13   

B. Conflicting Laws And Standards From Other Jurisdictions Will Also 
Impact U.S. Applicants 

In addition to the impact that conflicting laws will have on non-U.S. applicants’ 

registration process, U.S. applicants may also be seriously affected.  Because the Board’s 

registration proposal appears to contemplate that U.S. firms will provide information about non-

                                                 

 13 In passing the Act, Congress demonstrated its intention not to impose unwavering U.S. 
standards in the face of non-U.S. laws and regulations that might be to the contrary.  As 
Senator Enzi explained, “I do not believe that it was the intent of the conferees to export U.S. 
standards, disregarding the sovereignty of other countries and their regulators.”  148 Cong. 
Rec. S7350, S7356 (daily ed. July 25, 2002). 
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U.S. applicants and non-U.S. personnel, laws and professional requirements from jurisdictions 

outside the United States could be implicated even for U.S. applicants. 

For example, if a U.S. applicant were to provide information about work that a non-U.S. 

“accountant” did on behalf of an issuer, the provision of that information could violate the non-

U.S. accountant’s professional obligations.14  In addition, the proposal would seem to require 

U.S. applicants to report information about certain pending and prior proceedings against non-

U.S. individuals and entities that have particular associations with the applicant.  Deloitte Touche 

Tohmatsu member firms operate in approximately 140 countries and many of these entities and 

their personnel would appear to fall within the currently proposed definition of “person 

associated with” the applicant and thus be covered by Parts V and VIII of the proposed Form 1.  

Requiring U.S. applicants to provide information about non-U.S. applicants and personnel would 

raise many of the same potential conflicts with the various data protection and other laws 

identified above.  

C. The Board Should Confer With Non-U.S. Regulators And Study The 
Potential Issues Raised By Extra-U.S. Application Of The 
Registration Process In Greater Detail 

We strongly encourage the Board to engage in further study and analysis of the issues 

raised by the potential conflicts of the Board’s reporting requirements with laws and professional 

obligations outside of the United States.  As the Board is aware, accounting firms are subject to 

many different regulatory schemes throughout the world.  The Board should continue its 

dialogue with non-U.S. regulators to facilitate the Board’s consideration of these potential 
                                                 

 14 See, e.g., Section 9 Berufssatzung WP/vBP (German Accountants’ Professional Articles of 
Association) (prohibiting an accountant from providing confidential information to third 
parties); Section 43 Wirtshcaftspruferordnung (Accountants Ordinance) (setting forth an 
accountant’s duty to keep client information confidential). 
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conflict of law issues, as well as to further cooperation surrounding their respective 

responsibilities relating to the accounting profession.  Because of the need for the Board to have 

dialogue with non-U.S. regulators, such that the Board and non-U.S. applicants have the 

necessary time to consider the full range of issues implicated by the proposed registration 

requirements’ potential conflict with various non-U.S. legal and professional standards, we 

recommend that the Board extend the time fo r non-U.S. applicants to register into the year 2004 

and defer implementation of the problematic registration requirements until the issues can be 

satisfactorily resolved.   

We also look forward to further discussions with the Board concerning its oversight, 

inspection, and disciplinary roles in the context of non-U.S. applicants.  We believe that dialogue 

and cooperation among regulators will be very important as these areas are contemplated.  

Without cooperation among regulators, non-U.S. applicants could be subject to conflicting 

regulatory obligations imposed by multiple regulatory bodies, or find themselves exposed to 

multiple liability or punishment for the same conduct.  By adhering to the principle of positive 

comity, each national regulatory authority could take advantage of other national authorities’ 

efforts and expertise to avoid duplication of effort and to provide a more efficient allocation of 

resources.  At this point, it is difficult to offer a complete and satisfactory comment on the 

potential powers of the Board in its inspection and investigative capacities before the Board is 

properly constituted and the rules regarding its powers in these areas are drafted and offered for 

comment.  We look forward to engaging in a more complete discourse at that time. 

V. THE BOARD SHOULD REVISE ITS PROPOSAL TO REDUCE UNNECESSARY 
BURDENS AND TO AVOID CONFLICTS WITH APPLICABLE LEGAL AND 
PROFESSIONAL OBLIGATIONS 

We acknowledge that the registration process constitutes a critical aspect of the Board’s 

authority.  We request, however, that the Board remain cognizant of the burdens imposed by the 
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registration process, including the sheer volume of information requested, the highly technical 

nature of the requests identified in the application, and the need for applicants to understand their 

new registration obligations in the context of existing (and potentially conflicting) legal 

obligations in their home jurisdictions.  The Board should seek to mitigate these burdens – which 

impact both applicants and the Board – wherever possible, such as by narrowing the scope of the 

information requested for registration to that information that clearly relates to the Board’s 

mission and by excluding information that is otherwise available to the Board.  Our suggestions 

to narrow definitions and adopt a more restrained set of data requirements during registration is 

in no way intended to suggest that the Board would not be able to access (or that we would 

refuse to provide) further information – to the extent permitted by law – in the context of issuer-

specific inquiries from the Board during inspections or disciplinary programs.  Our comments in 

this regard are solely related to the registration process. 

As noted above, some of the proposed registration requirements potentially conflict with 

several laws and regulations that relate to the protection of confidential information.  We believe 

that these potential conflicts with our professional and legal obligations as accountants should be 

resolved by limiting the reach of the proposed reporting requirements and by otherwise 

tempering such requirements by only demanding information “to the extent permitted by law.”  

Such a standard would embody appropriate deference to state and non-U.S. policies and 

judgments.  At a minimum, the Board should defer implementation of the problematic 

requirements that we identify in this comment letter until those potential conflicts issues are fully 

considered and satisfactorily resolved. 

We have also set forth in detail below several suggested approaches intended to clarify 

the scope of the proposed definitions to more clearly reflect the realities of the accounting 
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profession and how audits are performed.  Related to our suggested definition clarifications, we 

propose that, in order to prevent applicants from collecting and reporting information that relates 

to individuals who are more directly under the control of another applicant, the Board limit an 

applicant’s reporting obligations to information about those individuals and entities that are 

employed with or retained by the applicant and that the applicant would not reasonably expect to 

be covered by another firm’s registration application.  That approach would help to eliminate the 

prospect that more than one applicant could be faced with identical reporting obligations for the 

same individuals or entities, and would thereby serve to reduce the reporting burdens on 

applicants in a workable, principled manner.   

The burdens associated with the registration process also should lead the Board to 

provide explicit assurances in the final rule to applicants – and to the issuers they audit – that 

good faith efforts at compliance will be deemed sufficient to satisfy the registration 

requirements, despite any inadvertent omissions or difficulties that might arise during the 

registration process.  This flexibility is needed because the consequences of inflexibility raise the 

specter of failed registrations, which would have serious consequences for the capital markets.  

Similarly, we strongly urge the Board to consider adopting a rule that allows for an initial, 

provisional registration in the event the Board requests that an accounting firm supplement its 

application, or a firm is responding to such a supplemental request, at the time the 

October 24, 2003 deadline for registration comes to pass.   

In addition, we recommend that the Board establish procedures for applicants whose 

registration applications were disapproved to obtain a formal, fair review of the decision.  As 

detailed in our specific comments regarding the application form, we also urge the Board to 
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adopt certain transition periods where the requested information poses unique problems, or is 

particularly burdensome, as a result of the initial registration deadline.  

RULES OF THE BOARD 

Set forth below are comments with respect to selected proposed rules and definitions. 

RULE 1001. DEFINITIONS OF TERMS EMPLOYED IN RULES  

Throughout our comments, we address definitional issues as they relate to specific 

aspects of the proposed rules and form.  As a more general matter, we recommend that the Board 

revisit the use throughout the proposal of the terms set forth below.  We are concerned that, if 

adopted as proposed, these terms may expand the reach of the Board’s rules beyond the scope 

envisioned by Congress, impose unnecessary burdens on accounting firms that must register with 

the Board, and create a host of other harmful, unintended consequences. 

A. “Accountant” 

The meaning of the term accountant is critical to determining the scope of the applicant’s 

reporting obligations with respect to Parts V and VII of the proposed Form 1.  Proposed Rule 

1001(a) contains an extremely expansive definition of the term “accountant” that includes not 

only certified public accountants, but also individuals with an undergraduate or higher degree in 

accounting, or license or certification authorizing them to engage in the business of auditing or 

accounting, as well as individuals with at least a college degree, in any field, who “participate” in 

audits.  The Board’s section-by-section analysis indicates that the proposed definition is intended 

to include all individuals who “have the requisite licensing, certification, training, and/or 

File No. PCAOB-2003-03 Page 267



   

15 

experience, whether obtained in the United States or a non-U.S. jurisdiction, to be considered an 

accountant.”15   

We believe that this definition is overly broad and that the definition of “accountant” 

should be limited to certified public accountants, and accountants in non-U.S. jurisdictions 

holding licenses equivalent to that of a certified public accountant in the United States, who in 

each case have the authority to sign a firm’s name to an audit opinion.  This would effectively 

limit the definition of “accountant” to audit partners, and prevent firms – particularly larger firms 

– from having to supply information about hundreds or even thousands of individuals who, 

although licensed or otherwise certified, are not empowered to bind the firm by signing an audit 

opinion.  The Board should be most concerned with obtaining information about those 

accountants who are ultimately responsible for issuing the audit report.  Significantly, the 

Board’s proposed definition of audit report includes the important concept that only those reports 

that set forth “the opinion of th[e] firm” would fall within the definition. 16  Just as the definition 

of audit reports is limited to the “opinion[s] of th[e] firm,” so too should the definition of the 

“accountants” who prepare the audit reports be limited to those who have authority to sign such 

opinions.17 

                                                 

 15 PCAOB Release No. 2003-1, at A3- iii. 

 16 Id. at A1- ii. 

 17 We also stress that, in order to avoid duplicative reporting requirements for the same 
individuals, the Board should make clear that an applicant’s reporting obligations with 
respect to “accountants” is limited to those accountants who are employed or retained by the 
applicant and who the applicant would not reasonably expect to be covered by another 
applicant’s registration application.  For example, a non-U.S. member firm of Deloitte 
Touche Tohmatsu should not be required to report information about an accountant who 

[Footnote continued on next page] 
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In the alternative, the Board could choose to expand the definition of “accountant” 

beyond those who are empowered to bind the firm, to all certified public accountants and 

accountants with equivalent non-U.S. licenses, because, as a practical matter, the vast majority of 

individuals with the background necessary “to be considered an accountant” will be licensed.  By 

adopting that modification, the Board would ensure that the term “accountant” includes those 

licensed professional accountants who are involved with audit reports, while simultaneously 

providing firms with a reasonably identifiable basis for determining which personnel are covered 

by the definition.  In contrast, bringing other individuals within the definition of “accountant” on 

the basis of training and/or experience would obligate accounting firms to engage in fact-specific 

determinations about whether individual employees – who for larger applicants may number in 

the tens of thousands – possess the requisite qualifications to meet the Board’s definition.18  The 

proposed definition would also extend the Board’s authority to individuals who are not licensed 

accountants and are not engaged in auditing or accounting.  It is not clear that Congress intended 

the Board’s authority to extend so far.19   

If the Board retains the definition of “accountant” as currently drafted, we recommend 

that, at a minimum, the Board clarify what is meant by “participate” in an audit in Rule 

                                                 
[Footnote continued from previous page] 

works in the United States for the U.S. member firm because the U.S. member firm’s 
application would capture that information. 

 18 We note in this regard that under certain licensing rules, aspiring accountants cannot be 
licensed until they have had a minimum amount of accounting experience (e.g., two years) 
and have passed the required exam.  In addition to providing firms with a more definitive 
reporting guideline, tying the definition of “accountant” to licensed accountants may also 
therefore provide some measure of consistency against which the Board, regulators, and the 
public could evaluate firms’ application information. 

 19 See Act, §§ 101(a), 102.   
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1001(a)(3)(ii).  At the extreme, this language could be read to capture any college graduate 

employed by an accounting firm who has even a minimal role in audits:  for example, a college 

graduate who works as an audit scheduler to assign audit staff to all engagements may be 

deemed, literally, to “participate” in an audit.  Although we do not believe this would be an 

appropriate construction of the proposed definition, the Board should provide clear guidance to 

accounting firms and ensure that the definition more closely reflects the purposes of the Act. 

B. “Audit Report” 

The definition of “audit report” in proposed Rule 1001(e) also requires clarification.  As 

drafted, the proposed definition broadly includes any “document or other record” that is 

“prepared following an audit . . . in which a public accounting firm . . . sets forth the opinion of 

that firm regarding a financial statement, report or other document.”  We believe that this 

definition will be confusing to applicants and should be refined to encompass only those audit 

reports that express an opinion on an issuer’s financial statements, and are then filed with the 

Commission.  The term “audit report” should not be defined to include documents that set forth 

opinions about “report[s] or other document[s],” because the inclusion of those terms in the 

definition of “audit report” makes the Board’s intentions unclear.  We understand that the 

proposed definition of “audit report” tracks the definition of “audit report” set forth in § 2(a)(4) 

of the Act, but it is not clear that Congress intended the Board to use that definition, particularly 

where, as here, it creates serious implementation problems.  As proposed, the definition is so 

broad that it potentially could be interpreted to include any opinions expressed by an accountant 

in a document relating to a client on a variety of subjects whether or not the opinions have any 

direct relationship to a specific audit.  In addition, the proposed definition could sweep in 

communications between offices on the results of audit procedures, known as inter-office 
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reports, potentially requiring non-U.S. firms to register even if they have conducted limited audit 

procedures on an immaterial subsidiary.  We do not believe that the Board intended such a result.   

The currently proposed definition of “audit report” is particularly confusing in the context 

of Part II of the proposed Form 1, which requires firms to report information about issuers for 

which the firm “prepared . . . any audit report,”20 and proposed Part V, which requires the 

reporting of prior proceedings that involved conduct “in connection with an audit report.”  Much 

of the confusion could be avoided by refining the definition of “audit report” as we have 

proposed to include only those reports that express an opinion on an issuer’s financial 

statements, and are then filed with the Commission, consistent with the definition historically 

used by the Commission to identify the report issued by the independent auditor.21 

C. “Audit Services” 

As proposed, the definition of “audit services” in Rule 1001(f) will present reporting 

difficulties in connection with Part II of the proposed Form 1.  For reasons that are not explained 

in the proposing release, the Board has proffered a definition of “audit services” in Rule 1001(f) 

that “capture[s] the same category of services for which fees were required to be disclosed as 

                                                 

 20 That is, when attempting to understand the reporting requirement in Part II, applicants will 
have to determine those issuers for which they “prepared” a “document,” that was “prepared 
following an audit,” which “set forth the opinion of that firm regarding a . . . report or other 
document.”  Such an exercise will be both difficult and confusing.  The interplay between 
this definition of “audit report” and the other requirements in the proposal presents obvious 
interpretive problems. 

 21 See 17 C.F.R. § 210.1-02(a) (defining “accountant’s report” to mean “a document in which 
an independent public or certified public accountant indicates the scope of the audit (or 
examination) which he has made and sets forth an opinion regarding the financial statements 
taken as a whole, or an assertion to the effect that an overall opinion cannot be expressed.”). 
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‘audit fees’ pursuant to the Commission’s 2000 proxy disclosure rules.”22  Consistent with our 

comments provided below in connection with Part II, if the Board goes forward with this 

requirement, we recommend that the Board clarify that the term “audit services” means the same 

category of services for which fees are required to be disclosed as “audit fees” under the 

Commission’s 2003 fee disclosure rules, or that the Board simply cite the Commission’s rule as 

recently amended. 

D. “Other Accounting Services” 

The Board explains in its section-by-section analysis that the definition of “other 

accounting services” provided in Proposed Rule 1001(l) is modeled on “concepts used in the 

Commission’s recent revision of its auditor independence disclosure rules.”23  The proposed 

definition of “other accounting services,” however, appears to represent a hybrid of fee 

categories used under the Commission’s new rules and those implemented as part of the 2000 

rulemaking.  The definition combines: (1) those fees for services that must be disclosed as 

“Audit Fees” under the Commission’s new rules, but that would not have been disclosed as 

“audit fees” under the Commission’s 2000 fee disclosure rules; and (2) fees that must be 

disclosed as “audit-related fees” under the Commission’s new rules.24   

If the Board goes forward with this requirement, we recommend that the Board clarify 

the definition of “other accounting services” to avoid implementation problems in Part II of the 

proposed Form 1.  Specifically, “other accounting services” should be defined in a manner that 

                                                 

 22 PCAOB Release No. 2003-1, at A3-v (emphasis added). 

 23 Id. at A3-vi. 

 24 See id. at A3-vi and A3-vii. 
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conforms with the Commission’s new fee disclosure requirements.  Among other things, by 

aligning its fee disclosure requirements with the Commission’s new disclosure rules, under 

certain circumstances the Board will better enable investors to make sound comparisons between 

information provided in registration applications and other publicly available information.  

E. “Person Associated with a Public Accounting Firm” 

The term “person associated with a public accounting firm,” as set forth in proposed Rule 

1001(m), is overly broad and would cause great difficulties for firms in connection with their 

obligations under Parts V and VIII of the proposed Form 1.  The proposed definition covers any 

individual who is a “proprietor, partner, shareholder, principal, accountant, or professional 

employee of a public accounting firm, or any independent contractor or entity that, in connection 

with the preparation or issuance of any audit report[:] (1) shares in the profits of, or receives 

compensation in any other form from, that firm; or (2) participates as agent or otherwise on 

behalf of such accounting firm in any activity of that firm.”25  The section-by-section analysis 

goes on to state that “an employment or an independent contractor relationship with a public 

accounting firm is not required for a person to be covered by the definition.”26   

The proposed definition is very expansive and could be interpreted to include 

administrative staff, outside counsel for the firm, and others that are only tangentially related to 

an audit (and who would be very surprised to learn that they are “associated with a public 

accounting firm” and subject to the Board’s authority).  In addition, it would include all the 

individuals covered under the definition of “accountant” in proposed Rule 1001(a), which, as 

                                                 

 25 Id. at A1- iv (Rule 1001(m)). 

 26 Id. at A3-viii. 
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discussed above, is also defined too expansively.  The definition of “person associated with a 

public accounting firm” would be particularly burdensome for accounting firms in the context of 

Part V of proposed Form 1, which requires applicants to provide information about associated 

persons that are defendants or respondents in criminal actions, governmental and private civil 

actions, and administrative and disciplinary actions, involving conduct in connection with an 

audit report.  It would also be onerous in the context of Part VIII of proposed Form 1, which 

would require applicants to obtain, within 45 days of submitting an application for registration to 

the Board, signed consents from all of the applicant’s associated persons.  The problem of this 

over-broad definition thus cascades throughout the Board’s proposal. 

Although the Board’s proposed language is largely derived from § 2(a)(9) of the Act, we 

believe that the definition of “person associated with a public accounting firm” should be 

narrowed and clarified, as the SEC has done in analogous circumstances.  In adopting its new 

auditor independence rules, for example, the Commission first proposed a similarly broad reach 

for its rotation and compensation provisions, and subsequently limited the categories of 

professionals subject to those requirements based on the level of a professional’s involvement in 

auditing, accounting, and reporting issues that affect the financial statements and the extent of 

contact with management and the audit committee, in response to comments that the proposed 

rules extended too deeply and were overly broad.27  The narrower and more reasoned scope of 

                                                 

 27 See Strengthening the Commission’s Requirements Regarding Auditor Independence; Final 
Rule, 68 Fed. Reg. 6006, 6018-20 (Feb. 5, 2003) (citing comment letters on proposed 
rotation rules from The Business Roundtable (Jan. 14, 2003); Pfizer Inc. (Jan. 13, 2003); 
Aetna Inc. (Jan. 13, 2003); HSBC Holdings plc (Jan. 10, 2003); Deloitte & Touche LLP (Jan. 
10, 2003); KPMG, LLP (Jan. 9, 2003); Philip A. Laskawy (Jan. 9, 2003); and 
PricewaterhouseCoopers (Jan. 8, 2003)); and id. at 6024-26 (citing comment letters on 
proposed compensation rules from Deloitte & Touche LLP (Jan. 10, 2003); KPMG, LLP 

[Footnote continued on next page] 
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the final rules reflected the Commission’s recognition that applying the rotation and 

compensation provisions to professionals with only minimal involvement or contact was not 

necessary to accomplish the purposes of the Act and could compromise audit quality. 28  

We urge the Board to take similar action in this instance, and to specify that the term 

“person associated with a public accounting firm” extends only to individual proprietors, 

partners, shareholders, principals, accountants, professional employees, and independent 

contractors and entities, whose work for the accounting firm has some meaningful and material 

relationship to auditing, accounting, and reporting issues that affect financial statement audits.29  

We recognize the somewhat imprecise nature of that guideline, but we would propose that the 

Board interpret it to mean the following:   

• For those individuals who are employees of, or otherwise considered personnel of, 

the applicant, the term “persons associated” with an applicant should be 

interpreted only to include managers, senior managers, directors, and partners.  

That interpretation of the definition would capture those individuals with 

supervisory responsibilities over staff members as well as ultimate responsibility 

for the audits of public companies listed or traded in the United States.  Such an 

                                                 
[Footnote continued from previous page] 

(Jan. 9, 2003); McGladrey & Pullen, LLP (Jan. 9, 2003); and Ernst & Young LLP (Jan. 6, 
2003)). 

 28 See id. at 6018-20; 6024-26.  

 29 This limited definition still is problematic because applicants would not have the authority to 
compel employees of non-applicants or other applicants to execute consents.  As a result, 
registration issues still could arise, and we therefore are concerned that even the limited 
definition could disrupt the orderly function of the capital markets.  We urge the Board to 
work with the profession to identify a solution to this problem. 

File No. PCAOB-2003-03 Page 275



   

23 

interpretation would thus ensure that the Board receives the information that is 

relevant and necessary to its task, while providing applicants with a clear dividing 

line between management and staff members that would greatly facilitate their 

ability to comply with their new registration obligations.   

• With respect to independent contractors and entities, we suggest that the 

definition encompass only those independent contractors or entities that received 

payments from the applicant in connection with the preparation or issuance of an 

audit report to the extent that such payments exceed 10% of the fees paid to the 

applicant for that audit.30    

We also reiterate that the Board should clarify that an applicant’s reporting requirements 

extend only to those personnel that are employed or retained by the applicant and whom the 

applicant does not reasonably expect to be captured through another applicant’s separate 

application submission.  The “associated persons” definition should be clarified to reflect that 

concept.   

F. “Play a Substantial Role in the Preparation or Furnishing of an Audit 
Report” 

As proposed, the phrase “play a substantial role in the preparation or furnishing of an 

audit report,” as set forth in proposed Rule 1001(n), and the explanatory note to the rule, presents 

several issues.  We believe this phrase could be narrowed, with at most an inconsequential effect 

on the number of firms required to register with the Board.   
                                                 

 30 In addition, we urge the Board to exercise its exemptive authority under § 2(a)(9) of the Act 
to exempt from the definition of “person associated with a public accounting firm” (and thus 
from the materiality calculation) those persons that are “engaged only in ministerial tasks.”  
Granting such an exemption would be consistent with the purposes of the Act, the public 
interest, and the protection of investors. 
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First, as proposed, the first prong of Rule 1001(n) and the note accompanying the rule 

would mandate an assessment of whether a firm played a “substantial role” in the preparation or 

furnishing of an audit report based on a calculation of whether the “services” provided by the 

firm constituted 20% or more of the total engagement hours or fees provided by the principal 

accounting firm in connection with the issuance of its audit report.31  In many instances, several 

different firms, including firms from several different countries (and in some cases, several 

different international or domestic associations of firms) are involved in the audit of an issuer’s 

consolidated financial statements.  For those issuers that do not manage their “total engagement 

hours and fees” on an all- firms, all-countries basis, the individual firms participating in the audit 

will have no way of knowing the total number of engagement hours or fees.  Any such firm 

could only determine if it plays a substantial role in the audit if the total engagement hours and 

fees were accumulated on a consolidated basis by the issuer and such information was shared 

with each individual firm participating in the consolidated audit.  It does not appear that the 

Board (or any other entity or body) has the authority to require such activities by issuers or such 

disclosure to the individual separate firms participating in the audit.  

Second, as proposed, the first prong of Rule 1001(n) refers to “material services.”  As a 

result, the phrase “play a substantial role” could be interpreted to include situations in which a 

firm provides non-audit services, including internal audit services, to non-audit clients.  As a 

result, any number of firms that have no relationship to the accounting profession or to the audit 

engagement could be subject to the Board’s registration requirements through Rule 2100.  

                                                 

 31 See PCAOB Release No. 2003-1, at A1- iv, A1-v. 
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Consequently, the first prong of proposed Rule 1001(n) would have the adverse effect of 

requiring accounting firms and other audit client service providers to engage in burdensome 

analyses intended to determine whether the other service providers played a substantial role in 

the preparation or furnishing of an audit report.  This, in turn, could result in many service 

providers having to register with the Board simply because they provided services to issuers 

whose principal accountants are registered.  This is particularly true of service providers in non-

U.S. jurisdictions that would not otherwise be subject to registration. 

We believe these issues can be resolved by limiting the definition of the phrase “play a 

substantial role” to the content of the second prong:  “to perform audit procedures with respect to 

a subsidiary or component issuer the assets or revenues of which constitute 20% or more of the 

consolidated assets or revenues of such issuer.”  This modification would encompass 

substantially the same universe of firms, although that universe would be determined by a 

simpler, more definitive test, and would dramatically ease administration of the requirement.   

In addition, the Board should allow this determination to be made based on the issuer’s 

consolidated assets and revenues as of the issuer’s previous fiscal year end – otherwise, if based 

on the current year end, it is conceivable that an additional audit firm, not currently registered 

with the Board, could be deemed to play a substantial role, and if that additional firm is not yet 

registered, the firm would not have sufficient time to register and still work on the current year 

audit.  Accordingly, we recommend that the Board revise the definition such that the significant 

subsidiary test is based on the issuer’s consolidated assets and revenues as of the issuer’s 

previous fiscal year end. 

RULE 2100. REGISTRATION REQUIREMENTS FOR PUBLIC ACCOUNTING FIRMS  

Proposed Rule 2100 imposes the requirement of registering with the Board on each 

public accounting firm that “prepares or issues any audit report with respect to any issuer” or 
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“plays a substantial role” in the preparation or furnishing of such a report.  On its face, this 

language could be read to require registration of firms – including those located in non-U.S. 

jurisdictions – that have issued audit reports for issuers covering prior periods, but that do not 

currently have, and do not expect to have, an engagement with an issuer to prepare or issue, or 

play a substantial role in the preparation or issuance of, an audit report.  This could cause 

significant problems in those situations where an unregistered firm has issued an opinion for a 

prior period.  Either the firm would need to register with the Board in order to issue its consent 

with respect to the use of its opinion for the prior period, something the firm may be unwilling to 

do given the burden and expense, or the issuer would need to have the prior period re-audited by 

a registered firm, an expensive and seemingly wasteful undertaking.  Accordingly, we believe 

Rule 2100 should be clarified, or an appropriate exemption created, to establish that the issuance 

of an audit report prior to October 24, 2003 (the expected deadline for registering with the 

Board), by itself, does not trigger the provisions of Rule 2100.  

RULE 2101. APPLICATION FOR REGISTRATION 

Rule 2101 requires applicants to file their applications and exhibits thereto electronically 

with the Board through the Board’s web-based registration system.  We encourage the Board to 

consult with technology specialists for the testing and development of that web-based system.  

Among other things, the Board should consider how functional this system will be and how 

much technological understanding applicants must possess to complete their submissions 

effectively.  As firms proceed through the application process and seek to use the web-based 

system, technical questions will undoubtedly arise.  To help address various technological issues 

with which applicants may be confronted during the registration process, the Board may wish to 

consider instituting a dedicated 24-hour help- line to respond to technology-based questions.  The 
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Board should also consider the potential language difficulties that some applicants may have 

with an English-only web-based system and take appropriate steps to reduce those barriers.   

In addition, given the amount of time that will necessarily elapse between an applicant’s 

initial collection of information and the actual submission of the application, the Board should 

establish an operative date prior to submission of an application through which time information 

submitted should be current.   

RULE 2103. REGISTRATION FEE 

Proposed Rule 2103 provides that each applicant must pay a registration fee and that the 

Board will announce the registration fee from time to time.  While the Board has not yet 

established the registration fee amount, the Board indicates that an applicant’s fee amount “will 

be determined by a formula and that registration fees will vary with the size of the applicant.”32  

Although it is not entirely clear, the formula could involve some relevant metric tied to the 

issuers audited by the applicant, such as the total number of issuers audited by the applicant, the 

U.S. market capitalization of issuers audited by the applicant, or some like variation.  If this is 

the case, to avoid the potential for double-counting, the Board should clarify that only the issuer 

data for those issuers that are audited by the applicant would be included in calculating the 

registration fee.  Issuer data for those issuers that are audited by associated entities that file 

separate applications should only be considered in connection with the associated entities’ 

respective applications.   

                                                 

 32 Id. at 7 (The Board notes that it “anticipates [determining the registration fee amount] in 
conjunction with establishment of its annual budget,” which the Board states will occur 
“before the registration system is operational.”). 
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In the alternative, the “size” of an applicant could be measured by the proportion of the 

applicant’s revenues that is derived from auditing the financial statements of issuers.  In this 

case, consideration should be given to the potential for significant variation, from one firm to the 

next, in the proportion of the firm’s revenues that is attributable to issuers.   

We believe that it is critical that the process for determining registration fees be as 

equitable as possible.  To facilitate this result, we believe that the Board should not announce the 

definitive formula for calculating registration fees without first publishing its suggested approach 

and affording a reasonable time for public comment on that approach. 

RULE 2105. ACTION ON APPLICATIONS FOR REGISTRATION 

Proposed Rule 2105(b) provides that the Board will take action on a registration 

application within 45 days of its receipt.  At that time, the Board will either approve the 

application, request more information from the applicant, or disapprove of the application by 

written notice to the applicant.  The Board’s proposal does not, however, contemplate procedures 

through which a rejected applicant can seek review of the Board’s determination or otherwise 

seek the Board’s reconsideration.  We believe that the Board should establish formal, fair 

procedures for aggrieved applicants to seek and obtain review of a disapproval decision. 33 

As we explained in our general comments, we also believe that the Board should grant an 

initial, provisional registration to those applicants that submit their applications in a timely 

manner, but that are not approved as of October 24, 2003 as the result of a request from the 

Board to provide supplemental information.  The consequences of non-registration of a firm due 
                                                 

 33 See also Act, § 105(a) (in context of investigations and disciplinary proceedings, Board must 
establish “fair procedures”).  Private regulatory bodies, such as the National Association of 
Securities Dealers, have chosen as a matter of policy to adopt fair procedures.  See, e.g., 
NASD Rule 1015. 
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to a rejected application or delayed acceptance (for other than substantive reasons) would not 

serve the public interest and would cause severe hardship for issuers.  Furthermore, non-U.S. 

applicants should have an opportunity to submit an initial application that will be given 

automatic confidential treatment by the Board in order to prevent potential reporting miscues that 

may improperly distort investors’ perceptions. 

RULE 2300. PUBLIC AVAILABILITY OF APPLICATIONS AND REPORTS 

We support the Board’s intention to treat certain material confidentially and believe that 

the availability of such treatment is essential to the registration process.  We note, however, that 

the proposal states that regardless of a decision to grant confidential treatment to information, the 

Board will maintain its ability to provide that information to the Commission. 34  Although we 

understand that the Board will work closely with the Commission and support that close 

relationship, we are concerned that such “onward” production – without more protection – will 

increase the likelihood that the information will lose its confidential character, and will erode the 

ability of the applicant to claim that the information should be protected from disclosure to third 

parties.   

In order to help protect the confidentiality of any information that the Board provides to 

the Commission, the Board should clarify that it will request confidential treatment of any 

confidential information that it provides to the Commission.  Further, once the information is 

provided to the Commission, the information might be deemed subject to disclosure under the 

Freedom of Information Act (“FOIA”).35  Compounding such potential disclosures is the 

                                                 

 34 See PCAOB Release No. 2003-1, at A1-x. 

 35 See generally 5 U.S.C. § 552.  
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possibility that if the information were the subject of a request under FOIA, the applicant that 

provided the information to the Board may never be informed by the Commission of that request.  

The Commission has procedures in place, however, by which a person (or entity) submitting 

information to the Commission for which it requests confidential treatment on behalf of another 

person (or entity) may provide the Commission with information about the person on whose 

behalf it is requesting the confidential treatment.36  In such instances, if that information is the 

subject of a FOIA request, the Commission will notify the person on whose behalf the submitter 

requested the confidential treatment.37  To help ensure that the party with the ultimate interest in 

maintaining the confidentiality of the information is informed of a pending FOIA request that it 

might want to challenge, we recommend that the Board expressly state in its final rule its 

intention to provide the Commission with any necessary information about the person on whose 

behalf it is seeking confidential treatment and that it will, in any event, notify the relevant 

applicant of any FOIA request for access to an applicant’s information. 

Given the lack of familiarity that non-U.S. applicants in particular will have with the 

registration process, non-U.S. applicants should have their applications given automatic 

confidential treatment until final submission and the Board should make efforts to work with 

these applicants during the registration process.  Providing non-U.S. applicants with an 

opportunity to submit an application in “draft” form – similar to the treatment given first-time 

foreign private issuers by the Commission – would help to avoid inadvertent reporting mishaps 

and the public’s receipt of misinformation. 

                                                 

 36 See 17 C.F.R. § 200.83(c)(5). 

 37 See id. at § 200.83(d)(1). 
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APPLICATION FORM 

Set forth below are specific comments on the proposed Form 1. 

PART I. IDENTITY OF THE APPLICANT 

Part I of proposed Form 1 requires each applicant to provide certain identifying 

information to the Board.  Although many of the requirements of Part I are consistent with the 

mission of the Board and the authority granted to it by the Act, certain requirements would place 

heavy burdens on applicants without providing commensurate benefits to the Board or its 

mission.  Other proposed requirements could be clarified to ensure appropriate compliance.   

A. The Undefined Term “Predecessor” Presents Complications  

Item 1.1 requires the applicant to “state the name or names under which the applicant (or 

any predecessor) issues audit reports, or has issued any audit report during the five years prior to 

the date of this application.”38   The proposal does not define the term “predecessor.”  The term 

should be interpreted consistent with principles of corporate law to mean an entity for which the 

applicant is the successor in interest with respect to the entity’s liabilities.  The term 

“predecessor” should not be construed to include those entities from which the applicant has 

assumed no liability and would not be deemed to have successor liability.  Accordingly, we 

recommend that the Board clarify Item 1.1 by defining the term “predecessor” to apply only to 

firm name changes and to firms for which the applicant would be deemed to be the successor in 

interest with respect to the other firm’s liability. 

                                                 

 38 PCAOB Release No. 2003-1, at A2- ii (emphasis added). 
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B. Applicants Should Not Have To List All Of Their Offices Or 
Associated Entities 

Item 1.5 requires the applicant to “furnish . . . the physical address (and, if different, 

mailing address) of each of the applicant’s offices.”39  Similarly, Item 1.6 requires the applicant 

to provide “the name and physical address . . . of all associated entities of the applicant that 

engage in the practice of public accounting or preparing or issuing audit reports or comparable 

reports.”40   

We suggest that the Board only require applicants to report those offices at which audit 

reports for issuers are prepared.  Providing information regarding offices at which no audit 

reports are prepared for issuers is unlikely to assist the Board in overseeing the audit of issuers.   

With respect to Item 1.6, the Board should clarify that applicants need not list as 

associated entities other firms that are expected to be separate applicants in their own right.  For 

example, a Deloitte Touche Tohmatsu member firm in one country should not need to provide 

information in response to Item 1.6 about a Deloitte Touche Tohmatsu member firm in another 

country, which will file a separate application.  We also propose that the same limiting principle 

we suggest for Item 1.5’s office reporting requirement be applied to Item 1.6’s requirement 

concerning associated entities, so that only those associated entities that prepare audit reports 

would be covered.   

C. Proposed Item 1.8 Should Be Clarified 

Item 1.8 requires the applicant to “[i]ndicate whether the applicant and all individual 

accountants associated with the applicant who participate in or contribute to the preparation of 
                                                 

 39 Id. at A2- iii. 

 40 Id. 
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audit reports have all licenses and certifications required by governmental (federal, state, and 

non-U.S.) and professional organizations.”41  We believe that this requirement should be 

clarified.  First, the Board should limit the obligations under Item 1.8 to required governmental 

licenses and certifications, and not include any reference to professional organizations.  

Professional organization requirements may be particularly unclear or ill-defined in some 

jurisdictions.  Second, it is ambiguous as to whether the Board intends for Item 1.8 to constitute a 

“blanket” certification that all of an applicant’s professionals have the requisite licenses and 

certificates, or whether it is requesting that the applicant provide licensing and certificate 

information for each and every one of its accountants on an individualized basis.  If the Board 

intended the latter, this requirement is largely (if not wholly) overlapping with the reporting 

requirements contained in Items 7.1 and 7.2.  If the Board intends a “blanket” certification, it is 

somewhat unclear what value this certification would add over the information provided in Items 

7.1 and 7.2.  Third, the Board’s proposal does not define who would be deemed to have 

“participate[d] in” or “contribute[d] to” the preparation of audit reports for the purposes of this 

Item.  The lack of a clear definition could complicate compliance.  Finally, Item 1.8 does not 

appear to contemplate that some accountants (as currently defined) in fact will not have licenses.  

In many U.S. states, an accountant may not apply for a license until he or she has a certain level 

of accounting experience and has passed the CPA exam.  While these individuals may be labeled 

“accountants” – and certainly would fall within the currently proposed Board definition of 

“accountant” – it is unclear what treatment applicants should give them with respect to Item 1.8.   

                                                 

 41 Id. at A2- iv. 
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In order to avoid confusion surrounding this issue, we suggest that the Board consider 

limiting the scope of Item 1.8 to whether the applicant itself possesses the requisite licenses or 

registration certificates to engage in the practice of auditing.  If so limited, Item 1.8 would thus 

comport with Item 1.7’s focus on the applicant’s licenses, and serve as a certification that the 

licenses reported in response to Item 1.7 are all that are legally required of the applicant. 

PART II. LISTING OF APPLICANT’S PUBLIC COMPANY AUDIT CLIENTS AND 
RELATED FEES 

Part II of the proposed Form 1 requires an applicant to report fees charged to issuers.  As 

a threshold issue, we believe that the Board should reconsider the need for applicants to provide 

the extensive fee information outlined in Part II of proposed Form 1.  Issuers are already 

required, or will soon be required, to disclose substantially similar information about fees paid to 

their principal auditor under the Commission’s rules, and this information is, or will shortly be, 

publicly available through the Commission’s EDGAR system.  If the Board decides to go 

forward as proposed, we have several suggestions with respect to the Board’s approach as set 

forth below. 

A. The Board Should Address Certain Confidentiality Issues 

Proposed Rule 2300 sets forth a procedure by which applicants can request confidential 

treatment of any information submitted to the Board in connection with an application for 

registration.  The proposed rule provides for an applicant to submit to the Board the information 

for which confidential treatment is requested along with an explanation why the information 

should be protected from disclosure.  Although this procedure may be appropriate for most items 

on proposed Form 1 because they pertain to information about the applicant, its associated 

entities, and persons associated with the applicant, the procedure presents unique difficulties in 

the context of Part II, which focuses on the applicant’s public company audit clients.  Because 
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Part II pertains primarily to an applicant’s clients, the information it seeks to elicit in some cases 

may not be the applicant’s to disclose.   

Requiring disclosure of information about an applicant’s client may breach 

confidentiality expectations between the applicant and the client, regardless of whether the Board 

agrees to treat the information confident ially.  For example, depending on timing, an applicant 

could face having to disclose fee information for audit clients that have not yet made that 

information available in their proxy statements, which under Commission rules are not due until 

120 days after fiscal year end.  The same confidentiality issue would arise with respect to 

information about audit reports that an applicant expects to prepare or issue, or with respect to 

which an applicant expects to play a substantial role (proposed Items 2.3 and 2.4, calling for such 

information about “expected” audits), because information pertaining to future periods will not 

necessarily have been disclosed publicly prior to the filing of the accounting firm’s application 

with the Board.  These confidentiality concerns also apply to non-U.S. applicants, where 

disclosure of the proposed fee information may violate laws and professional standards in several 

countries.42  Similarly, because the proposed fee disclosure requirements do not align with the 

Commission’s recently adopted fee disclosure rules, much of the financial information required 

to be disclosed would not have been previously reported in a public filing.  This is true with 

respect to information about fees billed to foreign private issuers, which are not currently 
                                                 

 42 See, e.g., Italian Civil Code Article 2407 (setting forth the duty of auditors to maintain the 
secrecy of the information encountered in the course of the auditor’s professional service); 
Institute of Chartered Accountants of Ontario, Rules of Professional Conduct § 208.1 (Dec. 
2002) (providing that a “member shall not disclose confidential information concerning the 
affairs of any client, . . . except . . . (c) when such information is required to be disclosed by 
order of lawful authority,” which exception may not be satisfied here because of the Board’s 
stated private capacity); Section 9 of the German Accountants Professional Articles of 
Association (providing a broad duty to keep all client information confidential). 
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required to disclose fee information and are not required to comply with the Commission’s new 

fee disclosure rules until the first fiscal year ending after December 15, 2003.  It is also true with 

respect to subsidiaries that are consolidated for financial reporting purposes but that nevertheless 

are “issuers” under proposed Rule 1001(k), such as subsidiaries that have registered debt 

securities under the Securities Act of 1933.  In such a case, frequently only the parent company 

would be billed for audit and other services.  Accordingly, absent an allocation of fees to reflect 

the proportion attributable to the subsidiary, there would be no fee information available for the 

subsidiary.   

In addition to raising issues with respect to firms’ confidentiality obligations to their 

clients, requiring disclosure to the Board of confidential information about an applicant’s client 

could undermine the client’s ability to assert that the information is privileged against third 

parties in the future.   

Accordingly, we recommend that the Board not require firms to provide non-public 

information about their issuer clients; or that the Board directly address these confidentiality 

issues.  If the Board were to choose the latter option, the Board might consider permitting non-

disclosure and requiring firms to maintain client consents that would allow disclosure upon a 

specific request from the Board; or to require periodic disclosures to capture information that, in 

the interim since the last Board filing, has become public.  At a minimum, the Board should 

require firms to report issuer fee data only once issuers themselves are required to comply with 

the Commission’s new fee disclosure requirement (i.e., for fee disclosures filed with respect to 

an issuer’s first fiscal year on or after December 15, 2003). 
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B. The Proposed Fee Disclosures About Audit Clients Should Be 
Harmonized With The Commission’s Fee Disclosure Rules 

In the section-by-section analysis, set forth as Appendix 3 to the proposing release, the 

Board states that it has, “to the extent possible,” used concepts from the fee disclosures required 

of issuers under the revised proxy disclosure rules recently adopted by the Commission. 43  The 

fee disclosures proposed by the Board, however, differ significantly from those required under 

the Commission’s new rules.   

To the extent the Board determines that it is appropriate to require the enhanced level of 

disclosure reflected in its proposal, we strongly believe that the Board’s proposed rules should be 

harmonized with the fee disclosures required under the Commission’s revised fee disclosure 

rules.  In particular, applicants should be required to report information using fee categories that 

mirror those applicable to issuers under the Commission’s fee disclosure rules.  

Pursuant to the Act, the Commission recently adopted changes to its fee disclosure 

requirements that: (1) increased the number of categories of professional fees that issuers must 

disclose in the proxy statement; (2) redefined those categories to encompass “Audit Fees,” 

“Audit-Related Fees,” “Tax Fees,” and “All Other Fees”; and (3) increased the years of service 

covered by the disclosure from the most recent fiscal year to the two most recent fiscal years.  

These changes were intended to “clarify the categorization of services provided by the audit firm 

in order to provide increased transparency for investors.”44  In particular, a new category was 

added for “Audit-Related Fees” to enable issuers “to present the audit fee relationship with an 

                                                 

 43 PCAOB Release No. 2003-1, at A3-xxv. 

 44 Strengthening the Commission’s Requirements Regarding Auditor Independence; Final Rule, 
68 Fed. Reg. 6006, 6030 (Feb. 5, 2003). 
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issuer’s principal accountant in a more transparent fashion.”45  The Commission’s new fee 

categories reflect carefully considered policy determinations about the types of disclosures that 

would be most useful and transparent for investors and other market participants.   

The Board’s proposed approach departs from the Commission’s rule.  Part II of proposed 

Form 1 would require applicants to list all issuers for which they have prepared or issued an 

audit report in the current or preceding calendar year and to disclose fees billed to those issuers 

under the categories of “audit fees,” “other accounting services,” “tax services,” and “all other 

fees.”  For reasons that are not explained in the proposing release, the Board has proposed a 

definition of “audit services” in Rule 1001(f) that “capture[s] the same category of services for 

which fees were required to be disclosed as ‘audit fees’ pursuant to the Commission’s 2000 

proxy disclosure rules.”46  At the same time, proposed Rule 1001(l) defines a second fee 

category – “other accounting services” – to include fees for “audit-related” services (as now 

understood under the Commission’s new fee disclosure rules) as well as those “audit fees” that 

would not have been reported in the Commission’s 2000 “audit fees” category but that would be 

included in that category as recently reconfigured in the Commission’s new fee disclosure 

rules.47    

These differences will lead to unnecessary confusion for investors as well as firms by 

imposing an additional, and different, set of disclosure requirements on applicants at a time when 

                                                 

 45 Strengthening the Commission’s Requirements Regarding Auditor Independence; Proposed 
Rule, 67 Fed. Reg. 76780, 76798 (Dec. 13, 2002). 

 46 PCAOB Release No. 2003-1, at A3-v (emphasis added). 

 47 Id. at A3-vi and A3-vii. 
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issuers and accounting firms are attempting to adjust to new fee disclosures recently 

implemented by the Commission.  Thus, even if the fee information provided in response to 

Part II is not given confidentia l treatment and is made available to the public, the information 

will be of little public value and, indeed, could confuse the public.  In addition, although 

compliance with Commission disclosure requirements is ultimately the issuer’s responsibility, 

accounting firms may seek to organize their internal systems with a view toward assisting their 

clients in complying with these requirements.  Having to maintain two different classification 

systems for the same set of fees – one for purposes of the Commission’s fee disclosure rules and 

one for purposes of the Board’s rules – would impose an undue burden on applicants.  

Furthermore, some types of services may be difficult to classify.  Particularly where this is the 

case, we do not believe it would be productive to require applicants to expend even greater 

resources determining how to classify services under not one, but two, different disclosure 

regimes.   

The Board also should afford applicants sufficient time to prepare the fee information in 

the manner required under Part II of proposed Form 1 once the Board adopts final rules.  We 

believe that this will necessitate time beyond the anticipated application submission deadline of 

early September 2003 set forth in the proposing release.48  If adopted as proposed, Part II of 

proposed Form 1 would require fee information for all issuers for which we issued an audit 

report during 2002 and that part of 2003 leading up to the filing of our applications with the 

Board.  Compiling the relevant information and assigning it to the appropriate categories will be 

an enormous undertaking, particularly in view of the fact that it will not be possible, in many 

                                                 

 48 See id. at 10. 
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cases, to rely on fee information that is already publicly available because of the recent changes 

to the fees categories.  Accordingly, we suggest that the Board consider some type of phase- in 

approach that would permit applicants to file an initial application with fee disclosures prepared 

according to the categories established as part of the 2000 rulemaking and, if otherwise 

appropriate, the Board would approve applications for registration subject to the provision of 

issuer fee information classified according to the new categories as soon as reasonably 

practicable following the filing of applicable fee information by issuers as required by the 

Commission.  

In addition, because fees for services provided by non-U.S. firms are required to be 

disclosed in U.S. dollars, the Board should clarify the manner in which firms are to calculate the 

exchange ratio for purposes of this provision.   

C. The Board Should Consider Other Clarifications For Part II  

Proposed Items 2.2 and 2.3 would require the applicant to provide information with 

respect to audit reports prepared by the applicant or audit reports that the applicant expects to 

prepare during the current calendar year.  Yet, an accounting firm that has been engaged to audit 

an issuer’s financial statements remains the auditor of record until such time as the firm resigns 

or is dismissed and the U.S. filer files a current report on Form 8-K announcing a change in its 

independent accountant, which the issuer must do within five business days.49  In view of this 

requirement, we believe it is unnecessary to have applicants provide multiple lists of issuers, 

setting forth issuers for which they have prepared or issued audit reports in both the preceding 

and current calendar years, and for which they expect to prepare or issue audit reports.  A list of 

                                                 

 49 See Item 4 and General Instruction B of Form 8-K; Item 304(a) of Regulation S-K.   
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issuers for which an applicant issued audit reports in the previous year (i.e., the information 

required to be provided under proposed Item 2.1), together with any changes to that list as 

evidenced by the filing of a current report on Form 8-K, would serve the same purpose. 

In addition, proposed Item 2.4 sets forth a requirement that applicants provide 

information regarding issuers for which an applicant played or expects to play a substantial role 

in the preparation or furnishing of an audit report during the preceding or current calendar year.  

This disclosure item goes beyond the requirements of the Act and, as such, we believe that the 

Board should carefully consider whether the costs of requiring applicants to compile and provide 

this information are justified by resulting benefits.  If after that consideration the Board still 

believes that the requested information in Item 2.4 should be provided, we would suggest that the 

definition of the phrase “play a substantial role in the preparation or furnishing of an audit 

report” set forth in proposed Rule 1001(n) be clarified in the manner described in this letter.  

We also believe, as discussed above, that it would be appropriate to make clarifying 

changes to the definition of “audit report.”  This is particularly necessary in view of the 

information required under Part II of proposed Form 1.  For purposes of the Part II reporting 

requirements, we believe it should be clear that only information concerning audit reports 

“issued,” not simply “prepared,” must be reported.  Although we recognize that the Act includes 

the term “prepared” in § 102, we think that the Board should exercise its implementation 

authority and expertise to clarify the registration requirements in a manner that minimizes 

avoidable confusion and burden.  Including references to the “preparation” of audit reports 
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would only generate questions about the distinction between “issuing” and “preparing” an audit 

report, when for practical purposes such distinctions are extremely rare.50  

Finally, the Board should clarify what is intended by the phrases “expects to prepare or 

issue an[] audit report” and “expects to play [] a substantial role in the preparation or furnishing 

of an audit report,” as used in proposed Items 2.3 and 2.4, respectively.  Although a note to each 

item indicates that disclosure is only required with respect to issuers that have engaged an 

applicant, the note says nothing about the continued circumstances under which, following the 

engagement, an applicant is entitled to presume that it “expects” to prepare or issue an audit 

report or play a substantial role in connection therewith.  The Board should provide guidance on 

this issue by, for example, establishing that an applicant may presume that it is expected to issue 

(or play a substantial role in the issuance of) an audit report absent an indication from the issuer 

that it no longer intends to engage the applicant, as evidenced by the filing of a current report on 

Form 8-K, or other contrary indication.  Clarification would be particularly useful for applicants 

that audit the financial statements of foreign private issuers, because foreign private issuers may 

not be required to file current reports with the Commission announcing a change in an 

independent accountant.   

PART III. APPLICANT FINANCIAL INFORMATION 

Part III of proposed Form 1 would require an applicant to provide disclosure about the 

total amount of fees received by the applicant during its most recently completed fiscal year, 

broken down according to the same categories used in Part II.   
                                                 

 50 Although there could be circumstances in which an accounting firm might prepare, but not 
issue, an audit report (such as, for example, where the firm is dismissed immediately prior to 
issuance of the report), in practice, these circumstances are so rare and exceptional that we do 
not believe they merit exception-driven distortions to the Board’s rules.    
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A note to proposed Item 3.1 expressly states that the fee disclosures required under 

Part III “are not limited to fees received from issuers and include fees for audits performed other 

than pursuant to generally accepted auditing standards.”51  According to the section-by-section 

analysis, the more expansive disclosure “is meant to give a picture of the applicant’s firm-wide 

sources of revenue.”52     

Providing this detailed information about issuers and non- issuers goes beyond the Act.  

We recognize that firm-wide fee information could be used in planning post-registration 

inspections that are expected to focus on audits of issuers.  We suggest, therefore, that financial 

information about the relative size of an applicant’s issuer/non- issuer practice could be an aid in 

understanding the scope and breadth of the applicant’s practice regarding issuers.  We believe 

that providing total dollars and percentages of an applicant’s issuer vs. non- issuer practice would 

be most consistent with the Board’s purpose of “oversee[ing] the audits of public companies” 

and would avoid extending the scope of the Act to areas where Congress did not intend it to 

reach.53  

PART IV. STATEMENT OF APPLICANT’S QUALITY CONTROL POLICIES  

We recognize that the Act requires that as part of the registration application a public 

accounting firm provide to the Board, in the form designated by the Board, a “statement of the 

quality control policies of the firm for its accounting and auditing practices.”54  The Board will 

                                                 

 51 PCAOB Release No. 2003-1, at A2-viii. 

 52 Id. at A3-xxvi. 

 53 Act, § 101(a). 

 54 Act, § 102(b)(2)(D). 

File No. PCAOB-2003-03 Page 296



   

44 

undoubtedly review registered firms’ quality control policies as part of the Board’s inspection 

process.  Accordingly, we believe that for purposes of the registration process, the Board would 

be most helped by an applicant’s representation that the applicant is in compliance with the 

promulgated quality control standards (or a similar representation by non-U.S. firms), along with 

the provision of the date and type of report issued as a result of the firm’s most recent peer 

review, rather than by the applicant’s provision of a summary of what will be reviewed as part of 

the Board’s inspection process.  Nonetheless, if the Board determines that a summary statement 

of quality control policies is necessary or useful, we would not object to providing one. 

PART V. LISTING OF CERTAIN PROCEEDINGS INVOLVING THE APPLICANT’S 
AUDIT PRACTICE 

The Act provides that an applicant for registration with the Board shall submit 

“information relating to criminal, civil, or administrative actions or disciplinary proceedings 

pending against the firm or any associated person of the firm in connection with any audit 

report.”55  The Senate’s Committee Report further explains that this information is intended to 

capture “pending” actions “relating to the firm’s audits of public companies.”56  We recognize 

the importance of providing this information to assist the Board in making its decision whether 

or not to allow a firm to audit publicly traded companies.  Although the mere existence of a 

pending proceeding against a firm or a person currently associated with the firm that relates to 

the preparation or issuance of an audit report should not result in an applicant’s automatic 

disqualification, the Board certainly should be made aware of the existence of current 

                                                 

 55 Act, § 102(b)(2)(F). 

 56 S. Rep. No. 107-205, at 46 (2002). 
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proceedings against an applicant that may raise questions about the applicant’s performance in 

its role as auditor for public clients. 

As the Board acknowledges, its proposal would go beyond Congress’s approach.  The 

Board’s proposal seeks to expand upon the Act by requiring applicants to provide information 

about proceedings that are no longer pending and about proceedings not related to the firm’s 

audits of issuers.57  The proposal also seeks information that the applicant may have no 

reasonable basis for having and no reasonable ability to obtain.  We are concerned that in its zeal 

to seek all information that could conceivably assist it, the Board has proposed obligations on 

applicants that are extraordinarily burdensome and impractical – indeed, in some cases 

impossible – for applicants to comply with.   

We also emphasize the longtime role of the licensing authorities in determining the 

eligibility and fitness of individuals to engage in the practice of accounting and auditing.  

Congress recognized the significance of these bodies to the accounting profession, and thus 

expressly provided that applicants should provide the Board with licensing information about 

their accountants.58  The Board, too, should have confidence in these licensing boards to 

determine those individuals who are qualified and fit to practice accounting and auditing, and the 

Board should rely on that process.  Because of the existence and role of these licensing bodies, 

                                                 

 57 See PCAOB Release No. 2003-1, at A3-xxviii (“While the Act only requires applicants to 
submit information about pending proceedings related to audit reports, the Form requires 
information about certain additional proceedings that may reflect on the applicant’s fitness 
for registration, even though the proceedings may no longer be pending or do not relate to 
audit reports[.]”). 

 58 See Act, § 102(b)(2)(E). 
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the Board need not delve as deeply into an applicant’s and its accountants’ legal history as it 

might otherwise choose to do in their absence.   

As noted earlier, in the context of non-U.S. persons, the Board also should consider 

carefully the presence of non-U.S. laws that may prohibit the provision of information called for 

by Part V.  Several countries impose strict privacy and data protection laws that would restrict a 

firm’s ability to disclose certain information about itself, its employees, or its affiliates’ 

employees.  This specific concern is addressed in more detail in Appendix A.   

We have provided below a number of specific recommendations with respect to Part V of 

the proposed Form 1 that we believe will allow applicants to satisfy the Board’s needs under this 

part. 

A. Reporting Requirements Regarding Prior Proceedings Should Be 
Limited 

The Board has proposed requiring applicants to provide information concerning any 

adverse decision in certain prior proceedings that were initiated against the firm, its accountants, 

or its associated persons.  The Board has candidly acknowledged that the request for information 

about actions that are no longer pending is not required by the Act.59  Despite Congress’s 

decision not to require accounting firms to report past legal proceedings, we support the Board’s 

view that reporting certain prior convictions, findings of liability, and sanctions based on conduct 

related to the firm’s auditing of issuers would be appropriate.  We believe, however, that the 

current proposal is broader in scope than necessary and would be exceptionally difficult for 

larger firms to comply with. 

                                                 

 59 See PCAOB Release No. 2003-1, at 5 n.10. 
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First, under the current proposal, applicants must report information about certain prior 

proceedings that involved the firm, accountants of the firm, and persons who were associated 

with the firm “at the time that the events in question occurred.”  We recommend limiting the 

reporting requirement regarding prior adverse decisions in legal proceedings to those that were 

against the applicant itself (i.e., the firm), and not include prior adverse decisions against the 

applicant’s accountants or other associated persons.  Larger firms’ institutional ability to provide 

information about past proceedings is somewhat restricted in light of their size.  It would be 

virtually impossible for larger firms to collect accurate data concerning prior proceedings against 

each of many thousands of employees who would appear to be encompassed within the proposed 

definitions of “accountant” and “persons associated with” the firm.60  Indeed, it is entirely 

possible that such proceedings could have taken place before an “accountant”-employee ever 

came to work for a firm.  Nonetheless, the proposal would appear to require the firm to know 

about and report such actions.  It would not be feasible for firms to provide all of this 

information.  Accordingly, we suggest revising the disclosure requirement related to prior 

adverse decisions – which is not imposed by the Act – so that only those prior adverse decisions 

against the applicant itself need be reported. 

Second, the proposal sets forth different time periods for which applicants are required to 

report prior adverse proceedings.  For example, Item 5.1 would require applicants to report any 

                                                 

 60 We also note that the proposed definition of “persons associated with a public accounting 
firm” includes independent contractors or other entities that may have only the most 
tangential connection to an audit report.  As described above in our discussion of definitions, 
we strongly support the inclusion of a materiality standard with respect to these independent 
contractors and entities before they would be encompassed within the definition of 
“associated persons.”  Again, the reporting problems identified in this section simply 
underscore the pervasive nature of the problems created by the over-broad definition. 
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adverse judgments against the applicant (or its accountants or associated persons) in a criminal 

proceeding that was rendered within the last ten years.  Item 5.2, meanwhile, would require 

applicants to report any adverse decision in a civil government action that was rendered within 

the last five years.61  Item 5.3 (private civil proceedings or arbitration proceedings) would 

impose a twelve-month reporting period and Item 5.4 (administrative and disciplinary actions) 

would require a ten year review.  Finally, Item 5.5, which seeks information about “other 

proceedings,” uses a ten year period for part (a) and seems to establish no time period for part 

(b), suggesting that applicants are required to provide information about virtually any 

professionally-related admonition against it or its partners, principals, or officers that took place 

in any forum, at any time whatever.  We recommend, in the interest of simplicity and 

practicality, that these periods be harmonized with each other, and limited to the last three years.  

The Board likely determined that different time periods were appropriate because of its 

perception that some types of proceedings were more serious than others.  We understand and 

respect that viewpoint.  Nevertheless, we think that divergent disclosure rules based on the type 

of proceeding involved will be needlessly confusing and will hamper applicants’ ability to 

collect accurate information from their partners, principals, and employees.  In addition, we 

believe that requiring firms to report proceedings that occurred as many as ten years ago (or 

more) would be unnecessarily costly and burdensome.   

                                                 

 61 We note that oftentimes with respect to private arbitration proceedings, contractual 
provisions between the parties prohibit disclosure of the fact of arbitration and the results of 
the arbitration.  The Board should establish in its final rule a method by which applicants can 
fulfill their reporting requirements without simultaneously subjecting themselves to liability 
for breaching private contractual obligations. 
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B. The Board Should Clarify That Applicants Are Not Required To 
Report Information About Proceedings That Involved Foreign 
Personnel 

As currently defined in the proposal, the phrase “person associated with a public 

accounting firm” would seem to encompass foreign partners and professional employees who 

have any affiliation with an applicant.62  That definition is unnecessarily overbroad as a general 

matter, and in the particular context of providing information about prior and pending 

proceedings it will be exceedingly difficult for firms to compile and submit the requested 

information.  Accordingly, consistent with our comments above that the Board should refine 

certain definitions and limit an applicant’s reporting obligations to those individuals who would 

not reasonably be expected to be covered by another applicant’s submission, 63 we suggest that 

the Board revise its reporting requirements with respect to proceedings so as not to include 

information about proceedings involving foreign associated persons.  Such a revision would 

enhance applicants’ ability to comply with the reporting requirements and would be consistent 

with the Board’s approach in Item 7.2 of the proposed Form 1, wherein it has proposed more 

modest reporting requirements for non-U.S. applicants. 

                                                 

 62 We assume that the phrase “person associated with the applicant” used in Part V of the 
proposed Form 1 is intended to mean the same thing as the defined term “person associated 
with a public accounting firm.”  The Board should clarify, however, whether that is in fact its 
intention and, if so, adjust the terms used accordingly. 

 63 This limitation still is somewhat problematic because applicants likely would not have the 
ability to obtain, or the authority to demand, information about proceedings involving 
employees of non-applicants or other applicants.  As a result, registration issues still could 
arise, and we therefore are concerned that even with the limitation that we have proposed the 
orderly function of the capital markets could be disrupted.  We urge the Board to work with 
the profession to identify a solution to this problem. 
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In addition, we note that the specific proceedings identified in Part V, and those offenses 

listed in Item 5.5, may not be easily translated into the types of proceedings and/or comparable 

offenses in non-U.S. jurisdictions.  We recommend that the Board seek to address those issues in 

its final rule. 

C. Applicants Should Not Be Required To Provide Information About 
Proceedings Involving Persons No Longer Associated With Them  

The proposal requires applicants to report information about proceedings against its 

“accountants,” as well as any “person associated with” it at the time that the events in question 

took place.  Subject to our comments concerning the need to clarify these definitions to ensure 

that they encompass only the appropriate individuals, we support the proposal insofar as it 

requires a firm to report currently pending proceedings – of the types described in the proposal – 

against one of its current accountants or a person currently associated with the firm.  The 

obligation to provide information about an accountant’s or associated person’s legal proceedings 

should be shouldered by the firm that currently has the employment relationship with that 

individual, and not on an applicant that no longer has the individual under its employment 

control.  It is most reasonable to impose on firms the obligation to be knowledgeable about their 

current employees.   

Consistent with our comments that information about prior proceedings should be limited 

to adverse judgments against the applicant only, we do not think that the Board should require 

firms to provide information about past proceedings for individuals.  Thus, information about an 

individual’s past proceedings, even if currently employed by the applicant, should not be 

required.   

In any event, it would be particularly difficult for applicants to obtain information about 

proceedings against former employees, even if the conduct in question related to events that 
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occurred when the person was associated with the firm.  Oftentimes, applicants will have no 

contact information for former employees and would receive no notice of a proceeding against a 

former employee.  Moreover, with respect to individuals who have left a firm, they will either 

have left the practice of auditing public companies (in which case the Board would not be 

concerned); or be affiliated with another registered firm, which would then be required to report 

proceedings related to its current associated persons.64 

We recommend, therefore, that the Board limit the legal proceeding reporting obligations 

to encompass only those individuals currently associated with the applicant.  We note, however, 

that firms do not have the necessary resources to conduct an affirmative investigation to 

determine independently the accuracy of information received from employees and other 

associated persons.  Accordingly, we recommend that the Board make explicit that an applicant’s 

good-faith attempts to obtain the information requested in Part V will meet its obligations.   

D. Applicants Should Not Be Required To Provide Information About 
Proceedings Unrelated To Audit Reports 

Consistent with its determination that the Board would be responsible for “oversee[ing] 

the audit of public companies . . . in order to protect the interests of investors and further the 

public interest in the preparation of informative, accurate, and independent audit reports for 

[public] companies,”65 Congress provided that firms should report information concerning 

                                                 

 64 To the extent the Board believes such over-reporting of proceedings may be a useful measure 
of a firm’s quality control policies, we note that disclosure of such policies would be required 
under proposed Part IV.  Even if the Board were to concur with our recommendation that 
providing information about quality control policies not be required during the registration 
process, review of the adequacy of such policies would, presumably, be a key component of 
inspections under the Act’s § 104. 

 65 Act, § 101(a). 
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proceedings against the firm or its associated persons “in connection with any audit report.”66  

As the language in the Act makes clear, Congress did not envision that accounting firms would 

be required to furnish to the Board information about proceedings that were not related to audits.  

Indeed, as explained in the Senate Committee Report, the Act requires firms to provide 

information about proceedings “relating to the firm’s audits of public companies.”67   

We believe that Congress struck the proper balance by tying the reporting requirement 

directly to the activity that the Board is charged with overseeing.  The proposal, however, would 

go beyond Congress’s approach.  As proposed, Item 5.5 of proposed Form 1 would require 

applicants to report information that has no connection to a firm’s or an individual’s preparation 

or issuance of an audit report.  Moreover, Item 5.5(a) asks for information that is ten years old, 

while Item 5.5(b) has no time constraint on how far back in time an applicant must go to gather 

the requested information.  The breadth of the proposed reporting requirement would impose a 

substantial burden on the applicant to collect the necessary information and the resulting benefit 

to the Board that would come from disclosing this information would appear to be negligible.  

We of course agree that if an accountant has been convicted of embezzlement, for example, his 

or her fitness to work on audit reports would be highly suspect, but we stress the role of the 

licensing bodies in determining who is fit for the practice of accounting or auditing.  So long as 

an accountant is properly licensed to practice accounting and auditing (which other parts of the 

proposed Form 1 would cover), we believe his or her fitness for those responsibilities should be 

deemed sufficiently established and that the Board should defer to the relevant licensing bodies.  

                                                 

 66 Act, § 102(b)(2)(F) (emphasis added). 

 67 S. Rep. No. 107-205, at 46. 
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Requiring the provision of information about past proceedings that invo lves conduct that is 

unrelated to the preparation or issuance of an audit report goes beyond the scope of the Board’s 

intended mission. 

We also reiterate our comments above that the definition of the term “audit report” 

should be refined.  Because many of the items required to be disclosed by the proposal are tied to 

proceedings “involving conduct in connection with an audit report” (and we believe that all of 

the proceedings required to be reported should be so tied), it is critical that the definition of 

“audit report” be clarified.   

The proposal also seeks information about proceedings that involved conduct unrelated to 

issuers.68  Again, that information is not required to be provided by the Act, and is of 

questionable relevance given that the Board has no responsibilities with respect to audits of non-

public companies.69  Information about proceedings that involved conduct that was not directly 

related to the preparation or issuance of an audit report for an issuer should not be required.  We 

believe the Board should seek to limit the practical difficulties that applicants will face in trying 

to compile all of the requested information.   

Completing the anticipated application for registration with the Board will be – perhaps 

unavoidably – an overwhelmingly cumbersome task, and we urge the Board to find areas where 

it can refine the scope of the application process without hindering its ability to perform its core 
                                                 

 68 See, e.g., PCAOB Release No. 2003-1, at A2-ix, A2-x, A2-xi, A2-xii (Items 5.1-5.4) 
(requiring information about proceedings “involving conduct in connection with an audit 
report or a comparable report prepared for a client that is not an issuer” (emphasis added)); 
id. at A3-xxviii (explaining that “Item 5.5 asks about certain criminal proceedings, whether 
related to audit reports or not. . .” (emphasis added)). 

 69 For example, firms that do not audit public companies are not required to register with the 
Board.  See Act, § 102(a). 
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responsibilities.  We have identified the reporting requirements related to proceedings as one 

significant candidate for such modification. 

E. Information Provided About Proceedings Should Be Kept 
Confidential 

We also are concerned that in some instances providing information about pending or 

prior proceedings may impact our future ability to claim that certain information is privileged 

against third parties.  Although some of the information requested in connection with 

proceedings would be publicly available, such as the name of the court in which the proceeding 

is pending, providing other informa tion may reveal protected attorney-client communications or 

attorney work product.  For example, whether a proceeding involves conduct in connection with 

an audit report, or the name of the issuer that was the subject of a certain audit report, could 

conceivably not be known publicly or not have been identified in the course of the proceeding.  

The Board should consider allowing applicants to protect certain confidences that may be 

implicated by the information requests by withholding certain information on privilege grounds 

in appropriate instances.   

At a minimum, we believe that whatever non-public information is provided concerning 

proceedings should be given confidential treatment by the Board.  The Board’s proposal states 

that “[t]he Board will normally grant confidential treatment requests for information concerning 

non-public disciplinary proceedings.”70  We applaud the Board for recognizing the sensitive 

nature of information concerning non-public disciplinary proceedings.  We believe that the same 

principles that underlie the Board’s proposal to treat those proceedings confidentially equally 

support according confidential treatment to all other non-public information concerning pending 
                                                 

 70 PCAOB Release No. 2003-1, at A2- i and A2-ii. 
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or past proceedings.  Accordingly, we recommend that the Board clarify that it will grant any 

confidential treatment requests for non-public information that is provided by applicants 

concerning pending or prior proceedings. 

PART VI. LISTING OF FILINGS DISCLOSING ACCOUNTING DISAGREEMENTS WITH 
PUBLIC COMPANY AUDIT CLIENTS 

Part VI of proposed Form 1 provides that an applicant must identify instances in which 

its audit clients have disclosed disagreements with the applicant and furnish specified 

information about those instances.  The Commission requires domestic issuers to disclose such 

disagreements under Item 304(a) of Regulation S-K, to which Item 6.1 makes explicit reference.  

Because issuers already report this information pursuant to Commission rules, we believe that 

the Board should obtain this information directly through the Commission’s EDGAR system.  

Registered firms could then, on a going forward basis, provide the Board with any filed Form 8-

Ks that show additional disagreements with domestic issuers.  To require more from an applicant 

would be unnecessary. 

In addition, the Board should clarify how applicants would comply with the requirements 

of proposed Part VI with respect to foreign private issuers, which are not required to disclose 

disagreements with a former accountant under Item 304(a)(1)(iv) of Regulation S-K. 

PART VII. ROSTER OF ASSOCIATED ACCOUNTANTS 

Subject to the concerns regarding confidentiality that were expressed previously, we have 

several suggestions with respect to the scope of the Board’s approach in Part VII, particularly as 

to U.S. firms, and set them forth below.   

A. Firms Should Only Be Required To Furnish Rosters Of Licensed 
Audit Partners  

Part VII requires applicants to report information about “accountants” only, and thus a 

clear and appropriate definition of the term “accountant” is essential for applicants to be able to 
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comply with this roster requirement.  As discussed above, the proposed definition of 

“accountant” should be clarified to reflect more accurately the nature of that professional 

position.  Among the flaws in the current definition’s scope, is its inclusion of any person who 

has an undergraduate degree in accounting as well as any college graduate who “participates in 

audits.”71  Employing that definition for purposes of the roster proposal would require firms 

unnecessarily to compile and provide information about a plethora of individuals such as 

administrative staff who, although not accountants, may play some minor role in the preparation 

of audit reports.  Accordingly, we recommend that the term “accountant” be defined as those 

licensed accountants who are empowered to sign the firm’s name to an audit report.  

Even if the Board ultimately decides not to define “accountant” in the manner we have 

proposed, we recommend that, at least for purposes of Part VII of proposed Form 1, the Board 

limit the roster reporting requirements to those accountants who have the authority to sign the 

name of the applicant to an audit opinion, i.e., audit partners.  Limiting the roster reporting 

requirement in this fashion would ensure that the Board is aware of those accountants who have 

the authority to bind the firm and sign audit reports (which are defined as “opinion[s] of th[e] 

firm”), while reducing the enormous burden that the proposed reporting requirement places on 

larger firms and the burden placed on the Board in terms of dealing with such volumes of 

information.  Given the turnover rate of non-partner personnel at firms, a list of all accountants 

would not be very useful.  Still, as discussed previously, we do not mean to suggest that the 

Board could not get access to names of such lower- level accountants if needed (to the extent 

permitted by law) for post-registration Board activities.   

                                                 

 71 Id. at A1- i. 
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B. The Roster Reporting Requirement Should Apply Only To 
Accountants Who Participate In Or Contribute To Audit Reports 

The Board’s roster reporting proposal demands that U.S. applicants provide data 

regarding “all accountants associated” with the firm, 72 while it requires non-U.S. applicants to 

list only those “accountants associated with the applicant who participate in or contribute to the 

preparation of audit reports.”73  The Board’s proposal with respect to U.S. applicants is 

inconsistent with the Act’s approach, which does not differentiate between the applicants’ 

countries, and uniformly ties the roster reporting requirement to those accountants who 

participate in or contribute to audit reports.74  We believe that Congress’s approach is 

appropriate because it is more tailored to the purpose of the Board and that the Board’s roster 

reporting requirements for U.S. applicants should adhere to Congress’s approach.   

The Board is charged with overseeing the audits of issuers.  Requiring U.S. firms to 

provide a list of all accountants associated with the firm – even those who do not participate in or 

contribute to the preparation of audit reports – does not seem to have any direct relationship to 

the Board’s tasks, and would be exceptionally burdensome for larger firms and for the Board.  

The Board seeks to justify the broader reporting requirement for U.S. firms by explaining that it 

is intended “to avoid forcing these firms to choose which accountants to list on their registration 

application.”75  We appreciate the Board’s interest in relieving U.S. firms from having to make 

potentially difficult determinations with respect to reporting obligations, and we have sought to 
                                                 

 72 PCAOB Release No. 2003-1, at A2-xv (Item 7.1) (emphasis added). 

 73 Id. at A2-xvi (Item 7.2) (emphasis added). 

 74 See Act, § 102(b)(2)(E). 

 75 Id. at A3-xxx. 

File No. PCAOB-2003-03 Page 310



   

58 

identify several other areas in which the proposed reporting requirements are either particularly 

ambiguous or otherwise difficult for firms to comply with.  We do not, however, believe that 

requiring U.S. firms to report the names, identifying information, and licenses of every 

accountant associated with the firm is an appropriate response to the problem that the Board 

identifies.  The increased burden on firms to provide such information far outweighs any 

offsetting benefit in simplifying the decision of who should be included in the roster report.  

Instead of requiring the disclosure of all accountants, we believe (as discussed above) that the 

most useful manner in which to streamline the proposed reporting obligations into a simpler form 

is to refine the definitions for “accountant” and “audit reports,” among others.  Given the 

availability of such alternatives, the Board could relieve applicants from the difficult reporting 

determinations that the Board identified in its release, without straying from the Act’s focus on 

those accountants who participate in or contribute to audit reports. 

C. The Board Should Not Require Firms To Disclose Social Security 
Numbers  

We recommend that the Board not require firms to provide their accountants’ social 

security numbers (or non-U.S. equivalents).  Given the ever- increasing reports of identity theft 

and other abuses committed against innocent individuals whose social security numbers are 

obtained improperly, individuals associated with a firm are likely to be wary of having that 

information provided to the Board.  Indeed, a recent report published by the Social Security 

Administration described some of the shortcomings in various federal agencies’ controls over 

social security numbers and concluded that federal agencies should “strengthen[] some of their 
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controls over the access, disclosure and use of SSNs by external entities.”76  We understand that 

the Board intends to maintain the confidentiality of these numbers, but nevertheless believe that 

the use of another identifier would be more appropriate.  Accordingly, we suggest that the Board 

establish an alternative method by which firms can identify their accountants.  For example, a 

firm could provide the name and initial CPA license number (or non-U.S. equivalent) of its 

accountants, or some other individual-specific numerical identifier. 

D. The Board Should Grant Confidential Treatment Automatically To 
Roster Information 

The Board has stated that it intends to grant confidential treatment to social security 

numbers and taxpayer identification numbers without the need for a request for confidential 

treatment.  Subject to our comments herein, we support the Board’s proposal, and recommend 

that the Board afford the same automatic confidentiality treatment with respect to all of the 

information requested in Part VII of proposed Form 1.   

Little benefit would come from publicly listing the names of individual accountants 

associated with accounting firms, and we are troubled by the potential issues involved in such a 

public posting.  Publicizing the names of professional accountants associated with a larger firm 

that may perform audit services for a multitude of different types of public companies, could put 

those individuals at risk of harassment or worse.  Some members of society may take exception 

to the manner in which particular public companies conduct their business or take positions on 

controversial issues.  We are sensitive to this reality and strive to protect our personnel from 

                                                 

 76 Report to The President’s Council on Integrity and Efficiency:  Federal Agencies’ Controls 
over the Access, Disclosure and use of Social Security Numbers by External Entities, Social 
Security Administration Office of the Inspector General, at 7 (Feb. 2003). 
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needless harassment that might stem from our relationship with particular clients.77  Affording 

the roster reporting information automatic confidential treatment would help to ensure the safety 

of individual employees, without depriving the Board of information it needs to fulfill its 

statutory obligations. 

PART VIII. CONSENTS OF APPLICANT 

Pursuant to § 102(b)(3) of the Act, Item 8.1 of the Board’s proposed Form 1 requires 

each application for registration to include the applicant firm’s signed, written consent to 

cooperate with any request by the Board for testimony or document production.  The statute also 

requires applicants for registration to agree to secure similar consents from their “associated 

persons,” defined to include what would appear to be virtually every professional employed by 

or contracting with an applicant firm. 78  Item 8.1 requires applicants to secure those consents 

within 45 days of submitting the application for registration. 

We have several suggestions with respect to the proposed rule, as set forth below.   

A. Conditioning Continued Employment On Providing Consents May 
Pose Conflicts With Non-U.S. Or State Law 

The proposal specifies that virtually all professional employment with a registered public 

accounting firm must be conditioned on the employee’s consenting to cooperate with the Board’s 

requests for testimony and documents.  We are concerned that imposing such a condition may 
                                                 

 77 See, e.g., “Audit Firm Staff Details Leaked to Lab Activists,” The Times of London, at 9 
(Feb. 20, 2003) (describing an animal rights group’s intention to harass Deloitte & Touche 
employees because of the firm’s audit work conducted on behalf of a client). 

 78 As discussed in more detail above, the proposed definition of “person associated with” a firm 
suffers from ambiguities as to its intended scope.  If construed broadly, we fear the term 
would encompass almost all professionals employed or retained by the firm, personnel of 
other applicants, as well as a number of independent entities with very little connection to the 
firm. 
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conflict with provisions of employment law, both abroad and on the state level.  We recommend 

that the Board undertake some modifications to its proposed rules and form to resolve these 

concerns. 

1. Non-U.S. Employment Law 

Various employment laws would preclude firms from conditioning their professionals’ 

and associated persons’ continued employment on their signing the Board’s proposed consent 

form.  In Appendix A hereto, we have set forth several examples in which non-U.S. laws would 

potentially conflict with the proposed consent requirement. 

For example, under English law, there exists an implied common law duty of 

confidentiality between an employer and its employees.79  That duty could be considered 

breached if an applicant were to require employees to execute consents that obligated the 

employee or the applicant to provide information about pending legal proceedings against an 

associated person working in England.   

Similarly, accountants in Germany have the right to refuse to testify in civil, criminal, 

and tax proceedings.80  An accountant’s work papers in Germany also cannot be seized as 

evidence for use in a criminal proceeding to the extent the accountant has a right to refuse to 

testify in that proceeding.81  It is conceivable that by executing the consent proposed under Item 

                                                 

 79  See, e.g., Prout v. British Gas plc, [1992] FSR 478; Smith, Kline & French Laboratories 
(Australia) Ltd.  v. Dep’t of Community Svcs., (1991) 28 FCR 291, 303; Toulson & Phipps on 
Confidentiality (1996), §§ 16-10, 16-11. 

 80 See Civil Procedure Act § 383; Criminal Procedure Act § 53; General Tax Act § 385. 

 81 See Criminal Procedure Act § 97. 
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8.1(b), an associated person in Germany could be viewed to have relinquished his rights to refuse 

to testify in a civil, criminal, or tax proceeding. 

Accordingly, to avoid subjecting registered public accounting firms to irreconcilable 

obligations between non-U.S. and U.S. law, we recommend that the Board clarify that applicants 

must secure consents from their covered employees only to the extent that obtaining such 

consents does not conflict with an applicable non-U.S. law.   

2. State Employment Law 

The same issue occurs in the U.S. context, because some state employment laws may 

similarly forbid registered firms from conditioning continued employment on the signing of the 

consent that the Board requires.  Indeed, firms’ attempts to enforce the employment condition 

against a noncompliant employee could conceivably result in a tort action for wrongful 

discharge.82  Moreover, some state contract laws might invalidate as procedurally 

unconscionable a contractual provision consenting to disclosure; one-sided terms that are 

                                                 

 82 For example, “California courts have recognized a separate tort cause of action for wrongful 
termination in violation of public policy . . . where the employee is discharged for . . . 
exercising (or refusing to waive) a statutory or constitutional right or privilege . . . .”  Pettus 
v. Cole, 57 Cal. Rptr. 2d 46, 81 (Ct. App. 1996).  “[T]he assertion of the [state] constitutional 
right to privacy is the assertion of a fundamental principle of public policy which is sufficient 
to state a cause of action for wrongful termination.”  Semore v. Pool, 266 Cal. Rptr. 280, 286 
(Ct. App. 1990).  Some other states have followed a similar path.  E.g., Tisdale v. Kayo Oil 
Co., No. 88-244-II, 1989 WL 4981, at *1 (Tenn. Ct. App. Jan. 25, 1989).  As an alternative 
basis, in addition to state constitutional privacy rights, some states might permit a similar tort 
action for wrongful discharge when the employee is terminated for exercising his right 
against self- incrimination by refusing to turn over documents that have a testimonial aspect.  
See United States v. Hubbell, 530 U.S. 27, 36-37 (2000) (recognizing that the privilege 
against self- incrimination sometimes protects from compelled disclosure even documents 
that are not themselves privileged). 
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imposed as conditions of continued employment frequently are deemed unenforceable contracts 

of adhesion.83 

This problem is more readily resolvable in the U.S. context than in the non-U.S. context, 

because the federal law that imposes the consent requirement on associated persons can, at least 

arguably, be deemed to preempt aspects of state employment law to the contrary.  We therefore 

recommend that the Board include in its proposed rules an express statement that, in its 

considered legal judgment, the consent provision preempts any otherwise applicable provision of 

state or local law that would preclude firms from conditioning continued employment on the 

timely signing of the Board’s prescribed consent form. 

To be sure, this specification by the Board may not be strictly necessary.  Congress 

determined in the Act that providing the consent was to be “a condition of . . . continued 

employment by or association with [a registered public accounting] firm,” and that any firm that 

does not “secur[e] and enforc[e] such consents from its associated persons” risks termination of 

its registration with the Board.84  A state’s regulation subjecting a registered firm to liability for 

wrongful termination for the very action prescribed by Congress presents a good case for 

preemption, for not only does the “state law ‘stand[] as an obstacle to the accomplishment and 

execution of the full purposes and objectives of Congress,’” but in fact “‘compliance with both 

                                                 

 83 See, e.g., Villa Milano Homeowners Ass’n v. Il Davorge, 102 Cal. Rptr. 2d 1, 6-7 (Ct. App. 
2000). 

 84 Act, § 102(b)(3)(A).   
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federal and state regulations is [an] impossibility.’”85  Thus, contrary state employment 

regulations might be preempted under the Act even in the absence of action by the Board. 

Nonetheless, in light of the “presumption against federal preemption” that the federal 

courts employ in certain circumstances, we recommend that the Board make its judgment 

explicit.86  At least once they are approved and adopted by the Commission, a clear statement in 

the Board’s rules that employers must make the specified consent a condition of continued 

employment should be deemed to preempt state law to the contrary. 87  The Commission’s 

approval of a Board rule constitutes a determination by the Commission that the rule is 

consistent with the Act and the securities laws, is in the public interest, or will protect 

investors.88  Moreover, the Commission “may abrogate, add to, and delete from” the Board’s 

rules if it finds such changes necessary or appropriate to further the objectives of the Exchange 

Act.89  Thus, by approving a Board rule, with or without changes, the Commission pronounces 

                                                 

 85 Hillsborough County v. Automated Med. Labs., Inc., 471 U.S. 707, 713 (1985) (quoting 
Hines v. Davidowitz 312 U.S. 52, 67 (1941), and Fla. Lime & Avocado Growers, Inc. v. Paul, 
373 U.S. 132, 142-143 (1963)).   

 86 See, e.g., New York v. FERC, 122 S. Ct. 1012, 1023 (2002) (citing cases). 

 87 See Act, § 107(a), (b)(2) (requiring Commission approval of Board rules). 

 88 See Act, § 107(b)(3). 

 89 See Act, § 107(b)(5); 15 U.S.C. § 78s(c). 
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the rule to be within the scope of the statutory authorization and gives the rule its own 

imprimatur.  That decision would likely be entitled to preemptive effect.90   

B. The Board Should Adopt Safeguards To Avoid Unintended 
Consequences Of The Consent Requirement 

1. Reasonable Efforts Are Required 

The Board should make clear that it expects an applicant to make reasonable, good-faith 

efforts to secure the Item 8.1 consents from its associated persons.  So long as an applicant 

undertakes its responsibility to obtain those consents in good faith, however, a firm’s registration 

application should not be denied as a result of an inadvertent, or de minimis, failure to obtain 

each and every associated person’s consent.  Imposing a standard akin to strict liability would 

not be appropriate in this context. 

2. Firms And Individuals Should Not Forfeit All Otherwise 
Available Protections As A Result Of Signing A Consent 

Under the proposed rule, registered firms are required to state that the firm consents, and 

will seek consent from its associated persons, to comply with “any request for testimony or the 

production of documents made by the . . . Board in furtherance of its authority and 

responsibilities under the Sarbanes-Oxley Act of 2002.”91  Such a blanket consent raises some 

concerns, particularly with respect to legally recognized protections that would otherwise be 

available for assertion against requests for documents or testimony, and we encourage the Board 

to reconsider elements of its proposed consent requirement. 

                                                 

 90 See, e.g., City of New York v. FCC, 486 U.S. 57, 64 (1988) (“The statutorily authorized 
regulations of an agency will pre-empt any state or local law that conflicts with such 
regulations or frustrates the purposes thereof.”). 

 91 PCAOB Release No. 2003-1, at A2-xvi (Item 8.1) (emphasis added). 
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The consent regime incorporated in the Board’s proposal is substantially broader in 

scope, and would have harsher consequences to applicants, than we believe was intended by 

Congress.  The consent provision appears to have been included in the Act as an alternative to 

providing the Board with subpoena powers.  By requiring firms to consent to cooperate with 

future Board requests for documents or testimony as a condition of their registration, Congress 

provided the Board with a mechanism through which the Board could secure necessary evidence 

to assist it in its oversight responsibilities.  However, as drafted, the consent requirement would 

seem to impose considerably more severe restrictions on applicants than would be the case if the 

applicant were served with a subpoena.  For example, the blanket consent mechanism 

contemplated by Item 8.1 appears to require applicants to relinquish various constitutional rights 

in advance, before being confronted with a request for specific documents or testimony.  

Whereas, in the subpoena context, a recipient of a subpoena has an opportunity to consider the 

request and determine whether to resist the production of documents or testimony on 

constitutional grounds, e.g., the right against self- incrimination, the proposed consent 

requirement could be read as forcing applicants to provide a blanket waiver of all such rights.92 

Similarly, while a common-law legal privilege, such as the attorney-client privilege, 

might otherwise preclude a governmental body from obtaining documents or testimony pursuant 

to a subpoena, the proposal’s consent procedure contains no safeguard to ensure that an applicant 

can assert such privileges once confronted with an actual request from the Board for documents 

or testimony.  In this regard, the proposal is also considerably less protective than the regime 

established in § 105(b)(5) of the Act, which provides that information received by the Board in 
                                                 

 92 Such blanket, advance waivers of constitutional rights would likely be deemed invalid as 
unconstitutional conditions.  See, e.g., Garrity v. New Jersey, 385 U.S. 493, 500 (1967). 
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the course of an inspection or investigation retains its privileged status and would not be 

admissible, or subject to civil discovery, in proceedings before federal and state courts and 

administrative agencies.  Section 105(b)(5) might have obviated certain concerns about the scope 

of the consent requirement imposed by Item 8.1, but Item 8.1 is broader, covering requests made 

“in furtherance of [the Board’s] authority and responsibilities under the [Act],” whereas 

§ 105(b)(5) applies only “in connection with an inspection under section 104 or with an 

investigation under this section.”93   

To avoid the Draconian consequences that the proposed consent requirement could lead 

to, we recommend that the Board amend its proposal and expressly include a reservation in the 

consent form.  Applicants and their associated persons should maintain their rights to assert any 

legally recognized grounds for resisting compliance with a request for documents or testimony.  

The reservation should provide, therefore, that before any applicants or associated persons are 

required to turn over any information to the Board they will have an opportunity to be heard with 

respect to any legal grounds they may have for not producing information to the Board. 

3. The Board Should Clarify That Associated Persons Need Not 
Provide Written Consent 

We encourage the Board to clarify that firms need not assemble the written consents of 

each and every one of their associated persons within the 45-day period during which their 

applications are pending.  

Certain aspects of the Board’s proposing release could be misinterpreted with respect to 

obtaining written signatures.  Specifically, the commentary on Part VIII of the proposed Form 1 

states that “[t]he consents must be signed in accordance with rule 2104, which, among other 
                                                 

 93 Act, § 105(b)(5)(A). 
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things, requires the manually signed version of the statement to be retained for seven years.”94  

Rule 2104, in turn, requires a manual signature of “[e]ach signatory to an application for 

registration (including, without limitation, each signatory to the consents required by such 

application).”95   

Our understanding is that Rule 2104’s requirement that a manually signed copy be 

retained for seven years applies only to a registered firm’s consent that is filed electronically 

with the Board.  However, Rule 2104 and the commentary on Part VIII could be misinterpreted 

as applying to the consents of associated persons as well as to the consent of the registered firm. 

We urge the Board to make clear that the requirements of Rule 2104 apply only to the 

registered firm’s consent form, not to the consent forms that registered firms must gather from its 

associated persons.  Rule 2104’s seven-year retention requirement would not be well tailored to 

the preservation of associated persons’ consents, because the seven-year period would be not tied 

to the signatory’s continued employment by, or continued association with, the registered firm.  

More importantly, requiring physical signatures from each and every associated person would be 

a qualitatively different and infinitely more burdensome undertaking than requiring a physical 

signature from a single partner or owner on behalf of the firm.  Securing, gathering, and 

maintaining the physical signature of every associated person who joins any larger firm would be 

a significant undertaking.  But the initial registration process will require firms to secure 

consents from each and every one of their associated personnel within an extremely short time 

period.  To impose the additional requirement that those consents contain a physical signature 

                                                 

 94 PCAOB Release No. 2003-1, at A3-xxxii.   

 95 Id. at A1-vii. 
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and be maintained in a central location would be incredibly costly for accounting firms.  

Obtaining and retaining the required consent from associated persons electronically, by contrast, 

would be more efficient and practical. 

Consistent with the Board’s proposed web-based registration system, electronic 

signatures can be just as effective as pen and ink to authenticate documents.  Congress has 

directed federal agencies to afford electronic authentication the same recognition for most 

purposes and has expressly provided that transactions between private parties may be 

memorialized in electronic form, and that an electronic signature is to be considered just as 

effective as a physical signature to consummate such transactions.96  Consequently, the Board 

should make clear that applicants need not secure written consents from their employees, and 

instead can utilize an electronic method of obtaining the necessary consent. 

4. The Board Should Consider Extending The 45-Day Period In 
Which To Obtain Associated Persons’ Consents 

Whether or not the Board agrees that the requisite consents need not be obtained from 

associated persons in writing, we encourage the Board also to consider extending the 45-day 

deadline that Item 8.1 imposes for the gathering of consents from all associated persons.  We 

note in particular that the 45-day deadline is not imposed by the Act, which does not specify a 

time period during which the consents are to be assembled.  Indeed, the Act appears to require 

only that firms undertake good-faith cooperation with the Board to secure the necessary consents 

                                                 

 96 See Electronic Signatures in Global and National Commerce Act, Pub. L. No. 106-229, 
§§ 101(a), (d), 104(b)(2), 114 Stat. 464, 464-69 (2000); see also id. § 104(a), 114 Stat. at 469 
(allowing limited exceptions for records that, unlike the consents of associated persons, are 
required by law to be filed with Federal agencies). 
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from its associated personnel. 97  A firm that, despite its reasonable efforts, is unable to do so 

within 45 days should not be penalized, particularly during this initial registration process, which 

seems to entail assembling the necessary consents from virtually each and every professional 

associated in any way with a firm.  We encourage the Board either to eliminate the 45-day 

restriction, at least for the initial registration process, or to extend it sufficiently to permit the 

requisite consents to be assembled with reasonable diligence. 

5. The Board Should Clarify How Long A Consent Remains In 
Effect  

The Board should also clarify how long a consent of an associated person remains in 

effect after that person ceases to be associated with an applicant.  At a minimum, it should be 

made clear that an associated person’s consent to cooperate in and comply with a request for 

testimony or production of documents made by the Board is limited to events that occurred while 

the person was associated with the applicant.   

C. Providing Client Information To The Board To Fulfill Consent 
Obligations May Pose Conflicts With Non-U.S. And State Laws And 
Professional Standards  

Proposed Item 8.1(a) provides that an applicant would be required to consent “to 

cooperate in and comply with any request for testimony or the production of documents” made 

by the Board in the exercise of its authority.  As detailed in Appendix A, the provision of client 

confidential information to a third party, including the Board, presents numerous potential 

conflicts with non-U.S. laws and professional standards, as well as with professional standards in 

                                                 

 97 See Act, § 102(b)(3)(B) (requiring firms to acknowledge that obtaining consents of 
employees is a condition of registration, but not placing any constraints on the method or 
timing for accomplishing the task). 
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the United States.98  Therefore, we are concerned that the proposed consent requirement would 

place the applicant (and associated persons executing similar consents) in the untenable position 

of either refusing to comply with the terms of the consent, thereby jeopardizing its registration 

(or jeopardizing the associated person’s continued employment), or providing client information 

to the Board, thereby committing an act in potential violation of non-U.S. or state law or 

professional standards.  We recommend that, at a minimum, the Board modify the proposed 

consent requirement so that testimony and the production of documents is required only to the 

extent consistent with applicable law and professional standards. 

CONCLUSION 

The effective registration of public accounting firms is critical to the mission of the Board 

to oversee the audits of issuers, and we appreciate the opportunity to provide comments 

concerning the Board’s proposed system of registration.  Given the novelty of the reporting 

requirements, the breadth of some parts of the proposal, the conflicts of laws identified, and the 

short time period with which firms will have to digest the final rules and submit their 

applications, we believe that the adoption of the recommendations and revisions suggested 

herein would greatly enhance the proposed requirements, and help to ensure that the Board’s 

registration process succeeds.   

We have attempted to provide comprehensive recommendations and revisions.  The 

issues presented are very complex and may warrant further discussion.  We would be pleased to 

                                                 

 98 See, e.g., AU 339.11 (Statement on Auditing Standards 96) (“The auditor has an ethical, and 
in some situations a legal, obligation to maintain the confidentiality of client information. 
Because audit documentation often contains confidential client information, the auditor 
should adopt reasonable procedures to maintain the confidentiality of that information.”). 
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discuss these issues with you further.  If you have any questions or would like to discuss these 

issues further, please contact Robert J. Kueppers at (203) 761-3579. 

Very truly yours, 
 
 
 
/s/ Deloitte & Touche LLP 
 

cc: Charles Niemeier, Acting Chairman of the PCAOB 
 Kayla Gillan, Member 
 Daniel Goelzer, Member 
 Willis D. Gradison, Jr., Member 
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APPENDIX A 

Potential Conflicts Between Proposed PCAOB Registration Rule and Non-U.S. Law and 
Professional Standards* 

 
Canada 
Relevant Non-U.S. Law or 
Professional Standard 
 

Potential Conflict 
 

Rules of Professional Conduct The Rules of Professional Conduct in Ontario provide that a 
“member shall not disclose confidential information concerning 
the affairs of any client, . . . except . . . (c) when such 
information is required to be disclosed by order of lawful 
authority.”  Institute of Chartered Accountants of Ontario, Rules 
of Professional Conduct § 208.1 (Dec. 2002).   
 
The fee information requested in Part II of the proposed Form 1 
presents a potential conflict with the Rules of Professional 
Conduct in Ontario.  In addition, if an accountant is obligated to 
provide client information to the PCAOB as a result of the 
consent executed pursuant to proposed Part VIII, the disclosure 
of this information potentially could be viewed to conflict with 
the Rules of Professional Conduct in Ontario.  Moreover, it is 
unclear whether the PCAOB would be considered a lawful 
authority for the purposes of § 208.1, and thus a chartered 
accountant might be deemed in breach of the Rules of 
Professional Conduct if the accountant provided the fee 
information required under Part II or was obligated to respond to 
a PCAOB request for information that involves client 
confidential information as a result of the consent required 
pursuant to Part VIII of the form.  
 
As with the other potential conflicts identified throughout this 
Appendix A, it is unclear to what extent a client’s consent or an 
employee’s consent would operate to eliminate the potential 
conflict.  

 

                                                 

 * To highlight in more detail the issues raised by the potential conflicts with non-U.S. laws, 
this chart provides a non-exhaustive list of potential conflicts with non-U.S. laws in some, 
but by no means all, countries. 
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China 
Relevant Non-U.S. Law or 
Professional Standard 
 

Potential Conflict 
 

CPA Law Article 19 Article 19 specifically states that a CPA has the responsibility to 
keep confidential the business information acquired in the 
performance of services.   
 
For the same reasons outlined with respect to the potential 
conflicts with Canadian standards, there is a potential conflict 
between China’s CPA Law and the information requested in Part 
II of proposed Form 1, as well as the consents required under 
Part VIII of the form.  

 
France 
Relevant Non-U.S. Law or 
Professional Standard 
 

Potential Conflict 
 

Code de Commerce Article 
L225-240; Decree 69-810 of 
August 12, 1969 Article 67; 
and Code of Professional 
Ethics Article 5 

Article L225-240 of the Commerce Code provides that auditors 
shall be bound by professional secrecy for all acts, events, and 
information of which they may become aware in the course of 
their duties.  The Code of Professional Ethics for auditors 
confirms this duty of confidentiality.  The Decree provides that 
the French domestic securities regulator (Commission des 
Operations de Bourse) may have access to certain information 
under certain circumstances, and the duty of confidentiality 
cannot protect against this disclosure.  There are, however, no 
provisions of French law providing for the disclosure of 
confidential information to foreign authorities. 
 
For the same reasons outlined with respect to the potential 
conflicts with Canadian standards, there is a potential conflict 
between Article L225-240 of the Commerce Code and the 
information requested in Part II of the proposed Form 1, as well 
as the consents required under Part VIII of the form.  Under 
French law, client consent may not cure a conflict with the 
confidentiality provisions because professional secrecy is 
imposed by legislation.  Thus it may be a violation of 
professional secrecy to provide certain client information to the 
PCAOB, which could subject an accountant to criminal and civil 
penalties. 
 

Statute n°68-678 of July 26th, 
1968, as modified by statute 
n°80-538 of July 16th, 1980  

Article 1bis provides that “no individual may request, seek or 
communicate, in writing, verbally or by any other means, 
economic, commercial, industrial, financial or technical 
documents or information, for the purpose of constituting proof 
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with a view to court or administrative proceedings abroad or as 
part thereof.”  Article 3 also provides that for the applicable 
sanctions in case of violations of the rules provided for in Article 
1bis: 6 months of imprisonment and/or a fine of FRF. 120,000.  
Article 2 requires to inform without delay the relevant French 
Minister when such a request is made. 
 
To the extent the information required to be provided under 
Parts II or V of proposed Form 1 or as a result of the consents 
executed under Part VIII of the form is construed to be 
information provided for the purpose of constituting proof with a 
view to court or administrative proceedings, there is a potential 
conflict with this Article 1bis of Statute n°68-678. The 
likelihood of obtaining a specific authorization from the French 
Minister of Justice in this context cannot be evaluated at this 
stage. 

 
Germany 
Relevant Non-U.S. Law or 
Professional Standard 
 

Potential Conflict 
 

The Accountants Professional 
Articles of Association 
Section 9 
  

This section provides that an accountant shall keep confidential 
all facts and circumstances with which the accountant is 
entrusted or of which the accountant becomes aware in the 
course of professional work.  The scope of the duty in Germany 
is quite broad (extending the confidentiality obligations to third 
party information) and captures all information learned by the 
auditor in the course of providing professional services, whether 
by active revelation by the client or information which the 
accountant becomes aware of as a result of the accountant’s 
professional position and activities.  Not only are accountants to 
refrain from disclosing such confidential information, but 
accountants also have an affirmative duty to take the appropriate 
measures to ensure that such information is not disseminated to 
third parties who are not entitled to the information. 
 
For the same reasons outlined with respect to the potential 
conflicts with Canadian standards, there is a potential conflict 
between Section 9 of the Accountants Professional Articles of 
Association and the information requested in Part II of proposed 
Form 1, as well as the consents required under Part VIII of the 
form.   
 

Commercial Code Section 
323; Accountants Ordinance 
Section 43; Penal Code 

These sections establish an accountant’s duty to keep 
information confidential, and provide that any illegitimate 
disclosure of confidential information by an accountant is a 
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Section 203; Commercial 
Code Section 333 
 

criminal offense. 
 
For the same reasons outlined with respect to the potential 
conflicts with Canadian standards, there is a potential conflict 
between these provisions and the information requested in Part II 
of proposed Form 1, as well as the consents required under Part 
VIII of the form. 
 

 
Hong Kong 
Relevant Non-U.S. Law or 
Professional Standard 
 

Potential Conflict 
 

Personal Data (Privacy) 
Ordinance, codified at 
Chapter 486 

This ordinance protects against the disclosure of certain personal 
data. 
 
There is a potential conflict between this ordinance and the 
requirements to disclose employee data under Parts V and VII of 
proposed Form 1.  

 
Israel 
Relevant Non-U.S. Law or 
Professional Standard 
 

Potential Conflict 
 

The Privacy Protection Law 
of 1981 

Under this law, there is a general obligation of an employer to 
maintain in confidence certain employee information.   
 
There may be a conflict between the Privacy Protection Law and 
the demand for certain information relating to employees that 
may be disclosed under Part V and the roster list that would be 
required under Part VII of proposed Form 1.  The Privacy 
Protection Law also may present a conflict with the fee 
information that would be disclosed under Part II of proposed 
Form 1.  There is an exception providing for the ability to 
disclose confidential information pursuant to other legal 
obligations; however, this exception likely would not be 
applicable because the exception appears only to capture 
obligations under Israeli law. 
 

Rules of the Institute of 
Certified Public Accountants 
in Israel 

The Rules of the Institute of Certified Public Accountants in 
Israel (“ICPAI”) impose a strict duty of confidentiality on 
accountants.  An accountant is not to disclose to a third party, 
without client consent, any information provided to the 
accountant while performing professional services for the client.  
In an opinion paper published by the ICPAI in 1985, the ICPAI 
recommended that accountants only deliver documents of a 
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client to governmental authorities in response to a court order, 
unless there is a specific law authorizing such delivery.  
 
For the same reasons outlined with respect to the potential 
conflicts with Canadian standards, there is a potential conflict 
between the ICPAI provisions relating to confidentiality and the 
information requested in Part II of proposed Form 1, as well as 
the consents required under Part VIII of the form.  
  

General Security Service Law 
of 2002 

This law restricts the disclosure of information determined to be 
sensitive by the Israeli Government. 
 
It is possible that certain client information to be disclosed to the 
PCAOB as a result of the consent entered into pursuant to Part 
VIII of proposed Form 1 could be classified as sensitive, such as 
where a firm acts as auditor for defense contractors, and in this 
event Part VIII of form may be viewed to conflict with certain 
aspects of the General Security Service Law. 

 
Italy 
Relevant Non-U.S. Law or 
Professional Standard 
 

Potential Conflict 
 

Penal Code Article 622; 
Civil Code Article 2407 

The relevant Penal Code provision makes it a crime punishable 
by fine or imprisonment for a person to reveal private 
information gained by virtue of the person’s profession.  
Furthermore, the relevant Civil Code specifically outlines the 
duty of auditors to maintain the secrecy of the facts and 
documents they encounter in the course of their professional 
service.   
 
For the same reasons outlined with respect to the potential 
conflicts with Canadian standards, there is a potential conflict 
between these provisions and the information requested in Part II 
of proposed Form 1, as well as the consents required under Part 
VIII of the form.  The provisions relating to confidentiality in 
Italian law also are such that client consent may not cure a 
violation.  The Penal Code regulation is directed at the 
protection of third parties, and thus it is possible that client 
consent cannot authorize the disclosure of third party 
information gained by a professional accountant. 
 

The Commissione Nazionale 
per le Società e la Borsa 
(“CONSOB”) Auditing 
Standard No. 230 

CONSOB is the public authority responsible for regulating the 
Italian securities market.  The CONSOB issues principles to 
guide the profession.  This recommended auditing standard 
confirms the duty of auditors to keep client information 
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(recommended in November 
2002) 

confidential. 
 
For the same reasons outlined with respect to the potential 
conflicts with Canadian standards, there is a potential conflict 
between these provisions and the information requested in Part II 
of proposed Form 1, as well as the consents required under Part 
VIII of the form. 

 
Japan 
Relevant Non-U.S. Law or 
Professional Standard 
 

Potential Conflict 
 

CPA Law (Law No.103, 
1948) Article 27;  
Japanese Institute of Certified 
Public Accountants Code of 
Ethics; 
Law concerning Certified Tax 
Accountants (Law No. 237 of 
1951) 

Article 27 of the CPA Law prohibits any accountants from 
providing client confidential information to a third party.  
 
For the same reasons outlined with respect to the potential 
conflicts with Canadian standards, there is a potential conflict 
between Article 27 of the CPA Law and the information 
requested in Part II of proposed Form 1, as well as the consents 
required under Part VIII of form. 
 

 
 
Mexico 
Relevant Non-U.S. Law or 
Professional Standard 
 

Potential Conflict 
 

Code of Ethics of the Mexican 
Institute of Public 
Accountants Concept VI; 
Professions Law Article 36 

Under the Code of Ethics applicable to accountants, a CPA may 
not give client information to a third party, except for 
information to be furnished to a competent authority with the 
express consent of the client.  The Professions Law also 
obligates a professional to keep secrets on the matters entrusted 
to the professional by the client, with certain limited exceptions.   
 
For the same reasons outlined with respect to the potential 
conflicts with Canadian standards, there is a potential conflict 
between the Code of Ethics provisions and the information 
requested in Part II of proposed Form 1, as well as the consents 
required under Part VIII of the form.  It is unclear if the PCAOB 
would be considered a competent authority for purposes of this 
provision. 
   

 

File No. PCAOB-2003-03 Page 331



   

A-7 

Netherlands  
Relevant Non-U.S. Law or 
Professional Standard 
 

Potential Conflict 
 

Rules of Professional Conduct 
and Practice of Registered 
Accountants Article 10;  
Rules of Professional Conduct 
of the Dutch Association of 
Tax Advisers Article 8;  
Rules of Conduct of 
Advocates Rule 6 

Under the Rules of Professional Conduct and Practice of 
Registered Accountants, a registered accountant shall treat as 
confidential everything that has been entrusted to the accountant 
as such in the course of the accountant’s duties.   
 
For the same reasons outlined with respect to the potential 
conflicts with Canadian standards, there is a potential conflict 
between the Rules of Professional Conduct and Practice of 
Registered Accountants and the information requested in Part II 
of proposed Form 1, as well as the consents required under Part 
VIII of the form. 
 

 
Spain 
Relevant Non-U.S. Law or 
Professional Standard 
 

Potential Conflict 
 

Audit Law 19/1988 Article 
13; 
Regulation implementing 
Audit Law 19/1988 Article 
43;  
Law 44/2002 on Measures 
Reforming the Financial 
System Article 53 

The Audit Law provides that an auditor shall be obliged to keep 
secret as much information as may come to the auditor’s 
attention, and the information may not be used for purposes 
other than the audit itself.  The Measures Reforming the 
Financial System provides the right of certain authorities access 
to audit documentation. 
 
For the same reasons outlined with respect to the potential 
conflicts with Canadian standards, there is a potential conflict 
between the Audit Law and the information requested in Part II 
of proposed Form 1, as well as the consents required under Part 
VIII of the form.  The Measures Reforming the Financial System 
also may be construed to allow only Spanish governmental 
authorities access to auditor documents, which would present a 
further potential conflict with the information required by 
proposed Form 1.   

 
Switzerland 
Relevant Non-U.S. Law or 
Professional Standard 
 

Potential Conflict 
 

Penal Code Article 321 
(Professional Secrecy, Duty of 
Confidentiality);  
Penal Code Article 162 

These provisions make it a crime to reveal professional or 
business secrets of which the professional became aware during 
the course of work for a client.  The provisions protect all 
information the client wishes to keep confidential.  The 
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(Preservation of Business 
Secrets); 
Swiss Code of Obligations 
Article 730 (Violation of 
Professional Secrecy of 
Auditors) 

provisions also apply to information not publicly known 
regarding third parties.   
 
For the same reasons outlined with respect to the potential 
conflicts with Canadian standards, there is a potential conflict 
between the Swiss Penal Code and the information requested in 
Part II of proposed Form 1, as well as the consents required 
under Part VIII of the form. 
  

Banking Act Article 47 
(Banking Secrecy);  
Federal Act on Stock 
Exchanges and Securities 
Trading Article 43 (Profes-
sional Secrecy Obligations of 
Securities Traders)   

Any accounting firm providing auditing services pursuant to the 
audit requirements of these Acts that gains insight into 
confidential information in the course of its mandate, where the 
client is a bank, stock exchange, or securities dealer, and then 
reveals such information to a third party, is subject to penal 
sanctions for violation of the banking secrecy obligation in the 
same way as officers and employees of a bank or securities 
trading firm.  The protection covers any information that relates 
to the identity or other personal data of customers, information 
that relates to the mere fact that a certain person is a client, or 
information that allows for an inference of the identity or 
personal data of the customer. 
 
For the same reasons outlined with respect to the potential 
conflicts with Canadian standards, there is a potential conflict 
between these laws and the information requested in Part II of 
proposed Form 1, as well as the consents required under Part 
VIII of the form. 
 

 
United Kingdom 
Relevant Non-U.S. Law or 
Professional Standard 
 

Potential Conflict 
 

Common Law Duty of 
Confidentiality; 
Duty of confidence imposed 
by the Institute of Chartered 
Accountants in England and 
Wales Member Handbook 
Statements 1.205 and 1.306 

The duty of confidence imposed by the rules of the Institute of 
Chartered Accountants in England and Wales provides that, 
absent informed client consent, an accounting firm may not 
disclose information regarding client affairs.  This specifically 
includes the duty not to disclose the client’s name or facts that 
could identify a particular entity as a client. 
 
For the same reasons outlined with respect to the potential 
conflicts with Canadian standards, the information requested in 
Part II of proposed Form 1, as well as the consents required 
under Part VIII of the form, may be in conflict with this duty of 
confidence. 
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Implied duty of confidence 
between employer and 
employee 

Information held by an employer, such as details of disciplinary 
proceedings, may be regarded as confidential by the employee.  
Disclosure of confidential information about an employee by an 
employer may constitute a breach of the implied duty of 
confidence between employer and employee. 
 
This protection presents a potential conflict with the information 
that an applicant would be required to disclose regarding 
employees under Part V of proposed Form 1. 
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 European Union Data Protection Directive  

 
 There is likely a direct conflict between the PCAOB’s proposed rule on registration and 
the European Union Data Protection Directive.99  Articles 25 and 26 of the Directive provide 
that member states are not to transfer personal data to a third country unless the recipient country 
provides an adequate level of protection for the data.  Currently, it is our understanding that the 
United States is not considered to provide adequate protection of personal data.  Although 
employee consent can form the basis for disclosure of personal information to recipients not 
providing adequate data protection, it is not clear that consent contemplated under Part VIII of 
the application form would constitute consent that is freely given, which is a required element to 
establish va lid consent under the Directive. 
 
 Every European Union country is under an obligation to implement the Directive’s 
protections into national law.  Below are selected examples of potential conflicts between the 
PCAOB’s proposed Form 1 and individual EU country legislation implementing the Directive. 
 
 
Non-U.S. Law Implementing Directive 
 

Potential Conflict 
 

Netherlands Personal Data Protection Act The Netherlands Personal Data Protection Act 
provides that the transfer of certain information 
outside the European Union requires that 
recipients adhere to the Safe Harbor Principles 
of the Act if the recipient does not provide 
adequate levels of protection for the data.   
 
There is a potential conflict between the 
Netherlands Personal Data Protection Act and 
the form’s proposed requirements under Part V 
of proposed Form 1 regarding information on 
proceedings and under Part VII regarding 
roster information because disclosure of this 
information likely would be considered 
personal data subject to restriction on 
dissemination. 
 
As with the other potential conflicts identified 
below, it is unclear to what extent a consent 

                                                 

 99 European Union Directive 95/46/EC of the European Parliament and of the Council of 24 
October 1995 On the Protection of Individuals with Regard to the Processing of Personal 
Data and on the Free Movement of Such Data, 1995 O.J. (L 281) 31. 
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would operate to eliminate the potential 
conflict.  Consents of the party must be “freely 
given, specific and informed.”  In addition, as 
with the other potential conflicts identified 
below, it may be possible to cure the potential 
conflict if the PCAOB were to enter into 
certain specified contracts (intended to limit 
the extent to which information could be made 
public in the United States) with relevant 
authorities in these European countries and/or 
the European Commission. 
 

 
 
France – Statute no. 78-17 of January 6th, 
1978, as amended, on Data Protection 
 

The statute provides for a series of protections 
benefiting individuals.  There is a whole series 
of rules against the collection and treatment of 
personal data through automated means.  In 
particular, pursuant to article 30 of the statute, 
the collection and storage of personal data 
relating to an individual’s ”breaches of the law, 
condemnations or applicable safety measures” 
is prohibited.  Even when the collection and 
automated treatment of personal information is 
not prohibited under the statute, there are a 
number of protective rules that are applicable, 
including in particular a right to access and 
correct the information, declaration obligations 
and a duty not to disclose the information 
 
There is a potential conflict between the 
French statute and the form’s proposed 
requirements under Part V of proposed Form 1 
regarding information on proceedings and 
under Part VII regarding roster information 
because disclosure of this information likely 
would be considered personal data subject to 
restriction on dissemination. 
 

German Data Protection Act of 1990 The Data Protection Act of 1990 includes 
several data protection principles that set out 
the standards that “data collectors” (e.g., 
accounting firms) must comply with when 
“processing” information that relates to 
individuals.  A possible form of processing 
personal data might include the transfer of the 
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personal data to the Board. 
 
There may be a conflict between the German 
Data Protection Act of 1990 and the 
requirements to provide certain employee 
information and rosters under Parts V and VII 
of proposed Form 1.  The proposed 
requirements likely would be considered 
personal data subject to restriction on 
dissemination under the German Data 
Protection Act.  
 

United Kingdom Data Protection Act of 1998 The Data Protection Act of 1998 includes eight 
data protection principles that set out the 
standards that “data collectors” (e.g., 
accounting firms) must comply with when 
“processing” information that relates to 
individuals.  Firms in violation of the Data 
Protection Act are subject to potential criminal 
and civil liability. 
 
There is a potential conflict between the United 
Kingdom Data Protection Act of 1998 and the 
requirements under Part V of proposed Form 1 
regarding information on proceedings and 
under Part VII regarding roster information 
because disclosure of this information likely 
would be considered personal data subject to 
restriction on dissemination.  

Swiss Data Protection Act Articles 6 and 35*  Articles 6 and 35 of the Swiss Data Protection 
Act subject the transfer of personal data 
outside Switzerland to specific requirements 
where the recipient does not provide protection 
of that information equivalent to protection 
provided under Swiss law.  Also, personal data 
may not be transferred without the individual’s 
consent in instances where the recipient 
declares that it will not treat the data as 
confidential.  Under Article 35 of the Swiss 
Data Protection Act, whoever discloses 

                                                 

 * Although Switzerland is not a member of the European Union, the Swiss Data Protection Act 
is similar in many respects to the Directive. 
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confidential and sensitive personal data 
without authorization is subject to criminal 
punishment.   
 
There is a potential conflict between the Swiss 
Data Protection Act and the demand for certain 
employee information and roster information 
under Parts V and VII of proposed Form 1 
because the United States is not considered to 
provide data protection equivalent to Swiss 
law.  
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APPENDIX B 

Comments On Specific Questions Posed By The Board  
Regarding the Registration of Non-U.S.  Accounting Firms 

 
 In its release accompanying the proposed rules and application form, the Board poses 
several questions regarding the registration process for non-U.S. accounting firms.  See Proposal 
of Registration System for Public Accounting Firms, PCAOB Rulemaking Docket Matter No. 
001, PCAOB Release No. 2003-01 (Mar. 7, 2003), at 13-15.  Our responses to several of these 
questions follow below. 
 
 Is it feasible for foreign public accounting firms to register within 180 days of the date 
of the Commission’s determination that the Board is capable of operating?  Should foreign 
public accounting firms be afforded some longer period (e.g. an additional 90 days) within 
which to register? 
 

Non-U.S. accounting firms will have to assess whether any information requested by 
proposed Form 1 or the processes required to compile the information would conflict with local 
law or professional standards.  As detailed in Appendix A, there may be several circumstances in 
which firms could not comply with the registration requirements without risking a violation of 
non-U.S. law or professional standards.  Therefore, prior to proceeding with registration, non-
U.S. firms likely will want some form of assurance that their actions in registering will not 
contravene laws in their home jurisdictions.   

 
In addition, non-U.S. employees may have concerns that parallel those of non-U.S. 

applicants.  Because consents are not widely understood outside the United States and their 
meaning (and the employee’s obligations regarding them) will have to be communicated and 
comprehended, many individual employees may wish to seek independent legal advice before 
agreeing to execute the consent requested in Item 8.1(b) of the proposed rule.   

 
Putting aside the concern regarding potential conflicts with non-U.S. laws, we believe it 

is unlikely that non-U.S. accounting firms could accurately complete the proposed registration 
form within 180 days of the date the Commission determines that the Board is capable of 
operating.  It appears unlikely that non-U.S. accounting firms have ever sought to compile the 
extensive information required by proposed Form 1.  Therefore, non-U.S. firms will have to 
establish processes and structures to ensure that the information collected is accurate and 
responsive to the information request contained in the form.  For example, until adoption of the 
SEC’s recently amended auditor independence rules, foreign private issuers have not had to 
comply with the SEC disclosure requirements regarding fee information.  As a result, many non-
U.S. firms have not obtained fee information on a consolidated basis, nor have they developed 
the processes to capture this information.  A significant amount of time will be required to obtain 
and classify relevant fee information.  It is highly unlikely that non-U.S. accounting firms would 
be able to implement these processes and structures and collect the required information prior to 
the October 24, 2003 deadline.  Moreover, providing this information creates confidentiality 
issues, among other things, as non-U.S. accounting firms would face having to disclose fee 
information for foreign private issuers which have not yet disclosed such information. 
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Because of the need for the Board to have dialogue with non-U.S. regulators, such that 

the Board and non-U.S. applicants have the necessary time to consider the full range of issues 
implicated by the proposed registration requirements’ potential conflict with various non-U.S. 
legal and professional standards, we recommend that the Board extend the time for non-U.S. 
applicants to register into the year 2004 and defer implementation of the problematic registration 
requirements until the issues can be satisfactorily resolved. 
 
 Are there any portions of Form 1 that are inapplicable, or that should be modified, in 
the case of non-U.S. applicants? 
 

In our comment letter, we review in detail several aspects of proposed Form 1 that we 
believe should be modified.  Those comments generally apply for both U.S. applicants and non-
U.S. applicants.   
 
 Do any of the Board’s registration requirements conflict with the law of any 
jurisdiction in which foreign public accounting firms that will be required to register are 
located?   
 

The comment letter and Appendix A detail numerous potential conflicts between the 
proposed rules and application form and the laws or professional standard of jurisdictions in 
which non-U.S. applicants are located.  We nevertheless offer the following additional comments 
on this important issue. 
 

We believe that much of the information proposed to be required by the Board likely 
would be considered “personal data” under the European Union Directive dealing with data 
protection, Directive 95/46/EC.  Personal data includes many of the personal details requested in 
the proposed rule for all the accountants associated with a firm.  Information relating to criminal, 
civil, or administrative actions or disciplinary proceedings pending against the firm, as required 
under Part V of Proposed Form 1, is likely to be considered “sensitive personal data” subject to 
greater restrictions on dissemination under the Directive.  Consent by the firm’s employees may 
allow for the release of such information, but the consent must be informed and freely given, 
which presents special concerns in the context of the employer-employee relationship under the 
laws of certain European countries.  In addition, even if employees provide the consents 
requested, it appears the relevant non-U.S. firm may not ultimately be able to compel the 
employee to testify or produce documents.   

 
Potential conflicts with the laws and professional standards governing confidentiality of 

client information also abound.  For example, in Switzerland, it appears that audit work papers 
are protected against disclosure by the Secrecy Obligation of Article 730 of the Swiss Code of 
Obligations and Article 321 of the Swiss Penal Code.  These Swiss provisions protect not only 
the client’s confidential information, but also confidential information of other third parties that 
may have been developed during the course of an audit.  

 
Similarly, the consent requirement to produce documents may place the firm in violation 

of certain non-U.S. laws.  For example, in the Grand Duchy of Luxembourg, firm partners and 
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all the staff are bound by professional confidentiality obligations that can be waived with respect 
to foreign authorities only to the extent that the foreign authority has entered a treaty with the 
Grand Duchy of Luxembourg.  
 
 In the case of non-U.S. firms that are required to register because they play a 
substantial role in the preparation or furnishing of an audit report on a U.S. issuer, is the 
Board’s definition of “substantial role” in Rule 1001(n) appropriate?  In particular, should 
the 20 percent test for determining whether a foreign firm’s services are material to the audit, 
or whether the foreign firm performs audit procedures with respect to a significant subsidiary, 
be changed? Would a 10 percent threshold more realistically capture firms that materially 
participate in the preparation or furnishing of an audit report? 
 

Our comment letter includes detailed discussion regarding the proposed definition of 
“substantial role.”  Those comments apply both to U.S. applicants and non-U.S. applicants.  We 
support the 20 percent test for determining whether the non-U.S. firm performs audit procedures 
with respect to a significant subsidiary.  As discussed in our comment letter, however, we believe 
the proposed 20 percent test for determining whether a non-U.S. firm’s services are material 
should be revised or eliminated in its entirety.  The 20 percent test for determining whether a 
non-U.S. firm’s services are material would have the adverse effect of requiring accounting firms 
and other audit client service providers to engage in burdensome analyses intended to determine 
whether the other service providers played a “substantial role” in the preparation or furnishing of 
an audit report.   
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28 March 2003

Office of the Secretary
Public Company Accounting Oversight Board
1666 K Street
WASHINGTON DC
USA

Dear Secretary

RULEMAKING DOCKET MATTER 01

PROPOSAL FOR REGISTRATION SYSTEM FOR PUBLIC ACCOUNTING
FIRMS

My Minister, Melanie Johnson MP, the UK Minister for Competition,
Consumers and Markets, and other UK colleagues were very pleased to
meet members of the Board and some of the PCAOB staff in Washington a
few weeks ago. We felt that this was a very helpful initial discussion and we
think it is important that there is further contact and discussion between you
and UK regulators on the issues raised in the proposal you published on
March 7. We welcome the opportunity to participate in the Round Table
organised for 31 March.

2. The issues raised are important ones for the UK, not least given the
significant number of UK companies which are SEC registrants; and, we
suspect, the number of UK companies which are subsidiaries of major US

(3
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companies. We comment below on some of the principal issues raised by
that document. We also attach a short Annex describing the regulatory and
oversight regime for registered auditors in the United Kingdom. From our
discussions we know that you already have a good idea of these and in
particular what the UK Government is doing to strengthen these
arrangements further. We would obviously be very pleased to provide more
detailed information and to discuss this with you further.

3. We are also aware that UK bodies, in particular the Institute of
Chartered Accountants in England and Wales, have made submissions to
the PCAOB. We are strongly supportive of the problems and difficulties
raised by the ICAEW and other commentators from overseas, in relation
both to the principle of registration for all relevant overseas accounting firms
and to the particular difficulties - both practical and legal - seen to stand in
the way of proceeding to registration in the way and in the timescale
suggested. We are encouraged in the belief that you are keen to find
sensible ways forward and would urge you to pay close regard to the
concerns which are being expressed not only from the UK, but also from the
European Commission and other European colleagues, as well as more
widely. In our view it would be a mistake - and probably simply not possible
- to proceed with the registration of foreign accounting firms on your
domestic timescale. We would suggest that you exercise the powers with
the Sarbanes-Oxley at least to give significantly more time to work out
proposals on the regulation of foreign accounting firms. We doubt that an
additional six months provides enough time and we would urge you to give a
further 12 months to agree a sensible way forward in respect of foreign
accounting firms.

General Proposition that Overseas/UK Accounting Firms should have
to register with PCAOB.

4. We recognise that the PCAOB has to take forward these issues within
the remit set by the Sarbanes-Oxley Act and share many of the objectives of
that Act in terms of improving the regulatory regime for audit and accounting
firms.
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5. In broad terms the existing approach to regulation as between US and
many overseas countries such as the UK has been based on an implied
mutual recognition of each other's regulatory regimes and laws ( We
recognise of course that the SEC already imposes some US specific
requirements on audit firms - in respect of auditor independence for
example, and more recently on the use of US auditing standards. We have
from time to time expressed our view to SEC colleagues that even these
requirements should not be necessary in respect of a country such as the
UK, where there is a well developed :system of standards and regulation.)

6. Against this background we believe that the imposition of a
general requirement of registration on the overseas auditors both of SEC
registrants or of "significant" subsidiaries is a backwards step in a world
which is increasingly inter-related and in which the mutual acceptance of
equivalent arrangements is more rather than less desirable. We believe
that the proposal to apply this in respect of the auditors of overseas
subsidiaries is particularly intrusive of other countries' arrangements.

7. Registration in the way proposed also paves the way for a double
system of oversight, which is potentially highly wasteful of resources, leads
to conflicts when different regulatory systems reach different conclusions
and creates possibility of double jeopardy for audit firms and individual
auditors.

8. We have a particular concern that a complicated and expensive
system of registration can only deepen the hold of the Big 4 firms on the
audit market, just at the time when we are all anxious to find ways of
encouraging second tier firms to grow their audit business. The costs and
difficulties of registration are disproportionate generally for overseas audit
firms, but even more so for firms outside the Big 4. And such firms are
more likely to be the auditors of for example the UK subsidiaries of US
registrants.

9. One possible way forward might be to identify principles, against which
to judge whether regulatory arrangements are equivalent. This could
provide the basis for agreeing equivalence across a wide area such as the
European Union, or in respect of particular countries such as the UK or
Ireland. It might also be an option for the PCAOB to provide for possible

O cltJ
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exemption from registration in respect of individual foreign accounting firms,
on the basis of information about them and about the local regulatory
arrangements to which they are subject.

Practical difficulties for foreign firms in registering

10. Even had we no difficulties with the principle of registration, we
would need to emphasise, on the basis of our discussions with UK audit
firms and with colleagues in Europe, that we see very substantial difficulties
in the way of developing and implementing a registration regime for affected
overseas firms within the timetable set out in the Sarbanes Oxley Act. Some
of these points are mentioned below but we note that many are addressed in
more detail in other submissions to the Board from the UK and elsewhere:

11. Some of the information required may not be publicly available in
home country, or may be sensitive. But there is no clear commitment from
PCAOB to keep such information confidential. There are likely to be all sorts
of difficulties unless the PCAOB can give a clear commitment not to disclose
information which would not otherwise be publicly available.

12. The information required has been developed, perfectly
understandably, with US in mind. Some of it may not be readily
understandable in other countries; or it may simply not be appropriate. We
think this needs much more careful thought.

13. We get the flavour of a shopping list of items which might just be
needed.

14. There are also legal difficulties in the way of providing some of the
information. Our understanding is that these problems may not be as
marked in the UK as in some other EU countries, but at the very least there
is a problem with providing "personal data" which is protected under the EC
Directive on data protection - there would need to be at the very least
negotiation with the EU and/or with individual countries on how to provide a
proper level of protection for such data.

0 du
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15. As already mentioned, registration imposes disproportionate costs
on overseas firms, partly because the information may be more difficult to
put together and partly because the |oreign firm is likely to have
proportionately fewer US registrants.

16. We are particularly concerned at the difficulties registration would
pose for the auditors of UK subsidiaries of US companies, particularly where
these are not associates of the Big 4.

Interim solution: extend time for registration for overseas firms

17. Both for the reasons of principle and of practicality therefore, we
would strongly favour as an interim measure, a decision to allow more time
to consider whether and/or in what circumstances there should be
registration for foreign accounting firms, and also to explore practical
solutions for making progress. We think that an extra year is needed to
allow for this.

What regulation should there be for overseas accounting firms?

18. We would be extremely concerned, were US requirements to be
applied regardless of the regulatory regimes in other jurisdictions. The most
obvious manifestations of a regulatory regime are the external monitoring of
the firm and the application of an external investigation and disciplinary
regime.

19. We cannot see that it is an attractive proposition even from a US
perspective to try to apply a US monitoring or disciplinary regime to foreign
audit firms, particularly where they are already subject to national
requirements which are likely to be better suited to the job. Is it sensible, to
take one example, for the PCAOB to try directly to monitor the quality of the
work and compliance with the rules of a UK audit firm which carries out the
statutory audit under UK requirements of a UK company which happens to
be a significant subsidiary of a US registrant, it looks to be a recipe for an
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inefficient and ineffective system. The idea of subjecting UK firms to a
double dose of regulation is highly objectionable and could potentially lead
to a proliferation of monitoring regimes from around the world applying to the
same audit firm. There may be a temptation to impose such unwieldy
arrangements also on US audit firms in some circumstances! If,
alternatively, the proposal is to draw on the work of the UK regulatory
authorities, then there would very clearly need to be negotiation and
discussion; for example, on to what extent and how information collected for
one purpose can be disclosed for another. Similarly imposing a US system
of investigation and discipline on top of our own arrangements creates
double jeopardy for firms and individuals.

20. We recognise that there is the closely related issue of access to
audit working papers. We understand that this is important for you and that
the SEC does not think that, where there are existing arrangements, these
have worked well. This is a difficult area, complicated by the various
provisions in the Sarbanes Oxley Act itself. It links quite closely to the legal
difficulties surrounding the transfer of confidential information, for which in
Europe there is considerable protection. In our view this needs further
detailed negotiation, between the EU and the US, and/or between individual
countries and the US. This might include exploring how existing
arrangements can be made to work better.

21. As a very minimum we would expect the practical impact of US
requirements to be minimal where there is already in place a regulatory
regime which meets agreed principles or standards. Indeed we would very
much hope that moves towards international standards, for example for
auditing, will enable the US to remove its existing insistence on local US
standards.
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22. We hope that these comments are valuable as you develop your
thinking. We look forward to developing our contact.

23. I am copying this letter to Dan Goelzer and to Ronald Boster.

Kind regards

rely

JOHN GREWE

Director, Company Law, (Audit and Reporting)

O (Jti
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United Kingdom: Regulation of the Auditing and Accountancy
Profession: A Brief Overview

1. The regulation of registered auditors in the United Kingdom is
governed by the Companies Act 1989, which transposed the EU 8th
Company Law Directive into the law. In brief this enables the Government
to delegate regulatory powers to bodies which it recognises for this purpose
where they meet a series of stringent requirements. Under this system there
are five professional bodies which have delegated powers in respect of
admission to the Register of Auditors and monitoring and discipline of
registered auditors. These include the Institutes of Chartered Accountants
in England and Wales, of Scotland and of Ireland, and the Association of
Chartered Accountants. These bodies are accountable to the Department and
to Parliament.

2. However, these arrangements do not tell the full story. There have
been two major developments in the regulatory structure more recently -
one starting in 1998 and one in 2002.

3, In 1998, the UK Government reached agreement with the six main
UK accountancy bodies that the accountancy profession (NB not just the
audit profession) should be subject to oversight through an independent but
non-statutory body, the Accountancy Foundation, under which a number
of boards were established, all with non practitioner majorities.

4. The boards under the Foundation were the Auditing Practices Board
(which sets UK auditing standards); the Ethics Standards Board (which
set the agenda for the professional bodies to bring forward standards for its
approval); the Investigations and Discipline Board (which was to take
responsibility for disciplinary cases of particular public interest, and a
Review Board, which reviewed in particular the regulatory activities of the
accountancy bodies. These activities included continuing responsibility for
admission, monitoring and discipline of their members who are registered
auditors.

5. More recently again, in 2002 the Government conducted a further
review of the regulatory arrangements in the wake of US scandals such as
Enron and WorldCom. This reported in January 2003 and the Government
accepted all the principal recommendations, which are now being set in
place.
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6. The main further changes are:

(i) The Financial Reporting Council (FRC), which already oversees
the setting and enforcement of accounting standards; will take on the
functions of the Accountancy Foundation. This will create an
independent, unified and authoritative structure with clear areas of
responsibility: the setting of accounting and audit standards; their
enforcement; the monitoring and disciplining of the audits of public
interest entities; and the oversight of the remaining regulatory
responsibilities of the professional accountancy bodies.

(ii) The independent regulation and review of audit will be significantly
strengthened. In particular, responsibility for setting independence
standards for auditors should be transferred to the Auditing Practices
Board, which will continue to have a 60% majority of non-practitioners.

(iii) A new audit inspection unit is being set up within the independent
regulator to take over from the professional accountancy bodies
responsibility for m0nitoring the audit of those entities whose activities
have the greatest potential to impact on financial and economic stability -
specifically listed companies and major charities and pensions funds.

(iv) a Professional Oversight Board will take over, as the successor to
the Review Board, the oversight of those parts of audit and accountancy
regulation which remain within the profession. This is also within the
FRC structure. As a part of this, the Government's role in recognising
professional supervisory bodies and qualifications for the purposes of the
8t_ Directive will be delegated to this Board. This Board will have a
majority of non accountants.

(v) The planned new Investigation and Discipline Scheme, will be
brought into being without delay by the Investigation and Discipline
Board, within the FRC structure. The IDB has a lay majority. The new
Scheme provides a demonstrably independent forum for hearing
significant public interest disciplinary cases.

(vi) The annual running costs of the independent regulator should be
broadly shared by Government, business and the professional bodies,
with the exception of the costs of cases coming before the Investigation
and Discipline Board, which will continue to fall to the professional
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bodies, and the costs of the independent audit inspection unit,which
should be borne by audit firms.

MARCH 2003
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APR1 4 2003

By Department of
Trade and Industry

Enquiries 020 7215 5000
Direct line 020 7215 0223

URL http:llwww.dti.qov.ukl
E-mail iohn._rewe _,,dti._si._lov.uk

13 April 2003

Mr Charles Niemeier
Acting Chairman
Public Company Accounting Oversight Board
1666 K Street NW
WASHINGTON DC
USA

Dear Charlie

OUR VISIT TO WASHINGTON 15 APRIL

We were very pleased to take part in the Round Table on registration and
oversight of foreign accounting firms. The main messages from
Governments and regulators from overseas were pretty clear. However, it is
now very important to follow this up with you urgently from a UK perspective.
Stephen Haddrill, Peter Wyman and I are therefore very grateful to you and
your colleagues for agreeing to meet us on Tuesday and we look forward to
seeing you again then. It may be helpful therefore if I offer a few comments
on behalf of the UK Government to set the scene for our discussion.

What we are keen to explore with you is a practical way forward which
meets _egitimate US needs without imposing considerable and, in our view,
quite unnecessary regulatory burdens on UK audit firms. Neil Lerner wrote
to you recently with an outline of a possible way forward, which would start
from the existing UK registration and regulatory system and see how it
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might be possible to build into this specific arrangements in respect of those
firms involved in the audits of SEC registrants. This seems to offer
considerable advantages both to you and to us.

We recognise the constraints within which you are working. You are
required to work within the confines of the Sarbanes-Oxley Act; and, you
are understandably reticent to use the Sec 106 power to exempt foreign
firms too freely. And the time pressures on you are considerable. I can
see therefore that it is tempting to press ahead with a uniform requirement
to register and then look again at how you would try to apply regulation in
practice.

Equally, you must appreciate the depth of our concern at the prospect of a
US registration requirement and a US regulatory regime being imposed
without regard to the implications for our own regulatory arrangements, and
which duplicate and perhaps cut across requirements, which are already
extensive and essentially equivalent to what you are proposing in respect of
US audit firms. The context, it is important to remember, is the regulation of
UK audit firms who are London (or which happen to be subsidiaries of US
registrants).

Kind Regards

John Grewe

John Grewe

Director, Company Law (Accounts & Audit)

Cc Stephen Haddrill, Director General, Fair Markets, DTI

Peter Wyman, President, ICAEW

0
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e r Ernst & Young LLP r Phone: (212) 773-3000 
  5 Times Square  www.ey.com 
  New York, New York 10036  
    
    
     

 
 
March 31, 2003 
 
 
Ronald S. Boster 
Acting Secretary 
Public Company Accounting Oversight Board 
1666 K Street, N.W. 
Washington, D.C. 20006-2803 
 

PCAOB Rulemaking Docket Matter No. 001,  
Proposal of Registration System for Public Accounting Firms 

 
Dear Mr. Boster: 
 
Ernst & Young is pleased to submit comments on the proposal of the Public Company Accounting 
Oversight Board (“PCAOB”) implementing the accounting firm registration requirements of Sections 
102 and 106 of the Sarbanes-Oxley Act (“the Act”).  We are submitting this comment letter not only on 
behalf of Ernst & Young LLP, a United States accounting and professional services firm, but also on 
behalf of practices that are affiliated with Ernst & Young throughout the world as members of Ernst & 
Young Global.1 
 
We support the objectives of the Act and believe that investors and the markets will benefit from 
enhanced audit quality, improvements in financial reporting and corporate governance, and other 
investor protection measures that are the Act’s hallmarks.  The PCAOB’s registration proposal, in our 
view, fairly and reasonably tracks most aspects of the statutory mandate applicable to public accounting 
firms.  The proposal is a significant step in establishing a new regulatory regime for the auditors of SEC 
registrants.  It appropriately reflects the fact that U.S. investors have a right to rely on high-quality 
financial statement audits no matter where the audit is performed.  Particularly in view of the series of 
recent financial frauds in the U.S., the PCAOB should have mechanisms to ensure adherence by foreign 
public accounting firms to high standards of quality, ethics and independence. 
 
To achieve these goals, the PCAOB’s rules must of course be workable, and to work effectively the 
rules must take into consideration foreign law constraints.  The PCAOB must recognize the limitations 
imposed by foreign law and should ensure that foreign regulators, many of whom have developed or are 
in the process of developing their own sophisticated and rigorous regulatory regimes, become partners 
in global regulation of the profession.  Many of our comments below are addressed to this issue. 

                                                 
 1  The Ernst & Young global network comprises a group of independent professional services practices 
operating in more than 130 countries.  Some of the practices have ownership or operational links with others, but 
otherwise the practices are autonomous.  They are legally separate from one another.  Each practice is separately 
owned and managed and they have no liability for one another’s acts. 
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In addition, we believe that several elements of the registration requirements are burdensome for both 
U.S. and foreign accounting firms, without attendant investor benefit.  The amount of information that 
would be required to be filed is enormous, and it is not clear why the PCAOB needs to collect all of it.  
For example, the requirement that the accounting firms provide the name, license, and other information 
of every “accountant” – a term which is defined as including every person in the firm with an 
undergraduate accounting degree, whether they work on audits of public companies or not – would 
result in the filing of tens of thousands of names by the major accounting firms.  This seems excessive, 
particularly in view of the high turnover rate among our staff and the fact that partners, not staff, have 
signature authority for financial statement opinions.  In addition, many of the information requests are 
particularly burdensome for many foreign firms, which have not traditionally maintained information in 
the categories – such as the required fee information – established under the proposed rules.  We 
believe that the requirements could be streamlined to avoid information overload, which would be in the 
interests of both the firms and the PCAOB. 
 
These issues are discussed further below. 
 
A. Foreign firm registration issues 

 
1. The SEC’s long-standing use of bilateral agreements:  The securities markets have become 

increasingly globalized in recent years, and the SEC has a well-recognized need to gather 
information from outside the U.S. in many of its enforcement investigations.  The SEC has 
approached this issue by negotiating bilateral agreements with foreign regulators, and its 
experience is highly relevant to the PCAOB’s rule proposal.   

 
Since 1982, the SEC has entered into more than 30 information-sharing arrangements with 
foreign regulators.  This approach has been ratified and facilitated by Congress. In 1988, the 
SEC proposed, and Congress passed, the International Securities Enforcement Cooperation 
Act (enacted as Section 6 of the Insider Trading and Securities Fraud Enforcement Act, adding 
Section 21(a)(2) to the Exchange Act).  The Act empowered the SEC to assist a foreign 
regulator by conducting a formal investigation upon the request of the regulator without regard 
to whether there was a possible violation of the United States laws.  In turn, many foreign 
regulators have obtained the authority to gather information at the SEC’s request even though a 
possible violation of the U.S.’s laws, and not the foreign jurisdiction’s laws, is the subject of the 
investigation.  More recently, in May 2002, the International Organization of Securities 
Commissions (“IOSCO”) adopted the Multilateral Memorandum of Understanding concerning 
Consultation and Cooperation and the Exchange of Information.  See 
http://www.iosco.org/library/pubdocs/pdf/ IOSCOPD126.pdf.  Like the memoranda of 
understanding entered into between the SEC and many foreign regulators, the IOSCO 
multilateral MOU will assist in international cooperation and information-sharing. 
 
The reasons for this cooperative approach are several-fold.  First, the SEC lacks the ability to 
serve subpoenas outside the United States.  See Section 21(b) of the Exchange Act.  Second, 
as discussed further below, foreign countries often have confidentiality, bank secrecy, or other 
laws that inhibit or preclude governmental information-gathering efforts.  Third, international law 
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generally recognizes jurisdictional limitations.  As set forth in the Restatement (Third) of Foreign 
Relations Law of the United States, a jurisdiction may not exercise authority to enforce law 
extraterritorially where it would be unreasonable to do so, and where two jurisdictions have 
conflicting laws “the two states should consult with each other.”  See § 403 (“Limitations on 
Jurisdiction to Prescribe”), comment e; § 431 (“Jurisdiction to Enforce”) (1987). Fourth, most 
countries have relied upon the principle of “positive comity,” which acknowledges mutual 
respect for the laws and regulations of other states. 
 
The PCAOB’s proposed rules fail to reflect adequately these long-standing efforts at 
international mutual cooperation and these principles of international law.  Under the proposal, 
the proposed rules and requirements for the most part apply equally to U.S. and foreign 
accounting firms, regardless of foreign law conflicts or the existence of foreign regulatory 
regimes.   
 
Many foreign firms that are members of Ernst & Young Global believe that registration should 
not be required at all.  They believe that such dual oversight will be inefficient, costly, and 
inconsistent with the principle of “positive comity.”  Many firms believe that the approach taken 
in the Act and the proposed rule will lead to serious conflicts and will infringe upon national 
sovereignty.  They also believe that there is a serious question of proportionality – the 
PCAOB’s proposal sweeps almost every significant accounting firm in the world into its 
regulatory regime, yet only approximately 2.5% of the trading volume of European companies 
listed on the New York Stock Exchange takes place in the United States.  Thus, the vast 
majority of shareholders in these foreign registrants are not U.S. citizens.  The proposal also 
imposes the PCAOB’s considerable array of regulatory controls on firms that may have only a 
handful of SEC registrants, or, because of the proposed “substantial role” definition, no SEC 
registrants at all. 
 
Notwithstanding these serious concerns and objections, we ask that, if the Board does go 
forward with its registration requirement, it work with foreign regulators to establish cooperative 
arrangements.  There are at least three benefits to this approach.  First, it will make foreign 
regulatory authorities into partners in helping to promote the integrity of the capital markets 
throughout the world.  Second, it will almost certainly minimize delays and objections to 
production of workpapers and testimony and will facilitate inspections of foreign firms.  And 
third, it will eliminate many foreign law obstacles to compliance by foreign accountants with the 
PCAOB’s requirements. 

 
2. Foreign law limitations:  The foreign law concerns are significant.  In recent weeks, Ernst & 

Young, together with other major accounting firms, retained the Linklaters law firm to assess 
foreign law issues raised by the PCAOB proposal.  Linklaters examined the laws of seven 
countries that have a considerable number of foreign private issuers – the United Kingdom, 
Germany, Mexico, France, Japan, Israel and Switzerland.   

 
Linklaters has submitted its detailed legal analysis in a separate letter to the PCAOB.  The 
Linklaters memorandum describes a number of foreign laws that would conflict with the 
PCAOB’s requirements regarding consents to production of information and that would prevent 
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the firms from completing all portions of the proposed registration form.  First, data protection 
legislation in some of the jurisdictions prohibits the disclosure of personal data to the PCAOB, 
including names, licensing information, and similar information about firm partners and 
employees.  Second, some jurisdictions have laws that would prevent firms from requiring that 
employees sign consent forms, or would subject the firms to potential liability if they attempted 
to dismiss employees who refuse to sign such forms or if, having signed the form, they 
nonetheless refuse to comply with a PCAOB investigation.  Third, all of the jurisdictions have 
confidentiality laws that prevent accounting firms from disclosing client information, which would 
make it difficult to provide information in response to a PCAOB request.  Confidentiality laws 
also may prevent firms from disclosing employee information, such as information about prior 
disciplinary proceedings.  Fourth, countries have laws that would prevent accounting firms from 
making audit workpapers or other information available to the PCAOB with respect to specific 
types of companies.  In particular, bank secrecy laws would prevent firms from disclosing 
information about their banking clients when that information would in turn relate to clients of the 
banks.  Likewise, certain countries – Israel, for instance – have strict national security laws that 
would prevent firms from disclosing information about defense industry audit clients. 
 
Many of these foreign law constraints can be eliminated through appropriate waivers and 
consents, but not in all cases.  Companies can generally waive confidentiality restrictions, but 
apparently not in France, and as a practical matter waivers may not be obtainable in certain 
other jurisdictions.  Employees can waive certain data protection restrictions, but the United 
Kingdom and Germany (and perhaps other countries) require that such waivers be “freely 
given.”  A question exists in those jurisdictions as to whether such waivers would be viewed as 
“freely given” in the employer/employee context.  In addition, even with a waiver, there are 
restrictions on the transfer of information across international borders.  Most significantly, as 
noted above, a basic element of the Act’s enforcement scheme – requiring consents from 
partners and employees – would be difficult for the firms to enforce, because they may be 
barred from dismissing or taking other significant remedial action against a non-complying 
employee. 
 
In addition, it would appear that inspections by the PCAOB of non-U.S. firms would raise a 
number of legal problems.  In every jurisdiction surveyed by the Linklaters firm, restrictions on 
extraterritorial law enforcement would prohibit such inspections, even when done with the 
consent of the foreign firm. 
 
Many of these legal impediments can be overcome through agreements with foreign regulators.  
For example, we have been told by the Linklaters firm that data protection restrictions can be 
resolved through bilateral regulatory agreements.  And inspections could be conducted through 
joint efforts of U.S. and non-U.S. regulators in order to avoid the restrictions on extraterritorial 
law enforcement. 

 
3. Our proposed approach:  In view of these foreign law constraints and conflicts, the Act and the 

proposed rule may promise more than they can deliver.  The PCAOB cannot reasonably – or 
consistently with international law – require that a foreign firm violate the law of its home 
country.  Moreover, although the consents will greatly facilitate U.S. law enforcement, the 

File No. PCAOB-2003-03 Page 357



Ronald S. Boster 5 
March 31, 2003 

 

 

individual accountant who signs the consent will be outside of the U.S., and the PCAOB would 
generally find it necessary to go to foreign courts to enforce the consent.  As a result, in a 
circumstance in which information is urgently needed, this new enforcement mechanism may not 
work as effectively or efficiently as some people might think or would hope.  The foreign firms 
may simply be prevented from delivering the information that the PCAOB wants and expects to 
receive. 
 
It should also be noted that these problems could not be resolved by having the U.S. firm fill in 
the gaps and take over the role of performing audits in jurisdictions where firms cannot register 
because of foreign law constraints.  Even if it were practical to do this, the U.S. firms would be 
subject to most of the legal limitations applicable to non-U.S. accounting firms.  Thus, if audit 
firms in a particular country find it impossible to register because of registration requirements 
that conflict with local law, it may be that issuers in that country will be unable to file audited 
financial statements with the SEC.  That result would not be in the interests either of foreign 
private issuers or their U.S. investors. 
 
Accordingly, the appropriate approach is the entry of cooperation agreements between the 
PCAOB and foreign regulators, as the SEC has done for many years.  We recognize that the 
MOU process does not always work perfectly – memoranda of understanding can take a long 
time to negotiate, foreign regulator counterparts may not be as helpful in producing information 
as the SEC would like, and persons being investigated may oppose the SEC’s requests and 
challenge them in court.  But the Act fundamentally changes this situation:  for the first time there 
is now a statutory mechanism – the registration requirement and the related mandatory consents 
– that will facilitate foreign assistance and cooperation.  MOUs typically provide a means to 
compel a person outside of the U.S. to provide information sought by the U.S. regulators, in 
addition to furnishing a procedural mechanism for production of such information.  Here, the 
registration and consents provide their own basis for compelling production of information from 
outside of the U.S.  In this situation, bilateral agreements would not be needed in order to 
compel production of information, but, rather, in order to ensure that such production would be 
consistent with foreign regulatory and legal requirements. 

 
The PCAOB, therefore, should amend its rule proposal to make explicit that foreign firms and 
accountants are not required to violate their local law when they complete the registrations and 
consents (something which is essentially required by principles of international law), and should 
also make clear that it will work with foreign regulators to establish cooperative agreements that 
would facilitate the Act’s regulatory objectives.   
 

4. Need for more time:  As noted, we believe that any foreign firm registration requirement should 
be coupled with negotiations and discussions between the PCAOB and foreign regulators about 
supervision and regulation of the foreign accounting firms.  Accordingly, we believe that the 
PCAOB should postpone foreign firm registrations for some period of time – we recommend 
one year – in order to put into place cooperation agreements with other countries.  In this 
regard, we note precedents for an extension in this context.  The SEC's independence rules 
adopted in 2000 gave foreign firms an almost two-year transition period to comply with 
requirements relating to quality control systems to ensure auditor independence.  Revision of the 
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Commission’s Auditor Independence Requirements, Release No. 33-7919, 65 Fed. Reg. 
76008, 76055 (Dec. 5, 2000).  Likewise, the SEC’s recently adopted independence rules 
provided additional time for foreign firms to comply with new partner rotation requirements.  
Strengthening the Commission’s Requirements Regarding Auditor Independence, Release No. 
33-8183, 68 Fed. Reg. 6006, 6047 (Feb. 5, 2003). 

 
Importantly, a one-year delay would give the PCAOB time to flesh out its approach to 
standard-setting, inspections, investigations, disciplinary proceedings and other activities.  The 
PCAOB could also work with foreign regulators in developing requirements and procedures 
that would be applicable to foreign firms.  Many foreign governments have developed their own 
regulatory approaches to accounting firm quality control.  For example, in the European Union, 
the European Commission has adopted a Recommendation on Quality Assurance which will be 
implemented by all of the member states by November 2003.  It provides a comprehensive 
approach to quality control of the audit firms.  We understand that similar initiatives have been 
proposed in Switzerland and other countries.  The PCAOB might well conclude that the 
existence of such regulatory regimes would obviate the need for exercising certain of the 
PCAOB’s powers over foreign firms.  The substantive rules and requirements that will be 
developed by the PCAOB are matters of great concern to non-U.S. firms, and it seems only 
fair to give them some sense of the Board’s initiatives before they are required to register.   

 
Even if the additional one-year period were not appropriate for these reasons, the foreign firms 
would nonetheless need additional time to file their applications.  This is the first time that foreign 
accountants would be required to collect much of this information, and they simply do not 
currently have the information – such as the fee category data, or ten years of information 
relating to litigation – collected in a manner that would make it possible to complete the 
application under the proposed time schedule.  As for gathering the fee data, it may in some 
cases be necessary for the foreign firms to gather relevant invoices and manually add relevant 
fees.  In some countries, information systems have been developed on an entity-by-entity basis.  
In other words, there may not be one information system at a national level that brings together 
the results of all entities in that country.  The need to aggregate information across national 
borders would further complicate this process.  Finally, in order to avoid foreign confidentiality 
and secrecy law obstacles, it will be necessary in many cases to obtain waivers from audit 
clients.  That will almost certainly be a complicated and difficult process, and may take many 
months.  These problems are exacerbated by the fact that many foreign auditors will be in the 
midst of their “busy season” due to the June 30, 2003 deadline for Foreign Private Issuer 20F 
filings.   

 
It also appears that an extension of time would be useful to the PCAOB because it would result 
in a staggered review process.  If foreign firms were to register one year after the U.S. firms, the 
PCAOB will have more time to review the U.S. firm applications.  The amount of information 
that is proposed to be filed with the PCAOB is enormous, and postponing the foreign firm filings 
will reduce the crush of registration form filings that will hit the PCAOB in early September of 
this year. 

 
B. Issues affecting both U.S. and non-U.S. firms  
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Proposed Rules: 
 
Rule 1001(a) defines “accountant” as a person “(1) who is a certified public accountant, or (2) who 
holds (i) an undergraduate or higher degree in accounting, or (ii) a license or certification authorizing him 
or her to engage in the business of auditing or accounting, or (3) who (i) holds an undergraduate or 
higher degree in a field, other than accounting, and (ii) participates in audits.” 

The definition of “accountant” in Rule 1001(a)(1) and 1001(a)(2)(i) as proposed would include 
individuals who might never participate in any audit services.  For example, clerical and administrative 
personnel and personnel with no connection to the audit practice would be included.  In addition, when 
coupled with the reporting requirements under Part VII of Form 1, Rule 1001(a)(2)(i) would require 
that registered firms collect and maintain information regarding the undergraduate or graduate degrees of 
all of their employees (professional and non-professional), which is not something that we currently do.  
The definition in Rule 1001(a)(3) sweeps less broadly but still reaches farther than necessary.  At a 
minimum, the rule should define “participate” in a way that would eliminate purely de minimis, 
ministerial or inconsequential activities.   

The definition in Rule 1001(a)(1) would by itself appear to sufficiently address the Board's need for 
information about those individuals whose roles will be of most concern to it.  While this definition will 
also require the implementation of additional tracing mechanisms for some firms, the criteria are more 
objective and therefore, we believe, more easily implemented.   

Rule 1001(f) defines “audit services” and Rule 1001(l) defines “other accounting services.”  
According to the section-by-section analysis, the definition of audit services “is intended to capture the 
same category of services for which fees were required to be disclosed as ‘audit fees’ pursuant to the 
Commission’s 2000 proxy disclosure rules.”  The term “other accounting services” is “meant to capture 
two categories of services:  1) services the fees for which are to be disclosed as ‘audit fees’ under the 
Commission’s [January 2003] revised rules, but that were not previously disclosed as ‘audit fees,’ and 
2) services the fees for which are to be disclosed as ‘audit-related fees’ under the Commission’s 
[January 2003] revised rules.”  This means that auditors and their clients would be required to compute 
these two categories differently for purposes of the proxy disclosure rules and the Form 1 disclosure.  It 
is not clear why the PCAOB is proposing such an approach.  The definitions of all of these terms should 
refer to the revised proxy fee disclosure rules, and (as discussed further below) the Board’s rules should 
require disclosure of whatever the issuer discloses publicly until such time as the new fee disclosure rules 
become fully effective. 

Rule 1001(m) – There is a fair amount of inconsistency in the rule proposal’s use of the terms 
“accountant,” “person associated with a public accounting firm,” and “accountant associated with a 
public accounting firm” (or “associated accountant”).  As noted above, the term “accountant” is defined 
broadly to include CPAs, college accounting majors, and so on.  The term “person associated with a 
public accounting firm” is defined to include persons who, in connection with issuance of a report on a 
public company, share in the profits, receive compensation, or participate “as agent or otherwise on 
behalf of such accounting firm in any activity of that firm.”  By contrast, the term “associated accountant” 
is not defined, yet that term is used throughout the proposed rules.  For example, the roster of 

File No. PCAOB-2003-03 Page 360



Ronald S. Boster 8 
March 31, 2003 

 

 

individuals associated with the firm in Part VII refers to “all accountants associated with the applicant.”  
It is not clear what the term “associated” is intended to mean in this context, although we assume it is 
intended to refer to an employment relationship.  We urge that the PCAOB clarify this matter. 

The phrase “persons associated with a public accounting firm” is used in the requirements relating to 
disclosure of lawsuits, criminal actions, and related information (Part V).  A similar although not identical 
term, “associated persons,” is used in the requirements relating to consents to cooperate (Part VIII).  
As noted, the “persons associated with a public accounting firm” definition includes a third party who 
“participates as agent or otherwise on behalf of such accounting firm in any activity of that firm.”  
Assuming the Board intends that “associated persons” have the same meaning as “persons associated 
with a public accounting firm” (which appears to be the case under Rule 1001(m)), it will be very 
difficult or impossible for firms to obtain such information and consents from third parties such as 
engineers, geologists, or other specialists who might occasionally be used on an audit under generally 
accepted auditing standards.  In addition, it is not clear how far this definition reaches – the phrase 
“participates as agent or otherwise” lacks a precise meaning.  Although we recognize that this definition 
was derived from the Act (Section 2(a)(9)(A)(ii)), we urge that it be modified to include only partners 
or employees of the accounting firm itself. 
 
Rule 1001(n) – The proposal defines the phrase “play a substantial role in the preparation or furnishing 
of an audit report” as including the performance of “material services that a public accounting firm uses 
or relies on in issuing all or part of its audit report with respect to any issuer,” and it defines “material 
services” as services “for which the engagement hours or fees constitute 20% or more of the total 
engagement hours or fees.”  The “substantial role” test can also be met if the firm performs audit 
procedures “with respect to a subsidiary or component of any issuer the assets or revenues of which 
constitute 20% or more of the consolidated assets or revenues of such issuer.” 
 
We do not believe that these dual tests for “substantial role” are necessary, and would urge that the 
Board drop the 20% of hours or fees test.  There are at least four reasons for this recommendation. 
First, the 20% of assets/revenues test has often been used in the accounting literature as a measure of 
“significance.”  Indeed, the SEC adopted precisely that measure in its newly adopted partner rotation 
rules, which exclude partners serving on subsidiaries constituting less than 20% of assets and revenues 
of the issuer from the definition of “audit partner” subject to partner rotation.  68 Fed. Reg. at 6019.  
Second, it would be difficult for the U.S. and foreign firms to determine when the 20% hours/fees test 
will be met.  This will be particularly true when the foreign firm is not part of an international network of 
accounting firms (as is often the situation in audits of multinational companies) and therefore must rely on 
a completely separate U.S. firm to provide it with relevant fee and hour information.  Third, there could 
be situations where unregistered firms participate in an audit without anticipating a level of work that 
would exceed the 20% hours/fees amount, but the amount of work does in fact exceed that level, 
thereby resulting in a violation of the securities laws by the foreign firm.  Fourth, the “substantial role” 
registration requirement is not required by the Act.  See Section 10b(a)(2) of the Act.  Because it is not 
statutorily mandated, and in view of all the other burdens being placed on the foreign firms, it seems 
excessive to impose the “substantial role” registration requirement in a manner that will be difficult for 
foreign firms to apply. 
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In addition, we ask that the Board provide greater certainty to the “assets/revenue” test by pegging the 
test to assets and revenue reported in the audited financial statements of the issuer for the most recent 
fiscal year prior to the year currently being audited. 
 
Rule 2101 – Footnote 9 of the Release authorizes the Board to require or permit the filing of 
registration applications by means other than electronically via the internet in “special cases.”  We 
believe that there may be firms in some countries that are unable to submit this information electronically, 
and we would ask that the Board be reasonable in its application of the “special cases” exception. 
 
Rule 2104 – This proposed rule requires that the accounting firm registrant obtain manual consents 
from accountants that they will provide documents and testimony if the PCAOB so requests.  Ernst & 
Young has thousands of accountants who are partners or employees, and obtaining manual signatures 
from all of them would be a giant technological step backwards.  Electronic consents should be 
sufficient.  We have for several years used electronic signature procedures for partners and staff to 
confirm their compliance with the firm’s independence requirements, and a similar procedure could be 
used for this purpose.  
 
Rule 2105(a) – The Board’s proposed standard for approval of registrations is whether registration of 
a particular firm is “consistent with the Board’s responsibilities under the Act to protect the interests of 
investors and to further the public interest in the preparation of informative, accurate, and independent 
audit reports for companies the securities of which are sold to, and held by and for, public investors.”  
This is a very vague standard and gives the Board almost complete discretion in reviewing and 
approving applications.  We suggest the Board provide more specific guidance.  The Board should state 
the factors it would look to in determining whether to approve or disapprove an application.  In 
addition, the proposed rule does not indicate whether the Board will provide a notice of the grounds for 
denial of an application and an opportunity for a hearing, consistent with Section 15(b)(1)(B) of the 
Exchange Act, which governs the registration of broker-dealers.  Such procedures should be provided 
given the significance of the registration process to applicants. 
 
Rule 2105(c) – This proposed rule states that where the Board requests additional information from the 
applicant, “the Board will treat the application, as supplemented by the requested information, as if it 
were a new application under paragraph (b) of this Rule requiring action not later than 45 days after 
receipt of the application by the Board.”  We are concerned that, particularly in this first-year 
registration process, there may be many instances in which firms are asked to provide supplemental 
information to the Board.  If a new 45-day review period is triggered whenever this happens, the Board 
might in some instances not approve a firm’s application until after the October 24, 2003 registration 
deadline.  We recognize that the Board does not need to take the additional 45 days every time 
supplemental information is submitted, but we nonetheless believe that the phrase “will treat” should be 
changed to “may treat,” and that a new 45-day review period will only be triggered by the submission of 
important or significant new information. 
 
Rule 2300 – We agree with the proposal that social security numbers or equivalent information be 
given automatic confidential treatment.   
 
Form 1: 
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Item 1.8 Required Licenses and Certifications – This item requires that the applicant state whether 
“all individual accountants associated with the applicant who participate in or contribute to the 
preparation of audit reports have all licenses and certifications required by governmental (federal, state 
and non-U.S.) and professional organizations.”  Laws and rules relating to licensing requirements are 
complex and ambiguous, and it is often uncertain whether a license is required for work in a particular 
situation.  Accordingly, it would be impossible for the firm to make an affirmative statement that “all” 
necessary licenses have been obtained for the thousands of associated accountants.  The firm’s 
statement will inevitably be based on self-reporting by the individual license holders and on interpretation 
of a patchwork of laws and regulations governing licenses that vary from state-to-state and are often 
interpreted without clear guidance.  Thus, the item should be changed to include a qualifier such as “to 
the best of the firm’s knowledge.”  In addition, we suggest that the phrase “required for their 
participation in or contribution to the audit report” be added to the end of Item 1.8 (after the words 
“professional organizations”) to make clear that information only need be provided on individuals who 
hold appropriate licenses for the roles they have been asked to perform. 
 
Item 2.1 Issuers for which Applicant Prepared Audit Reports During the Preceding Calendar 
Year – We assume that the Board intends the phrase “prepared or issued any audit report during the 
calendar year” to refer to the date of the auditor’s opinion and not the date of the financial statements 
themselves, but this matter should be clarified. 
 
The proposed fee disclosure rules are confusing and will be difficult to satisfy during this period when 
the SEC’s proxy fee disclosures are in transition.  The PCAOB’s proposal appropriately tracks the fee 
“buckets” in the SEC’s new rules – audit services, other accounting services (called “audit-related 
services” in the SEC’s rule), tax services, and other services – but, as noted above, the proposal defines 
“audit” and “other accounting” differently than the new SEC rule. Moreover, even if this definitional 
problem is fixed, these new fee buckets are only required by the SEC for periodic filings for the first 
fiscal year ending after December 15, 2003, and in proxy statements that include such periods.  
Accordingly, the fee information required by the proposal is not generally available now, although some 
issuers, as encouraged by the SEC, have early adopted the new disclosure approach. 
 
In our view, while it would be possible to reconstruct this type of fee information retrospectively, it 
would take a considerable amount of work, and we are not persuaded that this information would be 
useful or necessary.  Further, in virtually all cases, the fee data that is disclosed would be inconsistent 
with fee data already in the public marketplace, as disclosed by issuers in their proxy statements.  The 
proposed breakdown of fee information does not seem vital to the PCAOB’s mission, and consistency 
with the SEC’s rules is the most practical approach.  The PCAOB’s rules should simply require 
disclosure of whatever fee information is contained in issuers’ proxy statements.  For those companies 
that have not previously disclosed fee data, such as foreign private issuers, fee information should reflect 
the timetable and fee categories in the new SEC rules.  As noted, some companies have in fact 
disclosed audit-related fees, even though the SEC rules did not previously require that disclosure, so the 
PCAOB would receive that information for those companies.  In any event, if we are required to 
reconstruct these fee buckets, including for foreign private issuers, we ask that the Board understand 
that, because neither we nor our clients previously maintained fee information in this manner, our 
determinations may reflect certain estimates or approximations of particular fee categories. 
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Item 3.1 Applicant’s Revenue – The rule includes a note stating that “[t]he fee disclosures required 
by this Item are not limited to fees received from issuers and include fees for audits performed other 
than pursuant to generally accepted auditing standards.”  This would appear to require fee information 
relating to non-public companies audited by the registrant, but we have never attempted to break down 
such fees into audit, audit-related, tax and other fees for such companies.  Accordingly, this would 
require considerable effort to establish “fee buckets” for thousands of non-public companies.  We do 
not see the need for this information, which extends beyond the PCAOB’s jurisdiction over SEC 
registrants. 
 
In addition, it should be noted that this type of financial information is viewed as highly confidential in 
many foreign countries and confidential treatment would frequently be appropriate.  
 
Part IV – Statement of Applicant’s Quality Control Policies – The rule proposal requires a 
“narrative, summary description, in a clear, concise and understandable format, of the quality control 
policies of the applicant for its accounting and auditing practices, including procedures used to monitor 
compliance with independence requirements.”  Although the rule uses the words “summary” and 
“concise,” we note that quality control procedures are elaborate and extensive, and we believe that it 
would be helpful if the PCAOB were to provide additional guidance on how much detail it requires.  
For instance, the PCAOB might specify its expectations for the length of the summary and the elements 
of quality control to be covered.  We also note that in circumstances where the applicant is part of a 
networked firm, the registration application will likely refer to the networked firm’s quality control 
policies and requirements 
 
Part V – Listing of Certain Proceedings Involving the Applicant’s Audit Practice – We note that 
some foreign firms may not have maintained all of the information that is being requested as to various 
litigations, enforcement actions, and similar proceedings.  Some of this information, such as information 
on pending proceedings or non-public arbitration proceedings, may also be confidential, particularly 
outside of the U.S., and we expect the PCAOB would provide confidential treatment.  Foreign firms 
may also find it extremely difficult to comply with Items 5.5(a)(3), which requires an applicant to 
disclose information about crimes involving violations of foreign statutes that are “substantially 
equivalent” to specified U.S. statutes.  Determining what foreign statutes are “substantially equivalent” to 
U.S. statutes will require considerable effort, both by the foreign firms and foreign lawyers who will 
need to assist them.  In addition, the information being sought seems excessive both for U.S. and foreign 
firms, and we suggest that requirements for 10 years of information be changed to five years.   
 
We also note that each disclosure item – Items 5.1, 5.2, 5.3, and 5.4 – requires information in 
connection with an audit report “or a comparable report prepared for a client that is not an issuer,” 
which sweeps in non-SEC clients.  However, subsection b.4 of each item is limited to clients who are 
“the subject of the audit report.”  Because the term “audit report” is defined as being limited to audits of 
SEC registrants (see Rule 1001(e)), the proposed rule is internally inconsistent. 
 
Item 7.1 – Listing of Accountants Associated with Domestic Applicants – The proposal requires 
that a vast amount of information be provided – the name, social security number, and license number of 
“all” accountants associated with the firm.  We do not currently have that information assembled in one 
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database, and it seems unnecessary for the Board to gather all of this information.  The staff turnover at 
the major accounting firms is significant.  We believe that information on partners with signing authority 
should be sufficient.  Moreover, we assume that the applicant can file this information as of a particular 
date prior to the actual application – e.g., the application could be filed on August 1, but the information 
might be current only as of July 1.  In view of the high level of staff turnover, it would be impossible to 
ensure the accuracy of the accountant roster at the precise time of filing. 
 
Item 7.2 – Listing of Accountants Associated with Non-U.S. Applicants – The rule proposal 
requires information as to all accountants who “participate in or contribute to the preparation of audit 
reports.”  We are not certain whether this definition would include “national office” personnel at foreign 
firms.  In this regard, the SEC’s new partner rotation rules exclude “national office” personnel who “may 
be consulted on specific accounting issues related to a client” because they serve as a “technical 
resource for members of the audit team” rather than as actual members of the team.  68 Fed. Reg. at 
6020.  The analysis may be different under the PCAOB’s proposed “participate in or contribute to” 
test, and we ask that the PCAOB clarify this matter. 
 
Item 8.1 – Consent to Cooperate with the Board and Statement of Acceptance of Registration 
Condition – The rule requires that the firm and its associated persons consent to providing testimony or 
documents in response to “any request” by the Board which is “in furtherance of its authority and 
responsibilities under the Sarbanes-Oxley Act of 2002.”  The rule on its face does not contain any 
“reasonableness” limitation, but the Board should make clear that the same standards that are applicable 
to SEC subpoenas apply here as well.  Courts have held that, to be enforceable, an SEC subpoena 
must be “sufficiently limited in scope, relevant in purpose, and specific in directive so that compliance 
will not be unreasonably burdensome.”  SEC v. Arthur Young & Co., 584 F.2d 1018, 1024 (D.C. 
1978), cert. denied, 439 U.S. 1071 (1979).  We assume that, notwithstanding the consent form, 
similar standards would apply here. 
 

* * * 

File No. PCAOB-2003-03 Page 365



Ronald S. Boster 13 
March 31, 2003 

 

 

We appreciate the opportunity to provide these comments, and we would welcome discussion of any 
points that require further explanation. 
 
       Respectfully submitted, 
       

       ΕΨ    
       Ernst & Young LLP 
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Washington, DC 20006-2803 
  

 

Dear Mr Boster,  

Subject: Comments to PCAOB rulemaking Docket number N° 001 

1. INTRODUCTION  

We thank you for the opportunity to comment on the proposed rules on the registration of audit 
firms with the Public Company Accounting Oversight Board (PCAOB), implementing Title 1 of 
the Sarbanes-Oxley Act (SOA). We make the following comments in the context of the 
constructive regulatory dialogue between the United States and the European Union on financial 
markets because the Act and its implementing measures have important effects on US-listed EU 
companies and EU auditors.  

The Sarbanes-Oxley Act aims at restoring investors’ confidence in US capital markets. The 
European Commission and our 15 Member States share these concerns and support the 
objectives and many measures of the Act, because investor protection is equally important for 
the European Union and its Member States as it is for the US authorities.  

While the US authorities rightfully expect high standards of conduct from audit firms providing 
audit services to companies raising capital on American markets irrespective of whether they 
are domiciled in the United States or overseas, they are not necessarily better placed than the 
European Union and its Member States to establish precise rules that ought to apply to auditors 
domiciled in the European Union. Only tailored regulatory solutions can fully accommodate the 

File No. PCAOB-2003-03 Page 367



2 

different legal environment in the EU and US so as to achieve, efficiently and effectively, the 
same objectives.  

We understand that the PCAOB is under severe time constraints for setting up its operations 
and regret the resulting pressure that has been placed on proper due process. We set out below 
the main points that have come to our attention in the very limited time for assessing and making 
comments to the proposed rules and Form 1.   

The European Commission and its Member States are of the firm view that EU audit firms from 
the EU should not have to register with the PCAOB. We therefore request a full exemption for 
all EU audit firms and auditors under section 106 (c) of the SOA. We propose more effective 
ways to improve audit quality.   

2. ANALYSIS OF THE PROPOSED RULES AND FORM 1 

Our analysis of the proposed rules, from an EU perspective, showed that the proposed 
rulemaking:  

(1) Creates an unnecessary overlap with existing EU registration requirements.  All 
EU audit firms are subject to licensing and registration requirements for more than 20 
years on the basis of EU legislation (Directive 84/253/EEC). This law is fully complied 
with in all Member States.; 

(2) Creates conflicts of law in particular on data protection and access to 
“documents”. With regards to data protection, much of the information being 
requested by the PCAOB is, under European legislation dealing with data protection 
(Directive 95/46/EC), considered as “personal data” or even “sensitive personal data”. 
This requires that specific consent should be given by each “accountant” of the audit 
firm prior to the transmission of the registration application. More importantly, the above 
Directive prohibits transfers of personal data to countries outside the European 
Economic Area which do not provide adequate data protection in accordance with the 
Directive. The US is such a country. The European Commission has approved a data 
flow contractual clause, the safe harbour, with the US to facilitate compliance with the 
Directive. If adhered to, it would also allow the transfer of the data to the PCAOB. 
However, the present safe harbour arrangement is operated under the FTC (Federal 
Trade Commission) and does not cover the financial services sector. As a matter of fact 
there exists no safe harbour agreement on financial services. It is therefore, at present, 
legally impossible for EU audit firms to submit a large part of the information requested 
for the registration to the US PCAOB.    

In respect of access to documents, in several Member States the auditor is only allowed 
to provide audit working papers to Courts or to defined inspection authorities, a 
restriction that cannot be waived by the audit client. In these cases it is simply illegal for 
the audit firm to give consent to the access of “documents” as required by item 8.1 of 
Form 1. Moreover, in case audit working papers or any other document would contain 
personal data, they could not be transferred to the PCAOB.   

(3) Leading to distorting the EU market for audit services. The proposed registration 
requirements create an enormous incremental cost for providing audit services in relation 
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to US issuers. In practice this would mean that many smaller and medium sized EU 
audit firms would most likely no longer accept audit engagements in relation to US 
issuers. This would be unwelcome in itself and tends to further the concentration of the 
market for audit services in the EU and perhaps worldwide as well.  

(4) Would pre-empt EU policy making on auditing. Registration of the most important 
EU audit firms with the PCAOB, in combination with the required direct application of 
US auditing standards and independence requirements, would create a drive via these 
firms to have the same standards as the US applied in the EU. This would undermine 
our regulatory sovereignty in particular because EU audit regulation is applicable for the 
statutory audits of a million plus companies, a significantly higher number than the 
15.000 SEC registrants. In addition we are yet to be convinced that these standards 
are, without exception, as good as those that already apply.   

(5) Takes a maximalist approach on the registration of foreign audit firms  by using 
the option of SOA Section 106 (a)2 to require the registration of foreign audit firms that 
play a substantial role in the preparation and furnishing of audit reports in relation to US 
issuers. A more effective, and less harmful, alternative would be for the PCAOB to 
change US audit practice by adoption of an auditing standard requiring the (US) group 
auditor to take full responsibility for the group audit. The US group auditor could no 
longer in his audit report refer to the audit opinions of other (foreign) subsidiary auditors 
without consideration.  

(6) Takes an over-maximalist approach as it goes in some instances beyond the intent 
of the Sarbanes Oxley Act. For example, from the wording used in section 102 (b) 2 E 
it is clear that this section refers to licensed CPA’s. However, the PCAOB definition of 
“accountant” (rule 1001) comprises also persons who hold an undergraduate or higher 
degree in other fields than accounting. This extension beyond section 102 increases 
significantly the scope of persons that need to be registered in Part VII of Form 1. 
Another example is to ask for more than pending criminal, civil or disciplinary 
proceedings as (section 102 (b) 2 F of SOA); 

(7) Has discriminatory and disproportionate consequences for foreign audit firms. 
The registration requirements in section 102 have not been drafted from a foreign 
registrants perspective. US audit firms would, on average, provide a much larger 
number of audit reports on US issuers. This would mean that that the relative cost for 
registration of US firms is relatively lower compared to EU audit firms that may issue 
only one such a report. An EU audit firm with one potential US issuer client, would 
need to register thousands of “accountants” the majority of whom are performing solely 
EU audits. We believe that in addition to requiring the US group auditor to take full 
responsibility for group audits (see point 4), the registration requirements could be 
refined to become more proportionate by only requiring the registration of foreign audit 
firms that audit a significant number of foreign issuers (dual listed companies) or issuers 
that are material for the US markets in terms of trading volumes or shareholdings. The 
average trading volume in securities of EU companies with a dual listing on the NYSE 
is, on average, no more than 2.5% of the trading volumes in their European home 
market.   
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(8) Has some inconsistencies. For example, Form 1 item 7.2 listing of accountants 
associated with the non US applicant does not coincide with the intent of the section by 
section analysis on this point 7.02. This results in a significantly broader scope of 
accountants to be registered! 

In section B of the summary, the PCAOB provides arguments why pre-existing requirements on 
foreign audit firms and SOA justifies the registration of foreign audit firms with the PCAOB, a 
line of argumentation that could easily be turned around: because of exiting requirements on 
foreign audit firms there is no need for further registration. More importantly, we noted that the 
present PCAOB proposal completely lacks any cost-benefit consideration. In our view it is 
crucial for any proposed capital market measure to consider: (a) whether it is necessary to 
increase the efficiency of the capital market, (b) whether it is likely to increase the efficiency of 
the capital market and (c) whether it could be substituted by less harming regulation. If applied 
to the proposed registration of audit firms from the EU, our answers to the second question 
would be clearly no. Also, because the description in the summary of pre-existing requirements 
on foreign audit firms, notably via SECPS requirements, makes clear that foreign audit firms are 
already sufficiently covered. We simply fail to see the added value of the registration of many 
EU audit firms and tens of thousands of “accountants” at an estimated cost of tens of million 
euros. This is even more unconvincing as all EU audit firms and auditors are licensed and  
registered by competent authorities and subject to legally underpinned public oversight, external 
quality assurance systems, etc. 

In our view a more effective regulatory approach would be the conclusion of an EU-US 
Memorandum of Understanding ensuring access to audit working papers where it is justified 
and to start quickly a regulatory dialogue on equivalent measures in relation to audit. This would 
be more effective because whatever consent audit firms have to give in item 8.1 and 8.2 and 
whatever unilateral sections on the access to audit working papers the SOA contains (section 
106 (b)) it is simply legally impossible for EU audit firms from several Member States to give 
access to audit working papers by the PCAOB (and any other document from any audit client 
(section 105 (b) (2) (B) and (C)). It would be inconceivable for us that due to conflicts of law, 
EU audit firms could no longer be in a position to perform audit work in relation to US issuers.  

We also would like to give you some additional comments that in our opinion are relevant for 
applicants. The proposed rules and Form 1: 

– lack some definitions or clarity (“bright lines”) which create a uncertainty for the 
applicant. For example, there is no definition of “associated person”, “accountant associated 
with” the applicant, what “documents” the registrant gives consent to reproduce for the 
PCAOB. It is also unclear whether foreign audit firms should register all associated entities 
for example other foreign firms from the same network but located in other jurisdictions.  

– lack of operational safeguards that would guarantee a fair and equal treatment for 
all applicants. The present lack of definitions and guidance underline the importance of 
appropriate safeguards on fair judgements. For example, the proposed rule does not 
describe a possibility to appeal against a rejection by the PCAOB.   
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Conclusion  

The European Commission requests a full exemption of registration for EU audit firms and 
auditors under section 106 (c) of SOA for the following reasons: (i) there are existing EU 
registration requirements, (ii) there are conflicts of EU and national law, (iii) there is an 
unjustified cost-benefit relation for foreign applicants, (iv) it will have impacts on the EU markets 
for audit services and (iv) missing definitions and inconsistencies in the proposed rules. This 
makes registration for EU audit firms impossible, inefficient and/or  ineffective.  

The European Commission and its Member States fully share the objectives of the Sarbanes 
Oxley Act and the intent of the PCAOB. However, we believe strongly there are far more 
efficient and effective (and less harmful) ways to ensure high quality audits that contribute to the 
protection of investors, wherever they are domiciled, as well as other stakeholders. The 
European Commission therefore propose to start quickly the EU-US regulatory dialogue aimed 
at achieving an effective Memorandum of Understanding on mutual access to audit working 
papers and to work towards equivalent auditing standards, quality assurance and public 
oversight as a basis for mutual recognition.     

 

Yours sincerely 

Signed  

      p.o. D. J. WRIGHT  

for 
 

Alexander SCHAUB 
Director-General 
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*_¢_ DELEGATION OF THE EUROPEAN COMMISSION

Head of Delegation _[ APR 1 I 2003 L_

By
April 11, 2003

Mr. Charles M Nieraeicr
Chairman of the PCAOB
1666 K Street, N.W
Washington DC 20006-2803

Dear Mr Niemeier

Attached please find a copy of a letter from Commissioner Bolkestein, dated 11t_Apri]
2003, on the PCAOB's, draft rules on the registration and oversight of foreign
audit ftrrns

The original letter will follow by mail

With the assurances of our highest consideration.

Enclosure - 2

2300 M street,NW WashingtonDC 20037-1434 Telephone _(202) 862-9500 / Fax (202) 429-1706
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Frits Bolkesleln Rue¢I_I_(Loi200 - B 1049Bruxotlo$
Merrtber oflhe European Commisaion WetEttaat: 200 - B-J049 Brus,_¢l

Tel.02-2) 29807 00

Brussels, ] t [i4 2_tc_

Dear Mr. Niemeier,

At file request of the European Union's Finance Ministers, l am writing to yo_,loil behalf
of the European Union (EL1), concerning the Public Company Accounting Oversight

Board's (PCAOB) forthcoming rules on foreign auditor registration and ovt:c_ight

Whils," the European Union supports the broad aims of the Sarbanes-Oxley Act, we are

very concerned about tile draft PCAOB rules, discussed recently in Washington DC at the
March 31 PCAOB Roundtable and due to be finalised soon These draft rules and the

rcgistmtiot_ requirements they contain will cause major dlfSculties for European audit
firms

We have 4 major concerns

l Since the mid-1980's, on the basis' oJ a European Directive. the European Union's

Member States have _tablished off.rive, equivalent registration requirements in all
our 15 Member States for all EU auditors. The public oversight system/in which

these registration requirements are embedded may take different forms due to the
different legal traditions of our Member States, but they exist, and work. The

PCAOB proposals thetatbre add an umaeeessary, expensive second layer of

regulatory control for those EU Audit firms that will be subject to registration with
the PCAOB We consider that the best way tbtward in this area is to work towards

an et'f_etive _nd efficient approach based on mutual recognition and equivalence. If
we cannot move forward on this basis, it will be difficult to avoid calls for

_ecipre¢_ty and requirements whereby U,S audit firms would have to register with all
our Member States (15 today, 25 soon with the enlargement of the EU), and be

subject, also, to EU oversF,_t mechanisms

M, Ch.'ades M- Niemeier
Chairman of the PCAOB

1666 K Street, N.W,

Washington, D C

2006-2803
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2 The present PCAOB draft registration rules will cause serious co aflicts of law with
existing EU and national laws. In eflbet, mandating EU audit firms to register with
the PCAOB in the manner proposed in order to provide audit services to EU and
other companies listed in the United States and their subsidiaries will cause these

audit firms to infi'i_gc EU and nalional laws. I enclose in annex a short

memorandum highlightiltg some examples of the legal conflicts which will arise

3 1he PCAOB proposals will tend to concentrate even further the tnarket for audit

services, globally eald in the EU Small EU audit firms, with few listed clients in the

US may well decide not to register with the £CAOB becau_ of the heavy costs and
implications involved. In any event the relative costs for Et|ropeao firms will be

hi,,_ler than for local US ftrms

4 Finali,y, the PCAOB rules, to be adopted ibm'tally by the SEC, must fully respect

accepted principles of international law Moreover, the PCAOB should be aware
that EU policy r_laking, as in the US, is in tile process of change. For example, the

European Commission will be tabling a significanl new audit and corporate

governance policy in the next few months tailored to the EU's legal ,and cullaaral
environment. In mat_y Metnbe[ States hnportant policy changes in these areas are

alsu urtder',vay building oil the existing solid legal basis.

For all these reasons, we request full exemption for EU audit firms from the rules on
registration under section t06 (c) of the Sarbanes-Oxi,ey Act as we suggested in ottr

testimony to the Roundtable. I finnly believe that the right approach is to accept a
moratorium (say I year) for both registration and oversight and to discuss openly with all

international regulators an acceptable and efficient approach based on mutual recognition
and equivalence We would be willing to work constructively and intensively m that
direcdon

If we are not able to find a common approach to these highly sensitive matters, 1 see a

danger of additional tension wl_eh i_ight have a negative impact on confidence and the
pertbrmance of financial markets which we can ill afford at the moment

1 would be most grateful for an early re_,_ponseto this letter which i tmdt;rin_e, contaisLs

issues of significant political importance for the European Union

I am sending this letter in parallel to Treasury Secretary Snow, Senator Shelby, Senator

Sarhanes, Representative Oxley, Representative Frank, US Securiti_ _md Exchange
Commission, SEC Chaimaan Donaldson and copying it to all Ministers of Fi_nance in the

European Union

Yours sincerely.

%
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MEMORANDUM ON CONFLICTS OF EUROPEAN UNION AND NATIONAL
LAW WITH DRAFT PCAOB RULES FOR FOREIGN AUDYI"FIRM

REGISTRATION

1. Introduction

Ministers of Finance of all 15 EU Member States decided unanimously at their meeting
on 5 April in Athens to request a full exemption for EU audit firms fi'om the PCAOB
audit registration process. With regard to foreign audit firms - unlike US audit firms -,
the PCAOB has been granted a specific exe,mpfive authority under section 106(c) of the
Sarbaaes-Oxley Act to enable such an outcome

The EU l'.inance Ministers have also requested the European Commission to provide you
with a Memorandum demonstrating in more detail the national and EU legal conllicts EU
audit firms would face if they are required to register with the PCAOB.

This Memorandum on legal coi#iicts is eomplememary to the European Conmlission's
comment letter already sent to the PCAOB on 28 March and our comments made at r,hc
PCAOB round table meeting on the registration of foreign audit firms on 31 March [n
our letter and at the Roundtable, the European Commission requested an exemption for
the registration of any EU audit firm becatt_e we believe the PCAOB& proposal is-

• inel'fective (e.g. due to legal impediments to transfer data to the PCAOIt and access to
andit working papers);

• _ (because of existing European legislation on the registration and the
existence legally underpinned systems of public oversight in all Member States for
many yeats);

• disproportionate in that it involves significant costs otrc_,istra_liqn for EU audit firms
with a relatively small number of US issuers;

• likely to cause distortions of the market for audit services and further concentration of
audit services provided by the large audit firsts (because the relative cost v,_ll be too
high for audit firms pertbmling audit work for only one US issuer);

• preiudicial to future EU policy making on audit issues

A complete inventory of pozsible legal conflicts with foreign jurisdictions requires
sufficient time which mafortunately is not avaiJablc duc to the time cortstraiuts under
which the PCAOB is operating. The following presentation of legal conflicts is based on
a first preliminary analysis of these issues az EU and Member State level. It presents a
.range of significant legal issues accompanied by specific examples from Member States.
Further analysis may result in additional areas whet_ legal conflicts may arise. Avoidance
of such conflicts can only be achieved by, lifting the registration requirement from EU
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2. Legal Conflicts in relation to registration with the PCAOB

The PCAOI_ should acknowledge that that there are well reco_fised 1Lmits on the
outreach of IIS law and non-US law. One country's Iaw can only compel a person in
another country to pertbnn an Act "to the extent permitted by the taw of his home
jurisdiction" (Rcstatentent 3raon Foreign Relations Law of the United States)

Among the main identified legal conflicts are"

2.1. EU-wide data protection issues

Legal conflicts arise at Member State and at tile ievel of European Union law. A
proatine_t example is Directive 95/46/EC dealing with data protection. This European
Directive is in force since 1998 and ha_ been implemented in all fifteen Member States

Much of the infomaation requcst_ hi the proposed PCAOB registration exercise, under
the data protection Diroetive, is considered as "personal data" or even "sensitive personal
data". According to this Di_reetive,data subjects enjoy certain fights, and data controt/¢rs
have cetxain obligations. Data can ortly be processed for legitimate and specified purpose.
This would, fbr example, require that specific and intbrmed consent should be given by
each "accountant" at'the audit firm prior to the transmission of his data in the registration
application1. More importantly, the Directive prohibits transfers of personal data to
countries outside the European Economic Area which do not provide adequate data
protection in accordance with the Direetive. The US is such a country. "1he European
Commission has approved a data flow mt_._'nationalarrangement with the US govermnem
called, the salb harbour, to facilitate compliance with thc Directive If adhered to, ir
would also allow the transfer of the data to the £CAOB. However. the present safe
harbour arrangealent is operated under the I.'TC (Federal Trade Commission) and does
not cover the financial services sector. There is currently no sa_ harbour agreemellt on
financial services. It is therefore, m present, legally impossible for EU audit t:rms to
submit a large part of the information requested for the registration to the US PCAOB

This general data protection _quirement would, Ibr example, prevent EU audit firms
from providing information with regard to

- data on employees bmluding the persor_'sname or social security number

- information relating to criminal, civil or administrative actions or disciplinary
proceedings pending

- inlbrmation relating to non-SEC audit elient_

2,2. Other legal obstacles with re_ard to data transfer to the I'CAOB

At the level of Member States' laws there are legal conflicts that would prevent EU audit
firms from prov.idingthe PCAOB with certain information For ex,'trnple:

2.2.1. Employees; legal proceedin_

Two main areas of registration requiremcm of the proposed PCAOB rules concern data
on employees and associates mad,partly linked, intbrmation on legal proceedings. Some
prominent examples from Member States' legislation show the difficulties involved:
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In rite United Kingdom, the 'employment relationship rcsuhs in an implied duty of
confidence between employer and the employee. Information retained by an employer
may be regarded as confidential to file emplo,\,ee Disclosing such information would
b_ach confidence and the implied term of trust a_td coNidencc

Even if consent is obtained employees may have the tight to ret&_e or to testify or

disclose documents on the grounds of the privilege of self incrimination. Under English

law the prhuciple of privilege against self-incrimination provides fllat a person shall not

be coerced by the exercise of state power to convict himself/herself of a crime or expose
hirnsel f/herself to any criminal penalty

Any sanction imposed on an employee must be proportionate to the umployce's at;I or

omission. Therelbre, if an accounting firm dismissed an employee e.g. following an order

from the eCAOB or for refusingto disclose documents an employment tribunal could
rule that the dismissal was a disproportionate sanction _mdunfair

In Denmarl_ secrecy laws do not allow the audit firms to provide information on their
employees or associated persons to third parties

Finland imposes duty of care regarding the processing of personal data (section 5 of file

Finnish data privacy act). l'his serves the protection of the data subject's private life and
other basic rights. Transfer of personal data must be in accordance with the Act. The

processing of sensitive data is prohibited (especially in relation to criminal sanctions,
Section I I)

In Germany the rights of employees are protected extensively by Federal lahore- law and

the judiciary. Urdikc other branches of civil law, fundamental constitutional principles
are applied directly This comprises in particular the right to privacy due to A.rtiele 2,

paragraph 1 to be read in connection with Article 1, paragraph 1 of the Germa_
Constitution,

The right to privacy lfirdts the employer's right to demand specific inforrmttion fl'om his
employees. As stipulated by the cot_rts, in general the employer has no right to request

infomaation concerning previous criminal convictions ofhis employees

Only by way of exception, the employer may request information conacrning criminal

convictions that may affect the employee's personal qualification for the occupation

concerned However, this h_tbrmation can only be used tbr the employer's decisions with

respect to the employer-employee relationship. ]'he information cannot be disclosed to

third parties. There is no fight to rome the employee's permission. Besides, the

employee's representatives may because of the Federal Works Council Constitution Act

- hinder the employer I_om asking tbr a general permission on disclosing information

In Belgium, professional secrecy rules prohibit the signing of a statement to comply with
any request tbr testimony. Professional secrecy has to be guara_teed by the persons

employed by the auditor. Another specific problem concerns the disclosure of
information on certain proceedings concerning criminal actions in connection "_ith audit

reports. Pending criminal investigations are not public• Ouly if the case has bsen brought

to court (thll) information becomes av_lable for the defendant and other parties In civil
actions the general rules on professional secrecy have to bc taken into account
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2.2.2- Audit client information

A further problematic issue is the revelation of data concerning audit clients. This is
especially valid with regard to information on non-SEC audit clients For examplt_:

In Denmark, secrecy rules cover all information regarding audit or consulting clients.
Accordingly, Danish audit firnas cannot give information regarding clients, unless clients
have consented to this

The Swedish Auditors Act (paragraphs 26 and 2g) prevents Swedish auditors to provide
information on clie_kqto parties other than the supervisory boards of accountants

ha Germany, the revelation of infermarion related to other clients or third par_ies being
not even clients might contravene the applicant's duty of secrecy, as set out, rater alia, in
Article 43, paragraph 1 of the German Public Accountants Act and Article 323:
p:tra,graph 1 of the Gemlm_ Commercial Code. Any breach may be sanctioned in
professional disciplinary proceedings due to the se_n-ity cithcr by the Chamber of Public
Accountants or a special disciplinary Cottrt established at the Berlin District Court In
addition, any breach might be sentenced by fine or imprisonment under A.rtide 203 of the
German Cfimintd Code, unless the respective elierlt has Wen permission to the
accountant to disclose all, or specific psrts, of iatbrnmtion on lbe clieat's maV,e_'s

3. Access to audit working papers and documents of the audit client

A key area of I!U concern is access to audit working papers. The draft PCAOB rules on
registration of foreign auditors require the lbreign auditor to give written consent to hand
over his working papers to the PCAOB. This Conflicts with specific professional secrecy
laws_ In many Member States the audRor is only allowed to provide audit working papers
to Courts or to defined inspection authorities, a restriction that eamaot be waived by the
audit client. In these eases would be illegal for the audit ftrm to give consent to the access
of "documents" as required by item 8.1 of Form 1. Moreover, in ease audit working
papers, or any other elieat document, would contain personal data, tttey could not be
transferred to the PCAOB due to the EU wide regime on data- protection.

tn France, Article L225-240 of the French Commercial Code provides that auditors shall
be bound by professional secrecy as regards all acts, events mad information of which
they may have become aware in the course of their duties. Decree 69-810 expressly states
that only French authorities are granted access to attdit files

In Denmark, unauthorised handing over of audit working papers of clients represents a
crinfinal oflbnce Belgium has a similar requi.rement(article 458 Belgian Criminal Code)

Finland also protects h_tbrmation obtaia_ed li-om clients by professional secrecy
obligations laid down in Section 25 of the Finnish Auditing Act
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4. PCAOB investigations and inspections

Whilst the draft PCAOB registration rule does not directly address PCAOB inspections

arid investigations, questions were posed at the Roundtablc by the PCAOB to explore the

possibility of PCAOB directly inspecting l'U audit firms, "Fne European Cotmnission and
all fifteen EU Membe_ States are very concerned about this and clearly reject the id¢a of

SEC/PCAOB in_,'estigafit)ns or in.spc,'ctiolmon EU territory. We ",alreadyaddressed similar
concerns in the European CorrmIissions comment letter to the SEC on SEC proposed
rules on Retemion of Records Relevant to Audits mid Revic,,vs

(Release Yo . 34-46869; IC-25830;t'7le No $7-46-02)

Conducting such inspection activities on tbreign territory raises questions of international
law, in particular compatibility with general principles concerning jurisdiction and

sovereignty, and would not be permitted in virtually all Member States

It is obvious that effective inspections require access to audit working papers, la addition

to the cases mentioned under the previous point, secrecy rules in Portugal do not allow

access to documents obtaiqed in rite course of an audit to third parties. Spain allows
access to audit working paper only under conditions laid do,_aa in law (Article 14 of the

law on auditing) which will not permit FCAOB/SEC staffaceess.

* 4, *
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Mr Ronald S Boster 
Acting Secretary 
Public Company Accounting Oversight Board 
1666 K Street, NW 
USA-Washington, DC 20006-2803 
 
 
 
 
 
 
Dear Mr Boster, 
 
We thank you for inviting FEE, the European Federation of Accountants, to participate in the Round 
Table which we were pleased to attend earlier today. 
 
Background 
 
FEE represents 41 bodies of professional accountants from 29 countries.  Details can be found on the 
FEE website www.fee.be.  On 19 December last year, I was elected as FEE President for a period of 
two years, after serving for several years on FEE’s Council and Executive.  FEE represents the 
profession as a whole and not any particular type of audit firm.  However, in our comments Mr Niemeier 
has asked us to emphasise in particular the position of other than the four major firms in Europe, as to 
how FEE considers the PCAOB proposals might affect them.  Please bear in mind that Europe has a 
requirement for statutory audit for all larger companies whether they are public or not.  In this context, 
FEE has always promoted the view that an ”audit is an audit”, so that the public expectations of, and 
confidence in, an audit are uniform. 
 
FEE is committed to high quality financial reporting and auditing for capital markets, including effective 
enforcement.  For example, FEE has for many years been active in the area of quality assurance.  In 
1998, we issued a discussion paper on the topic and performed a detailed survey which have provided 
valuable input for the EC Recommendation on Quality Assurance in 2000 which includes 
recommendations on public oversight.  FEE fully supports the EC Recommendation and is contributing 
to the further development of public oversight in Europe.  We are firmly of the opinion that robust 
oversight works best at national level; especially investigation and discipline are most effective at EU 
Member State level, due to the legal, institutional and cultural differences.  However, FEE believes that 
there needs to be coordination at EU level to deal with cross-border issues and to continue to develop 
the quality assurance systems in the single EU market as public expectations increase.  This 
coordination mechanism could also have a role in explaining EU arrangements in the global regulatory 
dialogue.  
 
FEE strongly supports the transatlantic regulatory di alogue between the European Commission, with 
the support of the Member States and the US authorities, with a view to establishing principles and 
criteria for oversight, and such matters as inspection, investigation and discipline.  Global principles, 
criteria and standards are needed in globalised capital markets to ensure the consistent high quality of 
financial reporting, auditing and related enforcement. 
 
A principles based approach, as supported in the EU and as envisaged for the European coordination 
of oversight, with strict criteria and sufficient detail, allows for a variety of mechanisms of equivalent 
quality to provide consistent public oversight to achieve the shared objective of restoring confidence in 
financial reporting.  The benefits of such an approach are that national laws and sovereignty can be 
respected; sanctions can be applied effectively, and that all possible situations are addressed. 
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FEE has a policy of supporting the efforts of the authorities in Europe continually to improve and 
develop financial reporting, audit and related enforcement.  Therefore, we are also very supportive of 
the PCAOB efforts to establish itself and to fulfil its mandate.  FEE is strongly of the opinion that 
discussion with European authorities will provide the PCAOB with a possible means of relying on 
home-country regulation as far as Europe is concerned, an approach which FEE considers will be the 
most consistent and effective in term of oversight and such matters as inspection, investigation and 
discipline. You have published certain questions for consultation, which illustrate some of the issues 
with which the PCAOB is confronted.  Our contribution will be mainly related to these questions and in 
particular to questions 1, 3, 4, 5 and 7. 
 
 
Questions on registration 
 
Question 1: Is it feasible for foreign public accounting firms to register within 180 days of the date of the 
Commission’s determination that the Board is capable of operating ?  Should foreign public accounting 
firms be afforded some longer period (e.g., an additional 90 days) within which to register ? 
 
FEE Member Bodies have not been able to make a comprehensive examination of the legal 
consequences of, and any impediments to, registration.  A comprehensive legal study, at least by those 
firms which may consider registration, would seem to be a necessary and demanding task.  This alone 
suggests that additional time would be advisable to enable full consideration of the legal position in 
each country by the firm concerned.  This is even more the case if such firms consider it necessary to 
check the evaluation with European and national regulatory authorities.  It would seem likely on the 
preliminary evidence that there are serious impediments, at least in some countries, to firms providing 
the information and/or consents sought.  Two examples are confidentiality and professional secrecy in 
relation to the inspection of working papers and the privacy of information about individual employees.  
We provide more details later.  
 
FEE’s initial discussion on this question also indicates that, given the extensive nature of the 
information sought, the practical collection and verification of it is likely to be challenging.  Even for 
smaller firms, where such information might be thought to be more readily available, this is a major 
issue, as collection of all the data seems likely to require very extensive special exercises.  If they have 
only a few clients registered with the SEC or are auditors to some significant subsidiaries of US 
registrants, they may prefer to withdraw from the engagements, where permitted, on the grounds of the 
disproportionate cost and effort involved.  There is serious concern in FEE that this could lead to a 
concentration of the audit market. It could inhibit new entrants to the what could easily become a very 
specialised audit market in Europe for SEC related work.  This may have further distorting 
consequences for the market in audit services for EU listed companies generally and for prospective 
new issuers, which are not SEC registered but may wish to preserve the option doing so at any point in 
future.  
 
FEE is aware that in some European countries there are joint audit appointments to listed companies, 
for example at present in Denmark and France.  It is frequently the case that one of the four major firms 
is appointed together with a smaller firm.  The proposed registration requirements may have a 
particularly severe impact on smaller firms in these circumstances. 
 
Because of our support of the transatlantic regulatory dialogue and our firm belief that oversight and 
inspections are most effective at home-country level and because of the legal and practical problems 
that initial consideration of the PCAOB’s proposals have indicated, we think that a substantial extension 
of time is warranted before any registration requirements are imposed on foreign audit firms.  We 
believe that the appropriate period should be determined by the PCAOB on the basis of its obligations 
under the Sarbanes -Oxley Act, the evidence provided to it through the roundtable and otherwise, its 
own resources, and the outcome of consultation with authorities elsewhere, especially the European 
Commission. 
 
FEE is concerned that if registration is applied to auditors in some countries in the EU, but not in others 
due to legal impediments, this will have unforeseeable consequences for the reputation of the 
profession in the single EU market and could lead to public confidence in the uniform quality of audit in 
Europe being seriously undermined.  On the one hand, if it is seen that registration is likely to enhance 
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quality, then auditors from other countries not registered may be thought to be of lesser quality.  On the 
other hand, precisely the opposite inference could be drawn also.  We believe that such potentially 
harmful effects would not be likely to enhance confidence in audit in globalising markets. 
 
We understand that section 106 of the Sarbanes-Oxley Act permits exemption of foreign audit firms or 
any class of such firms, if in the public interest or for the protection of investors.  This is a decision that 
can be made only by the PCAOB. However we anticipate that a prime consideration might be the 
quality of the audit infrastructure in the particular country from which the firm comes and we refer again 
to our earlier observations on the possibility of reaching agreement with European regulators on 
oversight, inspection and discipline.  Such an approach might assist the PCAOB in making known its 
views on appropriate principles and criteria for oversight and related arrangements and in considering 
whether to exercise its discretion in this respect. 
 
 
Question 2: Are there any portions of Form 1 that are inapplicable, or that should be modified, in the 
case of non-U.S. applicants ? 
 
We have not been able to give this full consideration, but we can offer some observations.  There are 
differences in legal systems which make the requirement difficult to understand in all circumstances 
and systems.  For instance, it may not always be easy to interpret when a criminal case should be 
considered as pending.  Might preliminary investigations by the prosecutor sufficient cause to consider 
a case to be pending ?  Is the case pending when a judge has been appointed to investigate ?  Is the 
case pending only when the case is submitted to tribunal or court ? 
 
 
Question 3: In addition to the information required by Form 1, is there any additional information that 
should be sought from non-U.S. applicants ? 
 
Certain of the information sought is related to the audit infrastructure, notably arrangements for 
licensing, quality assurance and disciplinary actions in the particular country.  We believe that it would 
be helpful and efficient for the PCAOB to obtain an understanding of such systems through interaction 
with European and national re gulators.  We do not suggest that this information should be sought from 
applicants, since this would be duplicative. 
 
For example in Ireland, there is a new Office of the Director of Corporate Enforcement to enforce 
company law across the board.  Also, the Irish government has carried out a major review of the 
auditing profession, financial reporting and related corporate governance issues.  Legislation to 
implement the review recommendations was published very recently and is due to be enacted soon.  It 
will establish a new Irish Auditing and Accounting Supervisory Authority to oversee the accounting 
profession, rather like the new US arrangements.  Other elements include enforcement of high quality 
financial reporting and a requirement in law for significant companies to have audit committees which 
are given specific responsibilities. 
 
 
Question 4: Do any of the Board’s registration requirements conflict with the law of any jurisdiction in 
which foreign public accounting firms that will be required to register are located ? 
 
We found this a difficult question to answer in any comprehensive way at this stage and therefore 
regret that our response must be limited and is not as helpful for the PCAOB as otherwise would be 
desirable.  
 
We are aware of the following examples: 
 

1) The Sarbanes-Oxley Act provides that a foreign audit firm shall be deemed to have consented 
to produce its audit working papers for the Board on the Commission in connection with any 
investigation by either body with respect to an audit report.  According to the survey made by 
FEE in most European countries, such a communication would be impossible without the 
previous consent of the firms clients.  In certain countries such as Belgium, France, Finland, 
Luxembourg and Sweden, the law seems eve n more strict.  Consequently, an audit firm cannot 
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commit itself to doing something which would be in contradiction with a domestic regulation and 
which in many cases is subject to criminal sanctions.  The issue might appear to be soluble in 
countries where only the clients consent may be necessary, but such consent could be 
withdrawn.  Neither is it clear that the information and papers sought will necessarily be 
confined to those relating to SEC registrants and their significant subsidiaries. 

 
2) In countries such as Denmark and France, listed companies must have joint audits.  The 

question can be raised of what a company should do if one of the audit firms does not register.  
We assume that the second audit firm will not be authorised for US purposes to sign the joint 
audit report. The problem, for example in France, is that the audit firm is elected or appointed 
by the General Assembly of shareholders for a period of years, in the case of France six years, 
and that the law requires the firm to report as auditor under national law. 

 
3) Furthermore, the possible consequence of a decision by PCAOB to refuse registration of an 

audit firm must be considered.  In most European countries, the General Assembly of 
shareholders is the only body competent to appoint the auditor. In several countries, notably 
Germany, the auditor cannot easily resign from the engagement.  A statutory audit firm duly 
appointed by the shareholders will remain in office at least until it has been replaced.  In this 
interim period, it might then be subject to sanctions in the US.  There is also a clear difficulty for 
the foreign registrant company where its appointed audit firm is not registered. 

 
We expect that these issues need extensive legal study and careful evaluation, ideally in conjunction 
with European and national regulatory authorities, before the possible conflicts of law in each country 
and their implications for the work of PCAOB can be fully understood. 
 
 
Question 5: In the case of non-U.S. firms that are required to register because they play a substantial 
role in the preparation or furnishing of an audit report on a U.S. issuer, is the definition of “substantial 
role” in Rule 1001(n) appropriate ?  In particular, should the 20 percent tests for determining whether a 
foreign firm’s services are material to the audit, or whether the foreign firm performs audit procedures 
with respect to a significant subsidiary, be changed ?  Would a 10 percent threshold more realistically 
capture firms that materially participate in the preparation or furnishing of an audit report ? 
 
We expect that this requirement arises from US practice, since under US GAAP auditors of 
consolidated financial statements may refer to the audit opinion issued by the auditors of the financial 
statements of subsidiaries.  However, this is not considered a desirable practice under International 
Standards on Auditing (ISAs) and national auditing standards in Europe generally preclude division of 
responsibility. 
 
It is difficult to evaluate how well the proposed definition of 20% might work, as far as it refers to 20% or 
more of the total engagement hours or fees, respectively, provided by the registered public accounting 
firm.  The impact of such criteria could vary considerably from year to year. 
 
So far as smaller firms are concerned, not alone are they impacted by acting as auditors to foreign SEC 
registrants but they could also be required to register by operation of this proposed rule.  With a view to 
avoiding the difficulties explained above regarding the risk of further concentration in the market and 
the special burden for smaller firms, FEE would support a 20% rather than a lesser figure.  
 
We would point out that there are no statistics available of which we are aware on the extent to which 
foreign audit firms services are material to the audit of US SEC registrants. 
 
 
Question 6: Should the requirements to register be different for foreign public accounting firms that are 
“associated entities” (as defined in the Board rules) of U.S. registered public accounting firms than for 
foreign firms that are not associated with U.S. registered firms ? 
 
FEE is committed to promoting high quality audit in Europe and globally.  We are anxious that public 
confidence in statutory audit in Europe should be maintained at a uniform level.  This leads us to 
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suggest that there should not be differences in requirements for associated or non-associated firms 
unless this can be arranged in such a way as to avoid the risk to public confidence referred to. 
 
 
Questions on oversight 
 
Question 7: Should registered foreign public accounting firms be subject to Board inspection? Could the 
Board, in some cases, rely on home-country regulation in lieu of inspection of foreign public accounting 
firms ?  If so, under what circumstances could this occur ? 
 
Consistent with the views expressed above, we are firmly of the belief that inspection is best conducted 
at national level and therefore that foreign public accounting firms should not be subjected to Board 
inspection.  The Board could in our opinion rely on home-country regulation in lieu of inspection of 
foreign public accounting firms. 
 
This approach would be facilitated by an agreement or understanding reached through the transatlantic 
regulatory dialogue.  Such an arrangement could, as we have pointed out above, establish principles 
and criteria for inspection, investigation and discipline.  
 
 
Question 8: Aside from Board inspection, are there other requirements of the Act from which foreign 
public accounting firms should be exempted ?  If so, under what circumstances ? 
 
As with other issues we expect that closer examination and fuller understanding of the implications of 
the Sarbanes-Oxley Act and the PCAOB proposals may reveal substantial issues not yet identified but 
which need to be resolved.  This is a further reason why we believe that a substantial extension of time 
before any registration requirements are imposed on foreign audit firms and discussion with European 
regulatory authorities are imperative. 
 
 
Question 9: Are there requirements different from those the Act imposes on all registered public 
accounting firms that the Board should apply to foreign public accounting firms ? 
 
Please see our points above under question 1 on registration which describes why we believe that a 
substantial extension of time for registration is warranted and should be linked to the regulatory 
dialogue previously referred to. 
 
 
Question 10: Should the Board’s oversight of foreign registered public accounting firms that are 
“associated entities” (as defined in the Board’s rules) of U.S. registered public accounting firms be 
different than its oversight of foreign public accounting firms that are not associated entities of U.S. 
registered firms ? Should the U.S. registered firm have any responsibility for the foreign registered 
firm’s compliance with the Board’s rules and standards ? 
 
 
FEE believes that uniform standards of audit are important to the public perception and confidence in 
the audit process.  FEE therefore does not favour distinctions in the Board’s approach to those foreign 
public accounting firms that are “associated entities” of US registered public accounting firms and its 
approach to other foreign public accounting firms and that are not so associated. 
 
We would like to reiterate our willingness to support the work of the PCAOB through offering comment 
on its proposals, participation in future round tables and otherwise; not least we attach real importance 
to the potential benefits for your work of the transatlantic dialogue with European regulators, in 
particular the European Commission, which we are also ready to support in every way. 
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We trust that you will find our comments in this letter helpful.  Please do not hesitate to contact us if you 
would like us to clarify any aspect of our comments. 
 
 
Yours sincerely, 
 
 
 
 
 
 
David Devlin 
President  
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                March 28, 2003     

Office of the Secretary 

Public Company Accounting Oversight Board 

1666 K Street, N.W. 
Washington, D.C. 20006-2803 
 

Re: Proposal of Registration System for Public Accounting Firms 

   (PCAOB Rulemaking Docket Matter No.001) 
 

Dear Sir:  

 
As the Director for International Financial Markets of the Financial 

Services Agency of Japan (“ FSA” ),  I am pleased to submit this letter on 
behalf of the FSA in response to the request of the Public Company Accounting 
Oversight Board ("Board") for comments on its Proposal of Registration System 
for Public Accounting Firms (“ Proposal” ) under the Sarbanes-Oxley Act of 
2002 as contained in PCAOB Release No. 2003-1 (March 7, 2003).   
 
     We appreciate that the Board recognizes that the registration of foreign 
public accounting firms may raise special issues that are not present in the case 
of U.S. firms, and that it will convene a public roundtable on March 31, 2003 
concerning the registration of foreign public accounting firms and seek the 
views of interested persons on whether its registration requirements should be 
modified.   
 
     While the Proposal seems to seek views of interested persons on the 
issues including the appropriate scope of the Board's oversight of non-U.S. 
public accounting firms, we would like to point out, first and foremost, our 
position that it is not appropriate for the Proposal to include non-U.S. public 
accounting firms in its scope and require them registered with the Board.  As 
we have been respectfully requesting the Securities and Exchange Commission 
("SEC") to provide an appropriate exemption from the registration requirement 
to Japanese audit firms , we reiterate our request for the appropriate exemption 
in this comment letter.  Based on this premise, we set forth below additional 

 

FINANCIAL SERVICES AGENCY 
GOVERNMENT OF JAPAN 

3-1-1 Kasumigaseki Chiyoda-ku Tokyo 100-8967 Japan 
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comments on the Proposed Registration System.          
 
  
? . Request for an appropriate exemption  from the registration requirement 
 
     We respectfully request the Board to provide an appropriate exemption 
from the registration requ irement to Japanese audit firms, utilizing the 
exemption authority provided by Section 106(c) of the Sarbanes-Oxley Act.  
Needless to say , the Japanese audit firms should not be subject to such 
oversight powers as inspections, investigations, and disciplinary proceedings by 
the Board. 
 
1. Principle of registration with  and oversight by the authority of a home 
jurisdiction  
 
(1) IOSCO Principles 
 
     The establishment of the Board and registration of U.S. public accounting 
firms with the Board and oversight by the Board are important aspects of the 
Sarbanes-Oxley Act that are designed to restore investors' confidence in the 
United States securities markets.  The issues addressed by the 
Sarbanes-Oxley Act are global, and we share the same objective.   
 
     From this global viewpoint, the Technical Committee of the International 
Organization of Securities Commissions ("IOSCO") issued last October the 
Statement titled "Principles for Auditor Oversight" ("IOSCO Principles").  The 
IOSCO Principles state that "in relation to companies operating or listing on a 
cross-border basis, IOSCO members are encouraged to provide each other, 
whether directly or through coordinating with the auditor oversight body in their 
jurisdiction, with the fullest assistance permissible in efforts to examine or 
investigate matters in which in improper auditing may have occurred and on any 
other matters relating to auditor oversight."   
 
     We understand that registration requirement is in general considered to 
constitute authority of oversight.  Thus, we believe that it is an essential aspect 
of the IOSCO Principles that registration and oversight of auditors (CPAs and 
audit firms) are  within the responsibility of the authorit ies of the home 
jurisdiction of auditors  unless such auditors have substantial physical presence 
such as the establishment of a branch office within another jurisdiction.  Even if 
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such auditors have substantial physical presence in another jurisdiction, the 
authority of an auditor oversight body of such other jurisdiction should be limited 
to such substantial physical presence.  This principle is critically important from 
the viewpoint of mutual respect and international comity over each jurisdiction's 
sovereignty and auditor oversight system.  Moreover, this principle is also 
important to avoid regulatory duplications or contradictions among auditor 
oversight bodies in different jurisdictions , and unnecessary regulatory burden or 
costs to foreign public accounting firms .    
 
(2) Japanese auditor oversight system 
 

  In Japan, under the current Certified Public Accountants Law ("CPA Law"), 
certified public accountants ("CPAs") are required to be registered with the 
Japan Institute of Certified Public Accountants ("JICPAs"), and the 
establishment of audit firms is subject to  approval by the FSA.  Both CPAs and 
audit firms are required to be members of the JICPA which is a self-regulatory 
organization established as required by  the CPA Law.  CPAs and audit firms 
are subject to oversight by the FSA and the JICPA.  The JICPA is subject to 
oversight by the FSA.  Thus, the CPA Law provides the legal structure in which 
registration and oversight of CPAs and audit firms are the responsibilities of the 
Japanese authorities (the FSA and the JICPA).   
 
     The FSA has the same mission as the Board to protect investors in 
securities markets and to further the public interest by ensuring that public 
company financial statements are audited according to the highest standards of 
quality, independence, and ethics .   
 
     If a Japanese audit firm improperly prepares or furnishes an audit report 
with respect to an issuer or improperly plays a substantial role in the preparation 
and furnishing of an audit report for an issuer within the jurisdiction of Japan, 
such a problem should be dealt with by the responsible Japanese auditor 
oversight bodies .  In such cases the FSA will exercise its auditor oversight 
powers including investigations and disciplinary actions as necessary.  If the 
Board intends to collect information concerning the Japanese audit firms, the 
FSA is prepared to cooperate with the Board appropriately in line with the 
above-mentioned IOSCO Principles.  Therefore, we believe it is not only 
inappropriate but also unnecessary for the Board to subject Japanese audit 
firms to registration with and oversight by the Board .  We respectfully request 
the Board to respect and not infringe on the auditor oversight system by the 
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Japanese authorities.    
 
2. Enhancing the Japanese auditor oversight system 
 
(1) IOSCO Principles 
 
     The IOSCO Principles state that "within a jurisdiction, auditors should be 
subject to oversight by a body that acts and is seen to act in the public interest. 
"  They also state that "effective oversight structure generally includes that a 
mechanism should exist to require auditors to be subject to the disciplines of an 
auditor oversight body that is independent of the audit profession, or, if a 
professional body acts as the oversight body, is overseen by an independent 
body.  Such an auditor oversight body must operate in the public interest, and 
have an appropriate membership, an adequate charter of responsibilities and 
powers, and adequate funding that is  not under the control of the auditing 
profession, to carry out those responsibilities." 
 
(2) Enhancement of the Japanese auditor oversight system 
 
     Since the FSA is an auditor oversight body under the CPA Law  as 
mentioned above, the current Japanese auditor oversight system is consistent 
with the IOSCO Principles.  Considering the international developments 
including the enactment of the  Sarbanes-Oxley Act, the Japanese government 
submitted a bill ("Bill") to the current regular session of the Diet (the Japanese 
legislature) on March 14 to comprehensively revise the CPA Law .  The Bill is 
pursuant to the report is sued last December by the Subcommittee on 
Regulations of Certified Public Accountants of the Financial System Council, an 
important advisory council established within the FSA.  The revised CPA Law 
will be in principle effective in April 2004 if the Bill is  passed by the Diet.  

    
   The major points in the Bill are further enhancing auditor oversight, further 

strengthening auditor independence, and reviewing CPA examinations to 
increase the number and enhance the quality of CPAs.  Through this revision, 
the Japanese auditor oversight system will further provide an auditor oversight 
system substantially equivalent to that provided under the Sarbanes-Oxley Act.  
Major concrete measures included in the Bill are as follows: 
( Enhancement of the system of quality control review) 

 · Quality control review by the JICPA will be monitored and reviewed by the   
CPA and Auditing Oversight Board ("CPAAOB"), an independent third-party 
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board established within the FSA. (The current CPA Examination and 
Investigation Board will be reorganized and its functions will be expanded 
and strengthened.)     

 · Members of the CPAAOB will be appointed by the Prime Minister with the 
consents of both Houses of the Diet.  The term of office of the members 
will be three years.  The members will exercise their authorities 
independently.  The CPAAOB will have its Executive Bureau including the 
Secretary-General. 

 · The JICPA will be required to make reports on the quality control review of 
its members' auditing to the CPAAOB. 

 · The CPAAOB will have the authority to inspect CPAs and audit firms in this 
respect. 

 · The CPAAOB will be authorized to issue recommendations of 
administrative actions or directions against CPAs , audit firms or the JICPA 
to the FSA. 

 (Enhancement of the government oversight function) 
 · Introducing the general authority of on-site inspections of audit firms 

(currently, on-site inspections of audit firms are conducted for the purpose of 
taking disciplinary actions.) 

 · Introducing the authority of administrative direction against audit firms (in 
addition to the current authority of the FSA to take such disciplinary actions 
as issuing business suspension orders against audit firms.)  

 · Introducing the authority to issue business improvement orders against the 
JICPA (in addition to the current authority of the FSA to take such 
disciplinary actions as issuing an order for revocation of the resolution of the 
JICPA's general meeting) 

  (Enhancement of the JICPA's oversight function) 
 · Introducing the legal authority for the JICPA to conduct quality control 

review   (currently, the JICPA's quality control review is pursuant to the 
Constitution of the JICPA, and there is no explicit provision in the CPA Law.)  

  
   Therefore, we respectfully request the Board to respect the further 

enhanced and more substantially equivalent auditor oversight system in Japan.    
 
3. Conflicts with the duty of keeping confidentiality of information   
 

  It is indispensable for auditors to have sufficient information on corporate 
and financial affairs of an audited corporation.  From this viewpoint, the 
Japanese Law for Special Exceptions to the Commercial Code concerning 
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Audits, etc. of Corporation gives external accounting auditors of large 
corporations such powers as perusing account books and documents of audited 
corporations, requesting directors and employees to make reports on 
accounting, and investigating conditions of businesses and finances of audited 
corporations.  In order for auditors to collect sufficient information, it is also 
critical for auditors to keep confidentiality of information.  For this purpose, 
CPAs in Japan are required not to leak or misuse confidential information 
obtained through their services without justifiable reasons.  The duty of 
keeping information confidential is one of the main pillars of auditing and is 
clearly stipulated in Article 27 of the CPA Law.  Violation of this legal duty by a 
CPA is a criminal offense under the CPA Law. 
  
     Section 105(b)(2) of the Sarbanes-Oxley empowers  the Board to impose 
on registered public accounting firms, including foreign public accounting firms, 
the duty to testify and to require production of audit work papers and any other 
document or information.  Thus, if the Japanese audit firms were registered 
with the Board, they could be forced to testify to the Board or produce 
confidential information .  This would raise a clear conflict between the 
Japanese CPAs' duty to keep confidentiality of information imposed under the 
CPA Law and the duty to provide information to the Board if such duty were 
imposed on the Japanese audit firms under the Sarbanes-Oxley Act. 
 
     The Japanese audit firms are established and conduct their auditing 
services  under the CPA Law.  If they intend to comply with the duty of 
keeping confidentiality of information under the CPA Law, they could not help 
but avoid registration with the Board and thus giv e up auditing of 
SEC-registered Japanese issuers.  Such serious outcome should be avoided.          
 
     Therefore, we respectfully request the Board to respect the Japanese 
CPA Law in this respect. 
 
4. Other issues  
 
(1) Contradiction with the promotion of competition in the auditing industry   
 
     Auditing of listed corporations in Japan is concentrated among large audit 
firms.  The four largest audit firms in Japan audit more than 80 percent of listed 
and other corporations pursuant to the Securities and Exchange Law in Japan.  
We recognize that concentration of auditing on the largest accounting firms is a 
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global issue.  
   
     The Bill includes an amendment of the current CPA Act provision that 
makes the establishment of audit firms subject to approval by the FSA so that 
notification to the FSA would be necessary requirement.  While the fit and 
proper test will be continuous ly imposed on partners of audit firms, th is 
proposed change in the requirement will contribute to the promotion of more 
flexibility and competition including new entry into the auditing industry  through 
the establishment of audit firms.  At the same time, the Bill is designed to 
strengthen the Japanese auditor oversight system over both approved audit 
firms and newly established audit firms.   
 
     If a newly established audit firm has an SEC-registered issuer as its 
audited corporation, the Proposal should also subject such new audit firm to 
registration with the Board.  If registered with the Board, such new audit firm 
could be subject to oversight powers of the Board.  Such prospect should be 
enough of a reason for making such new audit firm hesitant in concluding an 
audit engagement with an SEC-registered issuer, and would be enough of a 
reason for not establishing a new audit firm at all.   
 
     Therefore, the Proposal would rather encourage concentration of the audit 
of SEC-registered issuers among the largest Japanese audit firms and would be 
contradictory to the promotion of competition in the Japanese auditing industry 
through the establishment of new audit firms.  Such a problem should be 
resolved by providing an appropriate exemption from the registration 
requirement to Japanese audit firms. 
 
(2) Unfounded justification for registration of foreign public accounting firms 
 
     The Proposal indicates that "foreign accountants that participate in the 
audit of U.S. public companies have long been subject to various U.S. 
requirements."  However, we believe this  justification for requiring registration 
of foreign public accounting firms is  unfounded.  The followings are examples : 
(Auditing in accordance with U.S. generally accepted auditing standards 
("GAAS") 
     We recognize that financial statements filed with the SEC are audited in 
accordance with U.S. GAAS.  This is just because the SEC does not accept 
issuers' financial statements audited in accordance with non-U.S. GAAS 
standards.  Thus, this does not justify registration of foreign public accounting 
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firms.  We would like to note that the FSA can accept financial statements not 
audited in accordance with Japanese GAAS if consistent with the Cabinet 
Ordinance of the Securities and Exchange Law.     
(Auditing by an auditor satisfying U.S. independence requirements) 
     The FSA requested the SEC to provide an appropriate exemption from the 
U.S. auditor independence requirements to Japanese audit firms, as shown in 
our comment letter dated January 10, 2003.  The final SEC rule does not 
reflect this comment.  Thus, this does not justify registration of foreign 
accounting firms.  
(Enforcement action by the SEC) 
     As mentioned above, it is the responsibility of the FSA to exercise 
oversight powers including disciplinary actions against the Japanese audit firms.  
We do not recognize that the SEC is authorized to take enforcement actions 
against the Japanese audit firms.  
(SEC Practice Section of the AICPA) 
     We recognize that this is just the requirement for the U.S. member firms of 
the AICPA.  Since the Japanese audit firms are not members of the AICPA, 
this does not justify registration of the Japanese audit firms.  The same is true 
for inspections procedures and file review procedures .  
(Inquiry from the SEC staff)  
     There is no legal requirement for the Japanese audit firms that are not 
associated with U.S. accounting firms to provide information to the SEC staff.  
If there were cases that the Japanese audit firms positively responded to 
information requests from the staff, they should be deemed to be on a voluntary 
basis.  
 
 
? . Comments on Proposed Registration System 
 
     The oversight body of the Japanese audit firms is  the FSA, not the Board 
nor the SEC.  If the Board needs information on the Japanese audit firms, the 
FSA is prepared to cooperate in line with the IOSCO Principles as mentioned 
above.  Based on this premise, we would like to make the following comments 
on the Proposed Registration System. 
 
(1) Excessive requirements for information    
 
     The mission of the Board is to protect investors in the U.S. securities 
markets .  Thus, the Board's need for information should be focused on 
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SEC-registered issuers in the U.S. securities markets .  
 
      From this viewpoint, the Proposal includes excessive requirements for 
information.  The following are such excessive requirements, which should not 
be required.  
(Part III- Applicant's Financial Information) 
     The Board should not require information on the firm-wide source of 
revenue.  
(Part V-Listing of Certain Proceedings Involving the Applicant's Audit Practice)   
     The Board should not require information in connection with "a 
comparable report prepared for a client that is not an issuer."  Information 
should be at least confined to one "in connection with any audit report" as 
stipulated in Section 102(b)(2)(F) of the Sarbanes-Oxley Act.   
 
     In addition, the Board should not be an oversight body of the Japanese 
audit firms.  From this viewpoint, "Part VIII-Consents of Applicants" is 
inappropriate.  Under Part VIII, the Board requires "consents to cooperate in 
and comply with any request for testimony or the production of documents 
made by the Public Company Accounting Oversight Board in furtherance of its 
authority and responsibilities under the Sarbanes-Oxley Act of 2002."  Such a 
broad power corresponds to the FSA's power for requesting reporting and 
submission of materials from the Japanese audit firms, and is not acceptable to 
the FSA.   
 
(2) Others  
 
     With regard to the issue of the definition of "substantial role", it should be 
noted that only the issuer (the parent corporation) and its audit firm have 
information on the amount of "assets or revenues" of the issuer and its 
"subsidiary or component" and "total engagement hours or fees."  It is not 
feasible for the Japanese audit firms that audit Japanese subsidiaries of an 
issuer to make calculations as proposed.  
 
 
? . Conclusion 

 
The Japanese auditor oversight system, which has been well established 

and will be further enhanced as prescribed in the Bill, is designed to achieve the 
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same goal as the related provisions of the Sarbanes-Oxley Act and the 
Proposal.  We respectfully request that the Board will take full accounts of our 
comments in promulgating the final rules. 
 

Yours Sincerely,      

 

                            

                           Naohiko MATSUO 

                           Director for International Financial Markets 

                           Financial Services Agency  

                      Government of Japan 
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Comments on the PCAOB's Proposal
- PCAOB Roundtable-

m

[]

Financial Services Agency (FSA) of Japan _
_ March 31, 2003

1
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0 We appreciate that the PublicCompany _
Accounting Oversight Board ("Board'_ recognizes
that the registration of foreign public accounting
firms may raise special issues, and that it

3"
convenes the Roundtable. _"

0 We respectfully request that the Board will take

full accounts of our comments in promulgating _,
the final rules.

2
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_ Wl I. Request for an appropriate exemption from
_ _]]A the registration requirement (l)_r_ . m ii i 1 ! I

2

[Conclusion] _
O We re-spectfullyrequestthe Boardto providean

appropriateexemptionfrom the registration requirement
to Japaneseaudit firms, utilizing the exemptionauthority
provided by Section 106(c)of the Sarbanes-OxleyAct.

O The Japanese audit firms should not be subject to such
oversight powers as inspections, investigations, and _I

disciplinary proceedings by the Board.

3
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_ irf I. Request for an appropriate exemption from
_1[ the registration requirement (2)I i ll i ii

o

1. Principle of registration with and oversight by the authority of a home jurisdiction

(1) JOSCO Principles "Principles for Auditor Oversight"

"In relation to companies operating or listing on a cross-border basis, IOSCO members axe
encouraged to provide each other, whether directly or through coordinating with the auditor
oversight body in their jurisdiction, with the fullest assistance permissible in efforts to
examine or investigate matters in which in improper auditing may have occurred and on an_
other matters relating to auditor oversight."

O Registration and oversight of auditors are within the responsibility of them

authorities of the home jurisdiction of auditors.

O Critically important principle from the viewpoint of mutual respect and
international comity over each jurisdiction's sovereignty and auditor oversight system

E O Also important principle to avoid regulatory duplications or contradictions among
auditor oversight bodies in different jurisdictions, and unnecessary regulatory burden

E or costs to foreign public accounting firms 4
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r,t" I. Request for an appropriate exemption from
._li the registration requirement (3)

_g

(2) Japanese auditor oversight system

O The FSA has the same mission as the Board to protect investors

in securities markets and to further the public interest by ensuring that public
company financial statements are audited according to the highest standards of

quality, independence, and ethics.

O The FSA is prepared to cooperate with the Board appropriately in line
with the IOSCO Principles.

m 0 It is not only inappropriate but also unnecessary for the Board to

_i subject Japanese audit firms to registration with and oversight by the
Board. ;_

0 We respectfully request the Board to respect and not infringe on the
auditor oversight system by the Japanese authorities.

-.M
CZ_
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lirg I. Request for an appropriate exemption from
_lt the registration requirement (4)

2. Enhancing the Japanese auditor oversight system -_

(1) IOSCO Principles

"Effective oversight structure generally includes that a mechanism

should exist to require auditors to be subject to the disciplines of _:_

an auditor oversight body that is independent of the audit

profession, or, ifa professional body acts as the oversight body, is

overseen by an independent body. Such an auditor oversight body _.
must operate in the public interest."

6
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llrf I. Request for an appropriate exemption from
___]L the registration requirement (5)

(2) Enhancement of the Japanese auditor oversight system

O The Japanese government submitted a bill ("Bill") to the current regular
session of the Diet (the Japanese legislature) on March 14 to comprehensively
revise the CPA Law.

O Through this comprehensiverevision,the Japanese auditoroversight
system willfurther providean auditoroversight system substantially
equivalent to that provided under the Sarbanes-Oxley Act.

[Major Points] Iit
• Enhancing auditor oversight

• Strengthening auditor independence
• Reviewing CPAs examinations to inerease the number and enhancing

quality of CPAs
7
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lgl I. Request for an appropriate exemption from
I_IL the registration requirement (6)

[Current auditor oversight structure in Japan]
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- rl I. Request for an appropriate exemption from
__ the re istration re uirement 7

o

[Comprehensive Revisionof the CPALaw]

QEnhancementof the systemof qualitycontrolreview
• Quality control review by the JICPA will be monitored and reviewed by the CPA and

Auditing Oversight Board ("CPAAOB"), aa. independent third-party board established

within the FSA. (The current CPA Examination and Investigation Board will be reorganized it
and its functions will be expanded and strengthened.)

• Members of the CPAAOB will be appointed by the Prime Minister with the consents of

both Houses of the Diet. The term of office of the members will be three years.

[] The members will exercise their authorities independently. The CPAAOB will have its

Executive Bureau including the Secretary-General. III
• The JICPA will be required to make reports on the quality control review of its members'

auditing to the CPAAOB.
- The CPAAOB will have the authority to inspect CPAs and audit firms in this respect.
• The CPAAOB will be authorized to issue recommendations for administrative actions or

directions against CPAs, audit firms or the JICPA to the FSA.
9
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= 1?'t I. Request for an appropriate exemption from
._lk the registration requirement (8)

OEnhancement of the government oversiqhtfunction _
• Introducing the general authority of on-site inspections of audit firms (currently, on-site inspections

of audit firms are conducted for the purpose of taking disciplinary actions.)

• Introducing the authority of administrative direction against audit firms (in addition to the current
authority of the FSA to take such disciplinary actions as issuing business suspension orders against

audit fiJms)

• Introducing the authority to issue business improvement orders against the JICPA (in addition to f_e

current authority of the FSA to take such discipl*inaryactions as issuing an order for rev0eation of the
resolution of the JICPA's general meeting)

OEnhancement of the JlCPA's oversight function
- Introducing the legal authority for the JICPA to conduct quality control review (currently, I11

the JICPA's quality control review is pursuant to the Constitution of the JICPA, and there is no

-_ explicit provision in the CPA Law.)

_ Therefore, we respectfully request the Board to respect the further enhanced and

more substantially equivalent auditor oversightsystem in Japan, _o
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-_jr,( I. Request for an appropriate exemption from,=,2

_IL the registration requirement (10)_r_ • |N I

c;
z

[Other points on the Japaneseauditor oversight system] .,,

O Auditing standards _ Set by the Business Accounting Council, which is

an important advisory council established within
the FSA

O Quality control standards _ Currently set by the JICPA, and will be

reviewed by the CPAAOB

0 Ethics standards _ Set in the Code of Ethics of the JICPA which is

subject to oversight by the FSA :_

0 Independence standards _ Prescribed in the CPA Law and the Cabinet
Ordinance

12
-*.4
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- _. I. Request for an appropriate exemption from
_]k, the registration requirement (11)
3. Conflictswith the duty of keeping confidentiality of information _.

A clear conflict between the Japanese CPAs' duty to keep confidentiality

of information imposed under the CPA Law and the duty to provide

information to the Board if such duty were imposed on the Japanese audit ;_:

firms under the Sarbanes-Oxley Aet

W

=_ Therefore, we respectfully request the Boardto respect
the Japanese CPALaw in this respect.

_ |3
.,,,.4
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i _ gi dSy
II. Comments on Proposed Re stere stem

(1) Excessiverequirements for information J..

O The Board's need for information should be focused on SEC-

registered issuers in the U.S. securities markets.

Part III - Applicant Financial Information

Part V - Listing of Certain Proceedings Involving the

Applicant's Audit Practice

O The Board should not be an oversight body of the Japanese audit
firms.

Part VIII - Consents of Applicants

(2) Others

15
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Public Company Accounting Oversight Board 
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Washington 
DC  20006 
(Being sent as an email attachment) 

  31 March 2003 

 
Dear Sirs 

PCAOB PROPOSAL REGARDING AUDITOR REGISTRATION 
SYSTEM 

We welcome the opportunity to comment on the Board's proposals for registration. Our 
response is made on behalf of Grant Thornton International.  We set out below our general 
comments on the proposals, followed by answers to the specific questions posed by the 
Board. 

GENERAL COMMENTS  

Grant Thornton shares the primary concern of the Board, namely to restore public 
confidence in the major capital markets and in financial reporting by public companies, 
particularly in the United States which represents such a large proportion of the World's 
capital markets. 

While we understand the urgent timetable that was set for the Board by the legislators, we 
believe strongly that a more measured approach should be taken in relation to accounting 
firms outside the United States ("foreign public accounting firms").  We believe that through 
a process of cooperation with foreign regulators, many of whom have already taken steps to 
tighten their own requirements in the wake of recent corporate collapses, the Board could 
achieve a broader and more dependable level of comfort about standards of auditing in 
connection with US public entities. 

An initial approach might be for the Board to liase with a small group of regulators (say 
those from the G7 countries).  Such an approach would assist the staff of the Board to 
consider the regulatory systems that operate in each of the major territories.  For this 
purpose, we suggest that the regulators in each identified territory be asked to submit to the 
Board relevant information which benchmarks their local standards against the Rules of the 
Board.  We believe that regulators would be prepared to cooperate with the Board in this 
way.  

The Board's proposals for registration and regulation of auditors have significant 
repercussions for auditors outside the United States, including the following: 

• We believe that certain aspects of registration with the Board regarding members of 
the staff of a foreign public accounting firm would breach the Data Protection 
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Directive of the European Union. 

• We believe that it may be unlawful to provide access to working papers to a non-
local regulator in certain jurisdictions. 

• We also believe that it may not be lawful to seek to compel audit staff in all 
jurisdictions to appear before a non-local disciplinary or investigative hearing.  

• We do not have a decision as yet from insurance brokers as to whether they would 
allow us in all jurisdictions to register in a public forum full details of complaints 
and legal actions. If an accounting firm is unable to secure their agreement then it 
would make it impossible for many or all members of an international organisation 
outside the US to register with the Board. 

Grant Thornton has no plans to withdraw from audits that will be regulated by the Board; 
however, there is a clear and active risk that the approach being considered will lead smaller 
audit firms to conclude that the risks and burdens are too high and many firms will decide to 
withdraw from such audits, thereby reducing choice and resulting in an even greater 
concentration of these audits, especially with the Big 4 firms.  We believe that this outcome 
would not be in the wider interests of the market for audit services in the US or overseas. 

A number of important questions arise about the scope and impact of the proposed 
registration system, in particular in relation to foreign public accounting firms that do not 
themselves prepare or furnish audit reports on any US issuers but that play a role in the audit 
of groups on which another firm (possibly the US member of their international network) 
issues audit reports. If the Board determines that it is not able (or prepared) to apply different 
registration arrangements (e.g. an exemption from, or extension to, registration) to foreign 
public accounting firms in general, we recommend strongly that it should do so in relation to 
foreign public accounting firms that play a " substantial role" in the audit of an issuer but do 
not issue audit reports on issuers for the following reasons: 

a It is not clear how firms that do not play a "substantial role" in the audit of any issuer 
by reference to the 20% test are to determine whether, nonetheless, they must register 
by reference to the first part of the definition in Rule 1001(n).  As currently drafted, 
the Rule would appear to require subsidiary auditors to contact the issuer's aud itor in 
each case to obtain the other firm's view  of the significance of their involvement; only 
once a firm had received a reply from the issuer's auditor in respect of every 
subsidiary audit would it know whether it had to register (and for which clients 
information would have to be provided in the registration).  As a result, the ability of 
some foreign public accounting firms to register within the 180 day period will depend 
directly on whether other firms are willing and able to respond on a timely bas is.  
Because we would expect many foreign public accounting firms to be in this position, 
this factor could pose a threat to such firms’ ability to meet the registration deadline.  
 

b Certain of the information that is required to support a valid registratio n with the 
Board will take time to collate.  In the case of information about an issuer where a 
firm played (or expects to play) a substantial role, that firm may have no contact with 
(nor detailed knowledge about) the issuer and its audit report; as a res ult, the foreign 
public accounting firm will need to obtain this information from the audit firm 
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responsible for the audit of the issuer.  Ad hoc requests of this sort are likely to be 
unwelcome at a time when auditors of issuers are preparing their own registration 
applications.  By contrast, the auditors of issuers will already have information 
available about the firms that play a substantial role in those audits and we therefore 
recommend that this information would be more appropriately gathered throug h the 
PCAOB Form 1 (Application for Registration as a Public Accounting Firm) of the 
auditors of issuers. 
 

c Finally, registration requires explicit consent to be given of the powers and 
jurisdiction of the Board.  Until it is clear how the Board will exercise its supervisory 
and disciplinary powers under the Sarbanes-Oxley Act, foreign public accounting 
firms will be required to register "blind".  There are legal issues surrounding the 
Board's access to audit files of foreign public accounting firms that go to the root of 
the Board's supervision powers; we believe that the Board's objectives would be more 
appropriately achieved through recognition of, and cooperation with, local regulators.   

 
 

RESPONSES TO THE BOARD'S QUESTIONS 

1. Is it feasible for foreign public accounting firms to register within 180 days of the 
date of the Commission’s determination that the Board is capable of operating? Should 
foreign public accounting firms be afforded some longer period (e.g. an additional 90 
days) within which to register? 

In those jurisdictions where it would be illegal for any firm to grant the PCAOB access to its 
audit files, it is unclear how foreign public accounting firms could agree (as part of the 
registration application) to consent to cooperate with the Board. Unless firms in those 
jurisdictions will be permitted to qualify their consent or to issue an incomplete Form 1, time 
will need to be allowed for the legal obstacles to be removed before those firms can be 
required to register. 

Item 7.2 of Form 1 requires foreign public accounting firms to provide certain information 
about "accountants … who participate in or contribute to the preparation of audit reports [of 
issuers]".  It is not clear to us whether this is intended to include those who "participate in or 
contribute to" the audit reports on accounts of "significant" subsidiaries of an issuer (which 
reports in turn provide support for the audit opinion on the accounts of the issuer).  We 
would request the PCAOB to provide clarification on this point because the answer could 
have a significant effect on the volume of information that foreign public accounting firms 
will have to gather and provide with their registration filing.  

In any event, we recommend strongly that the Board should concentrate its attent ion on the 
registration of firms that are auditors of a significant number of issuers and to grant an 
extension (say 12 months) for foreign public accounting firms that audit, say, less than 10 
issuers and (of say 24 months) for foreign public accounting firms that play a " substantial 
role" in the audit of an issuer but do not issue audit reports on issuers.  The latter would 
allow time for firms that neither audit issuers nor subsidiaries of issuers that exceed 20% of 
the group to determine whether they need to register (see general comments above and our 
answer to question 5 below). 
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Further, even if the foreign public accounting firms were able legally to provide all of the 
requested information, we are concerned about the timing of the registration process.  Given 
that the Board does not anticipate being ready to accept registration applications until late 
June or early July 2003, we are concerned about the ability of both foreign and domestic 
firms to complete the registration process by October 26, 2003.  We believe that Section 102 
of the Sarbanes-Oxley Act of 2002 intended to allow public accounting firms the full 180 
days to complete the registration process.  If firms are unable to file their registration 
applications until late June or early July, then firms will in effect have less than 120 days to 
register with the Board.  The proposed Rule requires the Board to approve or disapprove a 
completed application for registration, or request additional information from a prospective 
registrant within 45 days after the date of receipt of the application.  In those cases in which 
the Board requests additional information, a new 45-day review period will begin when the 
requested information is received from the prospective registrant.   Since this will be th e first 
time through the process for both the Board and the public accounting firms, requests for 
additional information from prospective registrants may be common, thus further tightening 
the time period available to firms to complete the registration process.     

We therefore respectfully request that the Board: 

§ defers the registration deadline for certain foreign public accounting firms, as 
noted in the above paragraph, and  

§ adopts a process whereby all domestic and other foreign firms may request an 
extension of the October 26, 2003 completion deadline for a reasonable period of 
time to allow all firms the full 180 days to complete their registration with the 
Board. 
 

2. Are there any portions of Form 1 that are inapplicable, or that should be modified, in 
the case of non-US applicants? 

As noted in our general comments, we recommend that information required to be provided 
under Item 2.4 should instead be added to the information to be provided by auditors of 
issuers under Items 2.1, 2.2 and 2.3, together with information about the identity of the 
subsidiary auditor(s). 

As noted in our response to the previous question, certain requirements of Form 1 conflict 
with laws in some non-US jurisdictions. The Board will need to give urgent consideration to 
whether  it should accept and process registration applications that are "incomplete" in areas 
where such conflicts have been identified to the Board by non-US regulators. 

A significant proportion of Form 1 will not apply to firms that do not perform any audits of 
issuers.  We therefore recommend that the website for submission of registration applications 
should offer a simplified approach to registration by those firms that identify themselves at 
the outset as falling within this category.  

3. In addition to the information required by Form 1, is there any additional 
information that should be sought from non -US applicants? 

In order that the Board may take account of regulation and monitoring in an overseas 
jurisdiction, Part I of Form 1 should call for clear ident ification of a firm's regulatory body 
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(which may not be clearly evident from the information required by Item 1.7). The overseas 
regulatory bodies themselves should provide details of their regulatory and disciplinary 
arrangements so that individual foreig n public accounting firms do not have to prepare and 
provide written summaries of this information. 

4. Do any of the Board’s registration requirements conflict with the law of any 
jurisdiction in which foreign public accounting firms that will be required to register 
are located? 

We have not had time to consider the interaction of the registration requirements with the 
legal rights of individuals in all jurisdictions. However, we believe that certain aspects of the 
registration of information about members of staff with the Board would breach the Data 
Protection Directive of the European Union.  Also, as a general principle individuals would 
need to give express consent to the disclosure of certain information about them (such as 
history relating to breaches  of criminal or civil law).  Where there is information that is 
required to be disclosed under Item 5.5 and the relevant individuals are no longer associated 
with the registering firm, they would have no incentive to consent so the firm could find 
itself prevented from filing a complete Form 1. 

In view of the significance of the legal obstacles that we believe will face many foreign 
public accounting firms, we suggest that the PCAOB should liaise with the European 
Commission and equivalent bodies in other parts of the world to clarify the legal position 
before requiring foreign public accounting firms to register (either at all or with this 
information). 

5. In the case of non-US firms that are required to register because they play a 
substantial role in the preparation and furnishing of an audit report on a US issuer, is 
the Board’s definition of “substantial role” appropriate? 

Rule 1001(n) defines the phrase “play a substantial role" to mean: 

§ to perform material services that a public accounting firm uses or relies on in 
issuing all or part of its audit report with respect to any issuer, or  

§ to perform audit procedures with respect to a subsidiary or component of any 
issuer the assets or revenues of which constitute 20% or more of the consolidated 
assets or revenues of such issuer.  

 
Although auditors of subsidiaries may be aware of the relative sizes of their clients and the 
corresponding consolidated entities, this will often not be the case.  Also, the first element of 
the test can only be applied by the auditor of the issuer.   

As a result, a firm that does not audit issuers cannot determine whether it needs to register 
and, if so, what information is required by Item 2.4 of Form 1 without full cooperation from 
the primary auditors of the related issuers.  Given that in the coming months those firms will 
no doubt be concentrating on their own registrations, there is a high risk that auditors of 
subsidiaries will not be in a position to register by the 180 day deadline due to a lack of 
information. 
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6. Should the requirements to register be different for foreign public accounting firms 
that are “associated entities” (as defined in the Board’s rules) of US registered public 
accounting firms than for foreign firms that are not associated with US registered 
firms? 

We suggest that the information required to support the registration of a foreign public 
accounting firm should take account of: 

§ the registered status of the US member of the international network of which the 
firm is a member, and 

§ the requirements that already need to be met in order for firms to be members of 
the network.  

 

For this purpose, US firms that are members of such networks could be required to file 
details of the quality control and other standards to which all network members are required 
to adhere.  Foreign public accounting firms would then merely need to indicate in their 
registration the international network with which they are associated. 

Overseas firms that are not associated with a US registered firm are likely to be viewed by 
the Board as having a high risk of non-compliance, so will probably justify a different, 
targeted approach.  

7. Should registered foreign public accounting firms be subject to Board inspection? 
Could the Board, in some cases, rely on home-country regulation in lieu of inspection of 
foreign public accounting firms? If so, under what circumstances could this occur? 

We believe that foreign public accounting firms should continue to be monitored and 
regulated by their local regulators.  This would provide a more continuous basis for comfort 
by the Board than remote monitoring from the US with occasional monitoring visits. Such an 
approach would also recognize the national sovereignty of countries outside the US and the 
steps that they have taken in response to corporate failures, both recently and in the past. 

The Board should reserve the exercise of its desired powers of inspection to the more serious 
cases of suspected break downs of standards where there is a public interest or where the 
Board is not satisfied with the efficacy of overseas local monitoring arrangements.  

8. Aside from Board inspection, are there other requirements of the Act from which 
foreign public accounting firms should be exempted? If so, under what circumstances? 

The requirements of the Act for the filing of annual reports and periodic updates of 
registration information have yet to be turned into rules and forms.  We would ask the Board 
to be mindful of the possibility that arrangements within foreign public accounting firms for 
gathering information about clients, fees, staff and 'actions in relation to audits' may differ 
from (or be less sophisticated than) arrangements that would be expected to be present in US 
accounting firms.  This should be reflected in the regularity of, and timescale for, filing 
updates and reports.  

 

File No. PCAOB-2003-03 Page 415



 

Page 7 

9. Are there requirements different from those the Act imposes on all registered public 
accounting firms that the Board should apply to foreign public accounting firms? 

See earlier responses. 

10. Should the Board’s oversight of foreign registered public accounting firms that are 
“associated entities” (as defined in the Board’s rules) of US registered public 
accounting firms be different than its oversight of foreign public accounting firms that 
are not associated entities of US registered firms? Should the US registered firm have 
any responsibility for the foreign registered firm’s compliance with the Board’s rules 
and standards? 

We would be in favour of recognition by the Board of the value of international networks in 
terms of the common standards and strong self-regulation of audit quality standards that 
already operate within many international networks, particularly the members of the Forum 
of Firms. 

Where the US member of a network is responsible for the audit of an issuer and other 
network members audit significant subsidiaries, it would be logical for either the US firm or 
the international organisation to have oversight responsibility for compliance by member 
firms with the Board's Rules; however, primary responsibility for compliance would need to 
remain with the individual member firms. 

CONCLUDING REMARKS 

The Board has been given a difficult task to achieve within a short timescale.  We hope that 
the Board will recognise the unique difficulties of compliance by non-US firms.  
Accordingly, we believe that one of the Board’s first priorities should be to ensure that the 
registration/oversight system is appropriate in the US, where by a substantial margin the 
largest risks to US investors lie.  Only once the Board is satisfied that the system is 
appropriate in the US and that compliance difficulties by non-US firms can be overcome 
should the Board then turn its attention to foreign public accounting firms, whose influence 
on reporting by US issuers is far less significant. 

We should be happy to discuss any of our comments with a member of the Board's staff; for 
this purpose, initial contact should be made with Barry Barber at 732 516 5550 or 
barry.barber@gt.com. 

Yours faithfully 

 

David McDonnell 
Chief Executive Worldwide 
Grant Thornton International 
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Seymour, Gordon 

From: Vernon H. Henjes [vhenjes@hhcwg.com]

Sent: Sunday, March 30, 2003 3:48 PM

To: Comments

Subject: Docket No. 001

Page 1 of 1

4/2/2003

  
Gentlemen: 
  
Your information indicates that all public accounting firms that wish to prepare or issue audit reports on U. S. 
public companies must register with the Board. 
  
The Sarbanes-Oxley Act amended several sections of the Securities Exchange Act of 1934 that will require 
ALL broker/dealers to be audited by a public accounting firm registered with the PCAOB, incurring ongoing 
costs and potentially burdensome requirements. There are currently 700 accounting firms auditing 
broker/dealers. It has been estimated that only 50 may opt for PCAOB registration.  
  
Since most of these broker/dealers are not public companies but are required to use public accounting firms 
that are registered with the PCAOB, why not have a limited registration for accounting firms that are required 
to register but do not audit any public companies. What purpose is achieved to force broker/dealers to 
double or triple audit costs because the local or regional accounting firm they have always worked with can 
not afford to register with or incur the extra costs of the PCAOB that was intended to apply to public 
companies and their auditors? 
  
  
  
Vernon Henjes, CPA 
Henjes, Conner, Williams & Grimsley, LLP  
712-277-3931-x216 
712-233-3431-Fax 
800-274-3931 
vhenjes@hhcwg.com 
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31 March 2003

Office of the Secretary
PCAOB

1666 K Street NW
WASHINGTON DC The Institute of
20006-2803 Chartered Accountants
U.S.A in England & Wales

Chartered Accountants Hall
P O Box 433, MoorgatePlace

By email: comments@pcaobus.org LondonEC2P2BJ

Telephone: 020 7920 8100
Fax: 020 7628 1874

DX 877 London/City
www.icaew.co.uk

Dear Sirs,

Rulemaking Docket Matter 001

PROPOSAL OF REGISTRATION SYSTEM FOR PUBLIC ACCOUNTING
FIRMS

The Institute cf Chartered Accountants in England & Wales is the largest of the
professional accountancy bodies authorised to register firms to carry out audits in the
United Kingdom. Accordingly the consequences in this country, of the process you
propose to implement, will be most keenly felt by firms registered with us.

Our comments are directed at the impact of the proposed registration process on
'foreign public accounting firms' (FPAFs), particularly in the United Kingdom,
though a number may have more general application.

We set out below, responses to the specific questions raised in your consultation paper
but first we have included a number of general comments highlighting key issues that
we believe should impact on the timing, extent and operation of the FPAF registration
process.

The Institute of Chartered Accountants has long been committed to high standards in
public company auditing. The principles of the Sarbanes Oxley Act are very much
supported by us - independent monitoring of audit firms, independent setting of
auditing standards and independent investigation of audit failure and independent
discipline of those responsible have long been key components of audit regulation in
the UK. However, the short response period specified means that comments are
having to be submitted before the full consequences of registration with the PCAOB
are explained or understood. This implies that the registration process is being seen as
an end in itself rather than a means to an end. In addition, as noted in more detail in

our response to question 4 below, the interaction of the PCAOB's requirements with
our own laws and regulations is complex and merits detailed follow up.

Leaving aside the issue of principle relating to the imposition of rules by one
sovereign state on another, there are significant practical effects to be worked through.
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• There is the potential that finns could be faced with irreconcilable requirements
from the PCAOB and national regulators. Your requirements are necessarily based
upon the legal, regulatory and business environments in the U.S.A. National
regulators tailor their requirements to local circumstances. This issue is considered
further in the responses to the questions, below.

• The impact on competition in the market, already restricted, is likely to be severe,
particularly outside the U.S. The burden of cost and administration, exacerbated
by the non-refundability of the as-yet unspecified registration fee and the
extension of registration to firms that only audit substantial subsidiaries, is likely
to persuade many finns with a small number of relevant clients, to discontinue
auditing finns with U.S. listings and their subsidiaries.

• The potential for double jeopardy, with finns being subject to PCAOB and
national discipline mechanisms, is likely to raise professional indemnity insurance
premiums as well as violating principles of natural justice.

• The costs of double compliance will be significant and unnecessary. FPAFs will
also have to bear the cost of complying with their own national regulatory
requirements. As they typically undertake fewer U.S. - issuer audits than U.S.
public accounting firms, the cost of complying with the PCAOB requirements
relative to the income generated will be relatively greater.

• The impact of the above issues will be further exaggerated, in terms of both cost

and the general iniquity of double jeopardy, if other national regulators decide to
apply the same principle of ignoring local regulators. The demands and

complexity of this whole process could expand exponentially.

• Many FPAFs only audit 'substantial' subsidiaries of U.S. issuers, rather than
issuers themselves. Requiring these to register seems excessive: the auditor of the
issuer should take responsibility for the whole issuer's group audit report and
determine the adequacy of the audit work for subsidiaries for group audit
purposes. If any registration information is really necessary in respect of such
audits (which we doubt), perhaps it should be given by the auditor of the issuer.
This would help to reduce the extra time likely to be taken in determining which
audits are substantial, referred to above.

To ensure that our mutual objective of high quality audits is achieved in an effective

and efficient manner, it is vital that a sensible system of recognition of each other's
registration and inspection processes be devised which achieves the aims of all
parties, but allows auditors to audit. At the very least, we need to ensure that the yet to
be announced processes for dealing with monitoring and investigation factor this into
account. We believe we have a robust arrangement in the U.K., including a rigorous
independent oversight scheme, currently being further strengthened. We have
commented on this in detail with the Securities & Exchange Commission in the past,
and we would be delighted to discuss this with you further. Accordingly, we request
that, as a minimum, registration for foreign public accounting finns be deferred until
all these issues have been fully investigated and resolved.

2
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Question 1: Ability of FPAFs to register within 180-day timetable.

The proposed registration process requires the provision of very significant amounts
of information and for an individual partner to commit to its accuracy. While some of
it will be easily available, the reliable collection of other information (particularly
relating to associates and individuals) may need to have new systems implemented.
Additional issues for FPAFs include assessment of what national equivalents are for
the information required in the U.S. and an assessment of the legal consequences (e.g.
privacy and human rights requirements, data protection legislation) of disclosure.
These will require considerable time to deal with.

The extension of the registration requirements to auditors cf substantial subsidiaries,
not having been included in the Sarbanes Oxley legislation, was not foreseen. Given

that one of the '20%' measures specified is total audit hours, it is likely that many
auditors of subsidiaries and quite probably many group-level auditors will not
immediately be aware whether their audit constitutes a 'substantial role'. We refer to
this further in the response to question 5, but as proposed this will clearly require time
to sort out.

We believe there is a strong case for deferral of the registration timetable for FPAFs
by at least a further year. This would also allow time to be devoted to consideration of
the recognition issues referred to above.

It may be advisable to phase the implementation. Allowing longer for firms which
only deal with substantial subsidiaries and / or firms with only a small number of U.S.

issuers, could partially mitigate the negative competition effects referred to above. We
refer also to our response to question 2, below.

Question 2: Applicability ofregistration form to FPAFs

We note that the list of individuals for whom information is required relates to those
'accountants' who 'participate in or contribute to the preparation of audit reports'. It is
unclear to us to what level of audit team member such information is intended to

extend. If below the level of Responsible Individual l, the FPAF concession to only
list individuals who deal with U.S. issuers will be of little value as other staff are

likely to be used interchangeably between the audits of U.S. issuers and other clients.
In our view, if information is needed, it should be sufficient to list only those
Responsible Individuals who take responsibility for the audit work. Similarly, the
information provided in respect of criminal, civil and regulatory actions for
individuals associated with the FPAF should not need to be extended beyond

Responsible Individuals who take responsibility for the audit work, as listed on the
Public Register of Auditors required by section 36 of the Companies Act 1989.

We are also unclear about the application in the United Kingdom of your definition of
'accountant'. The definition includes CPAs (but with no mention of foreign

equivalents), holders of accounting degrees, holders of other degrees who audit and
those with individual licences to audit. This appears to exclude individuals without
degrees who perform audits, unless they are individually licensed. In the United

Kingdom, we register firms to audit and 'approve' Responsible Individuals (see
footnote). It is unclear if that would count as individually licensed. We also have

lPersonsentitledto sign auditreportsin the firm'sname,underUK AuditRegulations

3
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some quite senior auditors who do not have degrees (the majority of our members
qualify with degrees now, but this has not always been so and alternative entry
procedures are permitted which ensure a high educational standard). Given alI these
issues, it seems that a quite senior Chartered Accountant might not be deemed to be
an accountant for your purposes.

As a general point, we wonder whether some of the information proposed to be
included in the registration form is being gathered on a 'just in case' basis, rather than
following a rigorous assessment that the benefit of collection clearly outweighs the
cost of provision. To provide a couple of examples: (1) it is not clear why the SIC
classification of audit clients is needed; (2) a de minimis limit on the legal / civil
proceedings information required could significantly reduce the collection time.
Claimants seldom claim too little so no important information would be lost.

The fee analysis required will result in onerous additional analysis requirements until

such time as the information is needed to be disclosed as part of the issuer reporting.
FPAFs in the United Kingdom will be in a better position than many others as audit
fees and non-audit fees have had to be disclosed for many years. However, even here,

the requirements are additional to those already in place, as the non-audit fee
disclosure presently required relates only to an unanalysed total and then excludes
services render ed to parts of the client group outside the United Kingdom. We believe
that the information required should be linked directly to the issuer's disclosure
requirements so that it can be phased in without additional work.

Question 3: Additional information from FPAFs

Further to our comments above about the importance of recognition of audit
registration, monitoring and discipline processes of national regulators, it would seem
sensible to ascertain who is responsible for these processes, for FPAFs. If recognition
needs to be established on a bilateral basis, this would allow you to assess which
regulator's registrants your FPAF registration process is having the most impact upon.

Question 4: Potential legislative conflicts

This is a complex area and the short response period has allowed us only to raise
issues, rather than propose solutions. This illustrates the need to defer implementation
for FPAFs while matters such as this are dealt with in detail.

Control of associated entities
We note that one oftte issues you are proposing to consider is whether to treat
associated entities of U.S. auditors differently to entities which are not so affiliated.
The notion that the U.S. firm is, or could be made to be, responsible for the conduct of
the foreign associate implies that the U.S. firm is able to control or at least
significantly influence the associate. Schedule 11 of the Companies Act 1989 requires
us to have Audit Regulations (which registered audit firms must abide by), to ensure
that the audit firm has arrangements to prevent certain persons being able to influence
the conduct of audits. Such persons include those who are not members of the firm
(the legal entity) and individuals who do not have qualifications from a specified set
of accountancy bodies (all presently in the UK and Republic of Ireland). We believe
that any presumption of influence as described above could be a breach of these
statutorily- derived Regulations.

4
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Data protection and confidentiali_
The Data Protection Act 1998 imposes significant requirements on possessors of
data relating to individuals, as to what they can do with such data. This includes
disclosures to third parties, such as the PCAOB.

Much of this legislation is written in general terms and its interpretation rests with the
Office of the Information Commissioner, which deals with enforcement of the Act in
the U.K., or with courts as caselaw develops. However, there is a potential breach of

such legislation, as the general principle is that disclosure about individuals can only
be made if at least one of certain criteria are met. One of these criteria permits
disclosure with "freely given" consent. For certain information (such as history
relating to breach of criminal and civil law), consent needs to be expressly given for
the specific intended use. Consent would need to be obtained not just from relevant

employees, but also (particularly in the event of documentation having to be
produced), from former partners and employees involved in the legal proceedings to
be disclosed, and any individuals at clients or elsewhere who happen to be mentioned.
Clearly it should be possible to obtain such consents, but it will clearly be
administratively complex and there are issues as to whether employee consent can be
"freely given".

It is unclear from interpretations and caselaw so far, whether other criteria could be
relied upon, such as disclosure in the public interest, or pursuing legitimate interests
subject to protection of individual rights and freedoms. The Information
Commissioner has, for example, given a formal ruling to the effect that it is
inappropriate and tmlawful for National Insurance numbers 2 to be used as personal
identifiers.

A further criterion applies to compliance with legal obligations. However the

exemption for this only appears to apply to U.K. law. It may be possible to take
advantage of this criterion by incorporating compliance requirements into local law or
indeed the regulations of the audit registration bodies, such as ourselves. This would
need to be explored further.

A further issue is a restriction on the transfer of the information outside the European
Economic Area (the legislation derives from a European Community directive).

Agam, transfer of data on individuals to jurisdictions including the U.S.A. requires
one of a number of criteria to be met. These include consent (where similar issues to
those referred to above apply), adherence by the recipient (i.e. the PCAOB in this
context) to a European Union set of model clauses, a bespoke contract (which would
probably have to include terms similar to the model clauses) or specific approval by
the European commission that the data will be adequately protected. In our view, a
discussion between PCAOB and European Commission personnel is important to
clarify a way forward in respect of this.

In addition to the specific legislation referred to above, there are specific or implied

general duties of confidentiality between the firm and its clients and between the firm
and its employees. The exemptions are not dissimilar to those referred to above in
connection with the Data Protection Act. Consent is usually sufficient to deal with this

issue, though it cannot override a fundamental principle of English law of privilege
against self-incrimination. That might be particularly pertinent in terms of employers

2The U.K. equivalent of social security numbers
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requiring employees to testify. Your proposed registration form requires the firm to
agree to secure consent from associated persons in respect of requests to testify.
Taking into account the matters explained above and the requirement of employment
law that sanctions must be proportionate to the employee's act or omission, this may
not always be possible. The agreement to secure consent, required by your registration

process, should be subject to the requirements of local law.

Question 5: Definition of 'substantial role'

The financial services sector in London has a particularly large number of subsidiaries
of U.S. issuers and the extension of the registration requirements to auditors of
substantial subsidiaries will be felt keenly in the U.K.

We refer to our comments above (general and in response to questions I and 2),
relating to the need to include auditors of substantial subsidiaries at all, the impact on
competition and on timing of registration, and who should provide any information
that is necessary.

If your proposal in this respect is to be retained, we believe that percentages of audit
fees and / or audit hours are unsuitable criteria. They do not recognise differences in
charging processes and audit methodologies, which could result in a quite small
subsidiary being considered 'substantial'. In our view, the defining criteria should be
based on the financial statements of the individual subsidiaries and should certainly
not be apply an even lower percentage than that advocated.

Question 6: Registration requirements for 'associated entities' of U.S. registered
public accounting firms

We have referred in our response to question 4 above, to the potential impact on U.K.
Audit Regulations of an assumption that U.S. firms are able to control or influence
their U.K. associates' audit conduct. We do not believe it would be a breach of such

Regulations if the registration process were to allow associated FPAFs to cross refer
to common network information provided by their U.S. associate (for example, the
description of quality control processes).

Question 7: Board inspection of FPAFs

As noted in our general comments, we consider it vital that recognition of national
regulatory arrangements is explored and in particular that as an absolute minimum,
the inspection processes applied factor this into account. Otherwise, where national
quality reviews are also in place, as in the UK, this will result in fu'msbeing subject to
two reviews. The PCAOB quality review would presumably be conducted by U S
nationals who might not be familiar with UK legislation, accounting and auditing
standards, the local commercial and banking environment, business practice etc. Any
differences in review conclusions might be expected to undermine rather than
promote public confidence in the capital markets.

In pnnciple, the PCAOB should be able to rely on national monitoring regimes that
comply with high minimum standards: for example the IOSCO Statement, Principles
for Auditor Oversight, or the European Commission Recommendation, Quality
Assurance for the Statutory Audit. This would provide the PCAOB with a more

6
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continuous basis for comfort than remote monitoring with occasional visits from the
U.S.

We would be pleased to demonstrate compliance with these standards in the United

Kingdom by the Joint Monitoring Unit (operated by this Institute but subject to

independent oversight). We would also be willing to speak to the new Professional
Oversight Board (being set up following a restructuring of the U.K. arrangements for
independent oversight of the accountancy profession). The POB is charged with
setting up a new Audit Inspection Unit to deal with auditors of listed entities and we
are sure they would be most interested in a recognition dialogue.

Question 8: Other FPAF exemptions

We have referred to the need to ensure that inclusion of all the required information is
in compliance with local laws, and the potential issue relating to European data
protection legislation. It needs to be made clear what the impact would be if FPAFs
had to submit incomplete information or declarations as a resuh of a conflict with
national law or regulations.

We note that the PCAOB is open to requests for confidentiality but reserves the right
not to grant them. Given that the public availability of information varies from
country to country, we believe exemption should be granted automatically where the
PCAOB is notified that the information is not publicly available in the home country.

The c onsent to provide testimony or make papers available should be amended for
FPAFs to allow at least for situations where there is an investigation in the local
jurisdiction. It cannot automatically be presumed that the PCAOB investigation will
take precedence. Even if the national regulator were not investigating at the time the

PCAOB instigates an enquiry, we believe it would be more appropriate for
investigations to be carried out through that regulator where possible. We would be
pleased to have discussions with you on lines of communication.

We have already referred to the importance of ensuring that the processes for dealing
with monitoring and investigation factor recognition of national regulators procedures
into account. It follows that we believe that there should be an exemption from the
Board being responsible for undertaking investigations and disciplinary actions where
a national regulator already fulfils this role well, as we do in the UK, Otherwise there
could be conflicts between the two regulators' fmdings resulting in double jeopardy.

Question 9: Application of different requirements to FPAFs

We refer to our general comments and responses to the other questions.

Question 10: Treatment of associates of U.S. firms.

We refer to our response to question 6.

We have noted in a number of places in our comments and responses above, that
further dialogue is vital on issues of recognition and lines of communication, we have
common objectives and I believe that such discussion would be of mutual benefit and
should be initiated urgently.

7
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Yours faithfully

PETER WYMAN

President, Institute of Chartered Accountants in England & Wales
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your_ef: 3y _Chartered Accountants
in England & Wales

Our Ref:

Chartered Accountant,s' Hall

PO Box 433, Moorgate Place

London EC2P 2B]

Telephone: 020 792(I 8100

7 April 2003 Fax:020 79200547
DX 877 London/(;it}'
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Charles D Niemeier Esq
Acting Chairman
Public Company Accounting Oversight Board
1666 K Street NW

Suite 900, Washington DC 20006
United States of America

Dear Mr Niemeier

As I mentioned during my presentation at the roundtable on Monday I am Chairman of the
Ethics Committee of the Institute of Chartered Accountants in England and Wales the body

with responsibility for registration of firms and 'responsible individuals' and I am writing to
you in this capacity.

You will see from the attached description that the Institute has well developed procedures for
ensuring that all firms that carry out audits in England and Wales are registered and regularly
inspected. The United Kingdom pioneered the concept of independent inspection of firms (as
opposed to firm on firm reviews) and the inspection system described in the note has been
developed and refined over a number of years. As you are I am sure aware, these procedures
will be further strengthened when the responsibility for inspection and discipline in respect of

listed companies transfers to the new United Kingdom Public Oversight Board.

The English Institute's regis/ration procedures could be readily adapted to meet the needs of

the PCAOB by establishing a separate register of firms who carry out audits of SEC
registrants and making arrangements for the information on that register to be exchanged with
the PCAOB with the agreement of the member firms.

Further, we would support arrangements whereby the work of the independent inspection
teams are appropriately focussed to give you the comfort that you need in terms of the quality
of work on SEC registrants and that the results of this work is shared with the PCAOB in an

agreed form. We would also support the active involvement of the PCAOB in disciplinary
investigations involving audits of SEC regis/rants.

We believe that this approach could help to resolve many of the difficult legal issues

surrounding registration and oversight which were discussed at the roundtable.

Yours sincerely

Nei,LemerChairman, Ethics Committee

(2? G ouce e HI use :_99 Silbur} Boulevard, Celltra] Millon Keynes MK9 2HL

e Telephone: 01908 248100 Fa_: 01!108 _91165 DX 31427 Mihon Keynes

Brus_eh Office Telephone: O0 322 230 3272 Fax: O( _22 230 285I
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AUDIT REGULATION WITHIN THE UK

An ICAEW Perspective

l. Summary

Legislation requires that all firms that carry out statutory audits in the United
Kingdom have to be 'Registered Auditors'. This requires them to register with a
number of Recognised Supervisory Bodies ("RSBs") and to comply with Audit
Regulations governing suitability to act, compliance with ethical codes and auditing
standards and quality control. The largest RSB, and the one that registers all of the
larger audit firms, is the Institute of Chartered Accountants in England & Wales ("the
Institute" or "'the ICAEW"). The activities of the Institute in this respect, and the

other RSBs, are subject to independent oversight by a framework agreed with the
Department of Trade and Industry ("DTI" - the branch of the UK government
responsible for audit).

We believe that this process provides an effective and efficient regulatory
environment to ensure that audit firms act independently and competently in the

public interest, when carrying out statutory audit work.

The elements of this process are described in more detail below.

2. Registration requirement

The regulation of company auditors is a requirement of European Union law 1and is
implemented in the UK by the Companies Act 1989. The Act also includes an
additional requirement not in EU law to monitor the work of Registered Auditors.

The regulation and monitoring requirements have been delegated by the government
to RSBs. An RSB is permitted to register firms to carry out company audit work in
the UK, and firms may not carry out statutory audits without being registered. While
they are registered (registration may be withdrawn if firms fail to comply
satisfactorily with the Audit Regulations) they may call themselves Registered
Auditors. All listed companies in the UK and all medium and large private companies
(including subsidiaries of overseas companies) must have their annual financial
statements audited by a Registered Auditor.

Only 'Responsible Individuals' within audit firms, may take responsibility for audits
and sign audit reports. These are appointed by the firms but approved by the Institute.

Each accountancy body has Audit Regulations governing the conduct of audit work.
Firms' compliance with these is monitored directly by the accountancy bodies (see
below for further enhancements of this process, currently under way). This process is,

in turn, subject to independent oversight.

3. Audit regulations

The key elements of the Audit Regulations are summarised below, but the full
Regulations are available on the ICAEW website at

The European Commission Eighth Directive

D:\Documents and Settingskafenech\Local Settings\Temporary lnternet Files\OLKI6_PCAOB uk aud reg sum 0304 v2.doc
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http://www.icaew.co.uk/auditnews. Alternatively we will be pleased to provide a
copy.

The registration application process gathers: name of the firm and any associations;
the offices it operates from and the numbers of staffin each location; total income;

names and membership details of partners, affiliates, any Responsible Individuals not
otherwise listed; any other owners of the firm; the number of audit clients and
whether any of them are listed or other public interest entities; and a basic checklist-

overview of competence procedures. Other information, for example detail of internal
quality control procedures and information backing up 'fit and proper' certifications
(see below), is self-certified but further detail is obtained when carrying out
monitoring visits.

The Introduction to the Institute's Audit Regulations summarises the requirements for
firms to become and remain Registered Auditors. These are, in essence, to:

• carry out audit work with integrity;
• be and be seen to be independent;
• comply with auditing standards;

• make sure that all principals and employees are fit and proper persons;
and

make sure that all principals and employees are competent and continue
to be competent to carry out audit work.

These are analysed below under the categories of suitability, compliance and quality
contTol.

Suitability

Qualifications

Registered audit firms must be owned by a majority of qualified individuals, other
partners or directors must be members, or affiliates of the Institute and the firm must have

procedures to ensure that their audit processes cannot be subject to undue influences by
other parties. Qualified individuals, in essence, must be members of the ICAEW or one
of a number of equivalent bodies.

For some areas of the work of the profession there are particular requirements that
have to be met by the qualification. For audit these requirements are set out in the EC
Eighth Directive and reflected in the Companies Act 1989. Our general requirements
for entry and training are determined by this legal framework. In summary form the
principal requirements are:

(a) Satisfy certain minimum education requirements;

(b) Complete a minimum three-year period of training with an approved training
organisation;

(c) Complete a course of theoretical instruction, pass the ICAEW's professional
examinations; and

(d) Be fit to be a member. This is considered fiarther below.

All Responsible Individuals (i.e. those qualified individuals designated with the right
to sign audit reports) must have complied with these requirements to become qualified
individuals. In addition they must hold a practising certificate. Any member seeking a
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practising certificate and/or working in audit must maintain professional indemnity
insurance and achieve a minimum level of Continuing Professional Education each
year. The purpose of the Continuing Professional Education requirements is to ensure
that Chartered Accountants working in specialised areas maintain appropriate levels
of technical and ethical competence. The audit firm is responsible for ensuring that

such competence is maintained.

Fit and proper status

Audit firms are required to confirm annually that they and anyone in them, who

carries out audit work, are 'fit and proper'. Matters to be considered include financial
reputation and reliability over the last ten years, criminal convictions and disciplinary
proceedings (with no time limit), and relevant civil actions over the last five years.

Like other requirements of the Audit Regulations, compliance with this process is
subject to overview by the monitoring body (see below). The Audit Regulations give
guidance on the maintenance of competence for those involved in audit work.

Affiliates (see above) have to be certified to be fit and proper, as well as agreeing to
be bound by the Institute's codes and disciplinary process.

Compliance

The Audit Regulations require the farm and any members involved in audits, to adhere

to the Institute's ethical code, which includes requirements to act, inter alia, with
integrity and independence. The auditor independence requirements comply with the
European Commission Recommendation on Statutory Auditor Independence,
published in May 2002.

Auditors are also required by the Audit Regulations to comply with Statements of
Auditing Standards (SASs) issued by the independent Auditing Practices Board (see
section 4a below). These standards cover a wide range of audit quality and reporting
issues. In addition, auditors must comply with a series of other technical requirements,
including retaining audit working papers for at least six years and ensuring that
financial statements on which a report is given are in accordance with relevant
legislation.

Quality Control

lnternal

A Registered Auditor must monitor, at least annually, how effectively it is complying
with the Audit Regulations. In practice, this means establishing quality control

procedures. To confirm this work is undertaken, firms are required to carry out their
own Audit Compliance Review (ACR) every year and report the results to the Joint
Monitoring Unit (see below). These procedures are reviewed as part of the external
monitoring process.

The ACR in its simplest form is in two parts. The first part covers a firm's obligations
trader the audit regulations such as:

• independence;
• fit and proper status;
• competence;
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• appointment and re-appointment;
• professional indemnity insurance; and
• continuing eligibility.

The second deals with 'cold' reviews of completed audit work to ensure that the firm's

audit procedures were followed.

Monitoring

Monitoring of firms' compliance is delegated to an independent monitoring
inspectorate (in the case of the ICAEW, the Joint Monitoring Unit) but decisions
about audit registration are made by a registration committee of the Institute, based on
the reports received from the inspectorate. The Audit Regulations give the committee
power to require firms to improve their procedures where appropriate or impose
restrictions or withdraw registration where there is serious non-compliance.

The Joint Monitoring Unit (JMU) includes 37 independent, full time, experienced
Chartered Accountants acting as Inspectors. Monitoring visits are made every year to
the 20 largest firms, who audit 95% of the listed companies, and every 3 years to a
further 80 firms who audit the remaining 5%. (The timing of these visits is based on

an analysis of risk and public interest factors.)

For the 20 largest firms, the results of the ACR are reviewed in detail during the
annual JMU visit and parts of it are re-performed by the JMU Inspectors.

Following discussions with the DTI, monitoring of audits of listed companies is to be
transferred to a new Audit Inspection Unit operating under the Professional Oversight
Board (see section 4a below). This intended to further improve the perception of
independent monitoring, rather than to change the fundamental approach to
monitoring.

Discipline

Complaints from the public, the JMU and the Financial Reporting Review Panel (see
section 4b below) about the conduct of auditors will be investigated and regulatory or
disciplinary action is taken where appropriate. This can include fines, required
corrective action, withdrawal of firm registration and/or expulsion of individuals from
membership (and thus entitlement to practice).Public interest case are considered by

the Joint Disciplinary Scheme (referred to in section 4a below).

Oversight

An annual report is made to the DTI on the outcome of audit regulation and
monitoring under the delegated self-regulation arrangements. An example DTI report
is available at http://www.icaew.co.uk/viewer/index.cfm?AUB=TB21 34722.

In addition, the accountancy bodies' regulation of the accountancy profession is itself
subject to scrutiny by the independent Accountancy Foundation and its subsidiary
boards, to ensure that it operates in the public interest. This aspect is considered
further below.
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4. Independent Oversight of Auditors and the Profession

a) The Accountancy Foundation

Background

A system of non-statutory independent oversight of the accountancy profession's own
systems of regulation, monitoring and discipline has largely been in place since early
2002. Changes have been agreed with the DTI following an appraisal of initial
operations, published in January 2003. The summary below describes the current
system but refers to the prospective changes as appropriate.

The key feature of the system is its independence from control or undue influence by

the accountancy profession itself. Its purpose is to ensure that the professional bodies'
own systems of regulation, monitoring and discipline operate in the public interest.

The system largely draws on proposals originally developed by the CCAB 2 and
published by them in September 1998. These proposals provided a base from which
the Government could take forward its commitment to ensure that there was a

framework of independent regulation for the accountancy profession.

Set out below is an outline of the key features of the system with particular reference
to audit.

Overview

There are five bodies: The Accountancy Foundation; the Review Board; the Ethics
Standards Board; a reconstituted Auditing Practices Board; and the Investigation and

Discipline Board. The setting or monitoring of accounting standards are dealt with by
the Financial Reporting Council ("FRC"), set up some years ago, and which is to take
on the overall control of the whole arrangement under the revised structure. (see
section 4b).

The system is currently funded by the CCAB bodies. Such an arrangement could be
seen as a means by which the profession could exert undue influence. To ensure that
this is not the ease, funding is channeled through the Accountancy Foundation on the
basis of budgets put forward by the Foundation after consultation with its subsidiary
bodies. The new funding arrangements will reflect those of the FRC, noted below.

The Accountancy Foundation

The Foundation has three main functions.

• It appoints the members of the Boards of each of the bodies, ensuring that in each
case, non-accountants represent a majority of the Board members.
It acts as the channel for finance and ensures that the new system is adequately
funded.

It has an overall responsibility for the success and good health of the new system
and is the key point of contact with the Government, the accountancy profession
and others to this end.

2 The six principal United Kingdom and Ireland accountancy bodies (including the ICAEW) are
members of the Consultative Comnultee of Accountancy Bodies (CCAB).
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The members of the Foundation Committee of the Accountancy Foundation are

nominated by the bodies specified in its constitution. The Chairman has been Lord
Borrie, a barrister and former Director General of Fair Trading. The other current
members of the Committee are nominated by: The National Association of Pension

Funds; The Bank of England; The Audit Commission, The National Consumer

Council, The Trades Union Congress, The Confederation of British Industry and The
Central Bank of Ireland.

The Review Board

The Review Board's task is in two parts. It monitors the operation of the three
associated bodies in the new system to confirm that they are functioning in
accordance with their remit. It also reviews the professional accountancy bodies'

arrangements for monitoring the work, training, qualification and registration of
auditors, for handling complaints and for the conduct of investigation and discipline
cases falling outside the remit of the IDB.

Both the Review Board's recommendations and the responses of the bodies concerned

are made public. The Review Board will in any event publish a report annually on the
overall operation of the new system.

The Review Board's constitution rules out membership by practicing accountants, and

by accountants involved in any way in the governance of any accountancy body. It is
of the essence of the system that the Review Board should, to the maximum extent
possible, be independent of the accountancy profession and only two of its present
members hold an accountancy qualification.

The Review Board will be replaced by a Professional Oversight Board, operating
under the FRC but with a similar remit to that described above.

The Auditing Practices Board

The new APB has taken over the functions previously carried out by the current

Auditing Practices Board set up by the accountancy bodies. The new Auditing
Practices Board's constitution permits no more than 40% of the Board's membership
to be accountants who would be eligible for appointment as company auditors. In
determining the composition of this 60% element the Accountancy Foundation has
been mindful of two factors: firstly the need to ensure that the APB is composed of
those interested in, or able to contribute towards, the enhancement of standards of

auditing; and secondly the overriding need to ensure that the 60% element brings to
the Board a truly independent perspective.

The Chairman of the new APB is Richard Fleck, a barrister. The APB's operation is
not to be altered by the revised arrangements, other than that it will report to the FRC

and will also take on responsibility for setting auditor independence ethical standards.

Ethics Standards Board

The Ethics Standards Board sets the agenda for what issues need to be covered by the
accountancy bodies' ethical guidance and to oversee the result. The CCAB bodies,

acting collectively, prepare appropriate guidance and liaise with the ESB to ensure
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that the outcome is in the public interest. The functions of the ESB are to be merged

into that of the Professional Oversight Board as part of the reorganisation. As noted
above, this will no longer include auditor independence, which will be the direct
responsibility of the APB.

The Investigation and Discipline Board

The IDB will in due course take over the function of the present Joint Disciplinary
Scheme, though this will inevitably take some time to complete as existing cases are
completed with the due process of the law. The existing JDS is operated by ICAEW
and ICAS but the IDB's role will be extended to cover all the CCAB bodies within
the UK.

The focus of the IDB will, as with the JDS, be disciplinary cases of potential public
concern; other cases will continue to be dealt with by the individual accountancy body
of the member concerned.

The constitution of IDB Limited provides for a Board with a 60% independent
element of the membership.

b) Financial Reporting Council

The FRC and its subsidiary bodies the Accounting Standards Board and the Financial
Reporting Review Panel were established in1989. In parallel the Government introduced

related provisions into company law: the accounting provisions of the Companies Act
1985 were amended by the Companies Act 1989.

A significant company law change affecting annual accounts was provision for the

compulsory revision of accounts where the court is satisfied that the original accounts do
not show a true and fair view or do not otherwise comply with the requirements of the

Companies Act 1985. The legislation also made possible the voluntary revision of
defective accounts, and it is this procedure that in practice has so far been followed when
correction has been needed.

Among other legislative changes, accounting standards were given legal definition, and

large companies are required to disclose whether or not they complied with them.

Although the FRC and its companion bodies have the strong support of Govemment they
are not government-controlled, but rather part of the private sector process of self-
regulation and this is reflected in their constitutions, membership and financing. The

Department of Trade and Industry, together with the Northern Ireland Department of
Economic Development and the National Audit Office, provides around one-third of the
FRC's finances, around one-third coming from the CCAB, and the balance from listed

companies and the banking and investment communities. It is expected that this financing
arrangement will be maintained to cover the operations of the Accountancy Foundation,
when they are brought together under the FRC.

The Financial Reporting Council
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The FRC's constitution provides for a Council whose function is to determine the general
policy. The constitution also provides for a chairman and up to three deputy chairmen of

the Council to be appointed by the DTI and the Bank of England acting jointly.

Normally, under the company's constitution, the board of directors can be expected to

include representatives from the accountancy profession, the City, and industry and
commerce generally.

The chairman of the Accounting Standards Board and the chairman of the Financial
Reporting Review Panel are members of the Council, and the Government and the Bank
of England each have the right to nominate one member. The remaining members and

observers are appointed by the chairman and deputy chairmen. The membership is
designed to include wide and balanced representation at the most senior level of
preparers, auditors and users of accounts and of others interested in them.

The remit of the Council is to provide support to the operational bodies--the Accounting
Standards Board and the Financial Reporting Review Panel--and to encourage good

financial reporting generally. The Council publishes an annual report reviewing the state
of financial reporting and making known the views of the Council on accounting
standards and practice.

The operations of the FRC's existing subsidiaries are not particularly relevant to the
PCAOB audit firm registration process but are briefly summarised below for
completeness.

The Accounting Standards Board

The ASB's role is to make, amend and withdraw accounting standards. The ASB does not
need outside approval for its actions, though it is the practice of the Board to consult
widely on all its proposals.

An Urgent Issues Task Force (UITF) has been established as a committee of the ASB. Its
main role is to assist the Board in areas where an accounting standard or Companies Act
provision exists, but where unsatisfactory or conflicting interpretations have developed or
seem likely to develop. The UITF operates in a broadly similar way to its counterparts in
Canada and the USA by seeking to reach a consensus on the issue under consideration.

The Financial Reporting Review Panel

The FRRP's role is to examine departures from the accounting requirements of the
Companies Act 1985, including applicable accounting standards, and if necessary to seek
an order from the court to remedy them. Like the ASB the FRRP does not need outside
approval for its actions.

The role of the Review Panel Its authority stems from the Companies (Defective
Accounts) (Authorised Person) Order 1991. By agreement with the Department of Trade

and Industry the normal ambit of the Panel is public and large private companies, the
Department dealing with all other cases.

The Panel does not scrutinise on a routine basis all company accounts falling within its
ambit. Instead, it acts on matters drawn to its attention, either directly or indirectly. By
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agreement with the Financial Standards Authority (the UK body responsible for, inter-
alia, the UK Listing Authority), a more pro-active role is to be adopted between the two
organisations going forward.

Where accounts are revised at the instance of the Panel, either voluntarily or by order of
the court, but the company's auditor had not qualified his audit report on the defective
accounts the Panel draws this fact to the attention of the auditor's professional body.

D:\Doeuments and Settings_fenech\Local Settings\Temporary Internet Files\OLKI6_PCAOB uk aud reg sum 0304 v2doc

File No. PCAOB-2003-03 Page 435



,vV_VVV_V Ic _t

The Japanese Institute of
Cer_md Public A_emtants
4.4.1, Kudan'Mtnami,C_ljyoda-ku,TokyoJ.02"_4, Jp.pan
Fhoue:B'_'$':_lS-IIB0Fax:$I-3-5_6_156
e-marl:in_etnatiotml_j_o..or_
ht'_:/twww._,q:m.o_1_"

March 31, 2003

M_. Gordon Seymour

ActingGenera]Counsel,

PublicCompany AccountingOversightBoard

1666 K Street,NW

Washington, DC 2(}006"2803

U.S._

Dear _, Seymour,

We arepleasedtose_dour comment letterand appendixtoyou by faxbecauseofs-mail

_tem failu1_on yo_t*sida.We sentyou the same comment ]et_teron March 31,2003

Japan time,but itdidnotreachyou due tosome system _roubleon yoursldc.We keep

on tryingto send you the same document by e-mail,and today we willsend itby

international currier.

Yours faithfully,

Akio Okuysm-_

Presidentand CEO

JapancsoInstituteofCertifiedPublicAecountan_
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The JapaueN I_stitu_ of

CertifiedP.bllc AccoontanLs
4"4"_.Kudln-M/a_mi,_Jyo_-]cu. To]WoIOk_SY/_4.Japa_
Phone:81,$.3515.1130Fix: 81-8-6,_8-_6
e-m_]:imter_t/o_._jiG_or_

March 31, 2003

Mr,GordonSeymour

Acting General CounBel,

_blic Company AccountingOversight Board

1666K S_eet,NW

Washington, DC 20006-2803

U.S.A.

D_,r lv'a.Seymou_

PCAOB Rulema_ Docket Matter NO.001

We have m_de a comment on the p_posed rifles that have been iramed r_gardlng the

• x_gi_U-a_onsy_n _orI_lic accounting flr_.

The Japanese Irus_tute of _d hbkic Accountants 0ICPA) is established

compulsory under the CPA Law of )'apart (Lsw No. 103, 1948) (_ amended) as the only

px'ofeaslo_al accounting body in Japan. Every (2PA in prsctices in Japan is xequiredto

be a memb_ of the JICPA. The JICPA's roles under the CPA Law are to effectively

ex,n'cise guidance to, commu_cate w;th, and supervise the m,mlbers in order to

uphold In_ession_ stlmdax'd6and toi¢_.i_roveand advance thepzo_ssion, M_mbex's

Lre le_sUy requiredto comply with the JICPA C0osfitutioruThe Constitutio_

indud_ pxovislo_on member' oblisafionstoobservetheCode ofEthicsand other

xl_olufion_ of vaxiou.s committees hndud/ng _e Audit 5_Lndards Committee, the

Quality Control Review Committee,the Audit Practiceend the Review Committee.

Pommant to the JICPA Constitution, members axesubjecttoreportingrequirements,

dizecflonand disdplina_ actionby ]ICPA. In addition,CPAs and Audit

Corpo_lfions (audit ft.*ms, known in _apan as kansa hofin) that perform audits fc_

Imblicly held coqxn_tions are reviewed periodically by theQuality Contxol Reviewers

d theJICPA.
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We understand and appreciate the efforts of the United States to protect investors'

interests and its pzorapt response to the unprecedented ¢ris_ in the Capita]market.

The Japanese accouxttirtg professional, regulators and other market paxtic_pants axe

alsoconcentzat_ngtheirresourcesen enhand_g thepublicconfidence/nthemarket.

The auditpzofessioninJapa._hasbeendevelopedunder stronggovernmentleadership

in overthelastfdtyyears. The CPA Law providesthe basicstrUctureof/he audit

profession,indudingthescopeofservicestobe providedby CPAs, mechanisms ofthe

national C.FAexamination, _equisites of the C.PAqualification, ast_bllshmmt of Audit

Corporations, duties and responsfbtlities of CPAs, the role and organization of _CPA

and dlsdpRnary and crimlnal sanctions agalnst CPAs. The Finandal Services Agency

(FSA) is designated to have authoritative power to oversee CPAs, Audit Corporations

and theJICPA in accordance with the CPA Law. Regulators' oversight of auditors in

Japanhasbeenbuilt-lnsincetheestablishmentofthemodern Japer_e._capitalnlarket

severaldecadesago.

Under the CPA Law and the Code of Ethics, Japanese C_.PAsshould be indepandent of

their andR dlents, and CPAs have a duty to perfor_n their wolk using their

Pro_essional competence with :l_tesl'tty and objectivity, d_e care, cortfldantlality and

professionalbehavior.The CPA'sfunctionisone ofthemost importmntpillarsinthe

Japanese economy and the.seCPA _equireme_ts are _pulated in order to serve the

publicinterestasprofessionalsin auditingand accounting,litiSrec_uizedthateach

Audit Corporation rotate eglgagemer_t partners for particular audit ensaseme_ts Of

listed companies at least even7 scv_ years. There are two different oversi_t

systen-_: the Quality Centrol Review and the Audit Practice Review, both of which are

Overseenby the _CFA. The Qua_ ControlRe,dew ex_mi..neswhether CPAs

properlyimplement profession/ requirements conce_/ng independence,integzity,

_c_fidenflailty and/_ofess/or_ behav/or. It also examines (a) whether CPAs at the

audi'_ firms atta_t and nmL_tam necessary skills end competence by astis_ymg

continuingpro_.ssienaleducatio_requirements,(b) whether auditfirmsimplement

the proper essigztmentpolicies such as the sev_-year partner rotailon rule, (c) whether

audit engagements are independently reviewed by an independent review partner at

theauditfirms, (d)whetheracceptanceand retentionOf dian_ areproperly_t_olI_l

and (e) whether monitoring is adequately performed at the audif firms. The Audit

Practiceand Review Committeeexamineshow CPAs performtheirauditing work and

d_adnes whether the issued auditor's opinions axe p_oper. Public oversight of

thesereviewshas been provided as J'J[CPA'sself-regulatorysystem,but itwillbe
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stre_hened by intToducing the CPA and Auditing Ovemght Bo_d aspart of the FSA

consisting of ten members (wl_ch includes two full time members). The CPA and

AudRing Ovez_sht Board will be created in aCCol'dm_cewith the amendment biU of the

CPA Law bcought in to the current year 2003 session of Diet of Japan.

Section 106 of the S_banes-Ox]ey Act stipulates that, "Any fozeign public accounting

firm that prepares or furnishes an audlt report with respect to any issuer, shall be

subject to this Act and the r_les of PCAOB and the Securities and Exch,_ge

Commission (SEC) issued under h_'dsAct, in the same manner and to the seine extent as

a publicaccountingfinnthatisorsardzedand operatesundue the law oftheUnited

States..." Accordingly, such Japanese Audit Corporatiens will be required to provide

va_ous detailed periodic information to PCAOB pursuant to Section 102 of the Act and

to be periodically inspected by PCAOB pursuant to Section 104.

Inlron'nafiontobe requiredand obtainedby PC,,AOBincludes some itemsnotrequired

b)_orprovidedtoevan theFSA inJapan. Submissionrequirementsmay be deemed

to irthingeupon the confidentlaIRydutiesimposed upon CPAs and Audit

Corporatlons and accordingly violate the Japanese ]aws. Article 27 of the CPA Law

stipulates that "a Certified Public Accountant oz a _nior Accountant shall not without

justifiablereas0_divulgetoothersoruse tohisadvantagetheconfidentialmatters".

Also, the Civil Code (-Law No. 89, 1896) (as amended) requires confidentiality terms

agreed to between an accountant and its client should be stipulated in the service

agreement. This duty shallbe dischargedwhere disclosure is permitted under the

agreement, or whez'e each pa.,'ty has a _ustifiable reason _ disdosure such as the other

party's consent, compliance with law, etc. The Code of Ethics of the JICPA prescribes

thatconfidentialitytermsbetween CPAs and Audit Corporationscan be dlschazged

only when such justifiable reasons as the clle_t's consent, compliance with legal

obU$_atiens and the protection of the accountant's p_fesslonal interest in Judicial

proceedingsaremet. Itiscommonly undestoedthattheJapaneselaw doesnotdirectly

extendtoincludethelawsand judicialproceedingso_/oreigncountriesand accox0ingly

complianceofforeigncountrieslaw astheSarbanes-OxIeyActorthePCAOB (whoisnota

governmentauthoritybut a foreigncorp_ation)requlreme_Iswould not constitutea

"justifiablereason",Thus,we do notbe_eve that all accoun'_ _ can_spond tothe

PCAOB with such informationwithouttheriskof beingin breachof the dutiesof

confidentialitytindertheCPA Law.

Therefore, it is understood that CPAs and Audit Coxpo_ions are deemed to have

violated the confident_allty requirements if they try to meet PCAOB requirements.

3
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It Js not appropriate that the U.5. law requires Japanese pr_essionais, who are

qualifiedtmdartheJapaneselaw and areprovidingprofessionalservicesinJap_t_,to

re,daterandtoprovidePCAOB withcertaincordidenfial/nforrnat_o_We believethat

PCAOB is mot r_mm_ndccl to dcmand regfst_tion to foreign accounting firms but it

achievesitsgoalsthroughany hi-lateralcooperationwith theJapaneseregulating

authority.We alsobelievethatthePCAOB InspectlonoftheJapaneseCPAs andAudit

Corporations,entitiesthatarealreadyoverseenby the"Japaneseoversightsystean,

would be redundant.We proposethattheFCAOB applytheexemptionclauseof

Section106oftheAct forJICPAmemberson thegroundsthattheJapaneseauditor

overdghtsystemisessentiallyequivalenttothatc_ftheU.S.system.We arewillingto

discu_with PCAOB m3y othermeasuresthatmay enablePCAOB to obtainthe

information it needs w_thout infr_ging on Japanese laws.

Detailed pohlts

We havehighlightedkeyissuesi_thep_'_dingparagTaphs,We do not agreewith

PCAOB registrationrecluirements forJapaneseaccountingfirmsas wellas its

inspectionprocedures.We reiteratethesecommentsaswellasprovideouropinion

on otheraspectsof your proposedrulesthatcausethefollowingconflictswith
]apanaseLaws:

1. The definlt/on of z _subst_ti_ xole_ and the re_st_tlon require,eats of

publ/c account/ng _m_ as a cond-_flonto pley_ a NSubst_tnt/alrole _ in preparation

or#,,_x[n S of an audit report

Only a parentcompany and itsauditorhaveinformationreg_dingtheamountof

assets and revenue_ as well as total engagememt hours or fees of the parent company

andsubsidiariesandcanoalculateandidentifyifJapeneseAuditCorporations"playa

substantialroleinthepreperationorfurnishingofanauditreport"(i.e.meetthe20%

critcrio0n).ItisnotfeasibleforaJapaneseAuditCorporationthatauditsa Japanese

subsidiaryofanissuerthattradesitssecuritiesintheU.S.marketstoidentifywhether

itisrequiredtoregis_ with PCAOB.Ceztatnl_ alowercriterionsuchastheI0perce_t
thresholdshouldnOtbeset

2.InformationrequiredinFonn I

4
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In prtndple, we do not s_ to the requirement of foreign public accounting firms to

be _egistered with PCAOB and forced to provide it with not only certain pzescfibed

information but also any other information it requests (Rule 2105(c)).

Since it is asked to comment on the information required in Form 1, we describe the

following issues that we note cause problems. Obviously, describing these issues does

not mean that we are ready to tonow the registxation requixement.

Lisl/ng of applicant's public company audit cl/ents mad related fee and ._t,plicant
financial h_rmatlon

]_oreisn registrants have not been required to disclose audit and other pxo/essional

se_clce fees. Gathering fee information fi'om all of subsidiaries, e_pecially operating

outside of Japan, is not feasible in a ¢hort ]_'ziod of time. ]t may also take many

months to establish an adequate information system to gather the audit and other

professional service fee information of foreign subsidiaries. Therefore, it is not

feaSfo]e fo_ a fo_ign pulillc accounling finn to reg_mr within :t80 days of the date of

the SEC's determina_on that the PCAOB is capable o$ operation.

]apaneseAuditCozpOratJonsprovideonlyaudltservlces. Theydonotprovidetaxor

other significa_ serci¢_0 As for tax servia, )'e_ Audit COrpora'dons are

prohibited h'om Foviding the_mby law. Othex entit_es, which ere qualified unde_ the

Licensed Tax Accoun_nt Law of Japan, u_mg sim_er names Io Audit Co_ozatio_s aze

permitted to provide tax services. Under Japanese laws, tax accountant firms and

other tirms tha_ do _3t ha'_e equity xe.lation_'_ip6 o:r othex xelato_shi]_ with Audit

Corporations are deemed independent of Audit Corporations. Therefore, it i_ not

appropriate _o include tax se-_ce fees of tax ac_n.mtant Cx_msas well _moth_ s_rrice

fees not provided by Audit Corporations because they are independent.

2-b. A_plicant's qnaH_y control policies

For SEC registrants, Japanese Audit Corporations apply a quality control policy

d_ from the polities applied for dom_tie cli_s, in a_cordance with the

requirements of the Appendix K o_ the AICPA SEC Practice Section Reference M_nual.

Note thatthisdoes notmean the quality-controlpolicyfordom_tic clientsisless

rigorous than the quality control/x_licy for SEC reffistxant clients. For instance, "peer

review" i_ not" considered an appropriate quMity control system in Japmn. Ou_

understanding i_ that the propc_ed wles request that foreign accounting fi_ms need to

focuson In{ormationon qualitycontrolpolicies _ _heaudi_ oftheSEC _eglst_ants.
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We believethat PCAOB needs to providedearer indicationon the scope of the

required infozmation.

2-c. Ust_g of cer_=;- Pro,.-eedL-t6sinvolving the applicant's audlt l_'acttcea

JapaneseAudltCorporationsoperateunde_Japaneselawsand regulations.Japanese

laws and regulations, as well as the litigation env'irorune_ttare different from those of

foreign countries. Submission of the list of certain legal Proceedings based on

Japanese Jaws and regMa_ons may occasionally lead to sigaificant misunderstanding.

Furthermore it may be almost impossible to describe all of the litigations of the firm

duringthepastI0yearsorfiveyearsdependingon thetype of lifiooation,inc.luding

Out-of-court settlements, in a manner that can be deafly understood by people who are

unf_tltAT with the Japanese legal system.

2-d.Liediagofsec,otmilag_sag_eemen_

The disclosure of accounting d_agree_nents has been required for regletrants,

historicaU_ Listing of this information by applicants may be permitted under the US.

laws but may be unlawful raider the confidentiality requirement of the Japanese laws.

2-¢. Consent of _pIicants

We are wining to cooperate with FCAoB if it asks Japanese Audit Corporations for

voluntary as_stanc_. How_,_, ff it demands that US. should have Jurisdiction over

Japanese Audit Corporatlons, we disa_-ee to such demands. Japanese CPAs are

required to comply with duties and r_ponsibi]ities stipulated in the Japanese laws and

regulations, never those of any foreiSn country.

Registra_on requiremem_s conflict with the ]awe of Japan

As d_:rfl_ed above, it is not appropriate that the U_. law requlre8 Jspanese

Fofessiona]s, who are qualified under Japanese laws, and are Providing profe6sicmal

servicesin Japan,to resisterand to provide PCAOB with certain confidential

irdorraation. Submission requirements may be deemed to infdn_ upon the

confidentiality duties imposed upon CPAs _d Audit Corporations and accordingly

violate the JapaneseJaws. We st_ss the fact that CPAs and Audit Corporations are

deemed to have violated the confldc_ntiality requirements if they try to meet PCAOB

6

File No. PCAOB-2003-03 Page 442



requirements.

4. Different xeqv, icement for _'associated" goxeisn public accountin 8/irma

For foreign public accoun_g firms that are "assodated entity", U.S. public accounting

firms play important roles such as quality control review of the audit services provided

by the foreign public accountln 8 firms for U;S. registrant companies. Therdore, we

believe that PCAOB does not need most of the registration data required of romish

public accounting firms.

5. ]Board im_pection for _ien public ac_m_ firms

We believe that the oversight system in Japan should be relied upon without

necessitating PCAOB _nspecflon. Japan has an oversight sys[cm that is equivalent to

theoversightrequiredof prolessionalaccountantsin theU.S. C_rrent])_a]JAudit

Corporationsand CPAs shallbe reviewedonce everythz_eyearsto assesswhether

they conduct auditpracticesIn compliancewith the ]'ICPAAuditing Standazds

Committee Statement NO. 12, which is modded aftcr the Zntra_tional Standards on

Auditing 220 and otherrelatedrequirements.Consideringpracticebili_especially

for smaller firms, JICPA does not employ the firm-on-Rrm peer z_view system. The

whole l_viewsystemismonltccedby theQualityControlOversightBoerd,which has

been created wfthln _CPA to monitor the review system's efficiency and independence.

This board is made up of five dis_'nguisbed individuals (h'om among ind_ the

Rnancial industry, the stock exchange, the media and academia) and the former JICYA
President.

As mentioned above and intheAppendix,theoversightsystemofauditorsinJapan

wl]l be stren_hened in the amendment bill of C..PALaw of JaparL The amendment

proposal of the CPA Law stipulates that a CPA m_dAuditin 80vezsig]'_ Board be created in

order to monitor and oversee the _IC.PAquality conlrol review. This amendment will be

efl_ive as of Ap_ 2004. The CPA and Auditin 80ve_i_t Board will have t_n members

who ere tobe nominatedby thePrime Ministerwiththeconsentof theDiet At a

minimum, thechairpersonand onemember ofthenew Board will be full-_ers.

6. Oth_ _re_ents o_ the Act f_romwhich forei_ public accountim S firms should

Poegxg_tlpted

7
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Auditor independence requirements stipulated m the Japanese laws should be applied

to Japanese CPAs and Audit Corporations, not auditor independence rules of the U_5.

As described in the Appendix, the Japanese auditor independent requirements will be

strengthenedintheamendment billoftheCPA Law of Japan.

7. Bomd'$ ove_iBht of #associated # facial public accounting @rmS

As desc_bed above, for foz_gn public accounting firms that are associated with U.S.

public accounting firms, U.S. public accounting firms play important roles such as

quality control review of the audit services provided by the associated foreign public

accoun_$ firms for U.S. registrant companies. Tber_ore, we believe that PCAOB

does not _eed t0 inspect aSsodated foreign public accounting firms, because itS

:inspectionover the U,S.public accounl_ng firms could extend over practicesof

"assodated"foreignpublicaccountingfirms regazdingauditengagementsof_ SEC

imgistr_..nts,l_t_ct, it couldobtain necessary informelionthrough its inspectionovel:

the U_. public accounti]_g fi_ms.

Again, PCAOB should rely on the Japanese oversight system without necessitating its

lnspectiou in Japan that has an oversi_rht system that is equivalent to the ovezslgl_t

required of profe_ional aCCOuntants in the U.5.

Appe_dlx

A detailed explanation of the oversight sy=t_.m and independence requ_=c_ents of the

CPA audit in Japanisprovidedinthe appendix.

VeryTrulyYours,

_kio Okuyama

l:Yesident and C_0

The Japanese Institute of Certified Public Accountants

8
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Amendment Project of the CPA Law
The bill for a_endment of the Cert_ed PublicAecou_tant_Law (Law _o.103, 1948)
(the CPA Law) has been brought in to the cu__ent session _+.he Diet end is expected to he
made into law perhaps m May or June 2003.

Amendment of the CPA law, which _ be _he biggest change aluce t_o 1970s, has been
called for in several years ag_r the bubble economy crashed in the ear_v 1990s and is
fin_d]y concluded under strong influences of the U.S. S_banes-0x]ey Act of 2002.

• he _]]owing point_ will be included in the amendmeDt bill to the CPA Law:

1. Auditor independence rales
r

1-1 Non-audit services

The present CPA Law allows CPAs to provide compiling financ_l statements,

resea_hi_ or planning financial matters, or responding to con_ultatlon on fina.ucla]
matters, to the extent that it does not impede the audit service.

The a_endmc_t of the CPA Law proposes to prohibit Audit Corporatlon _'_m providing
certai_ non-audit services to any audit client in addition to t_ sem_ces which have been
prohibited by the present law.
The list of non-audit services prohibited, which will be provided in the supplemental
caMuet ordinance, includes:

1 Services related to book keepfug, flnanclal docum,mts, and aceounting books,
2 Design of_mnCla] or aceOunt_ug information _ystems,
_, _rvice_ re'ted to appr als_ of the contribution-in-kfud reports,
4 Aetuo_ry services,
5 Internal audit onteourcang services,
6 Any serViCe of dealing in, or beiu_ promote_ of s_n_s or other interests of audit

cl_ente,

7 Other services that are equivalent to the above listed services, which may involve
manage_nent de_,.slons or lear1 to _,]_'audit of the financisd doo_z_ents the auditm"
Oxamin_.

It will be prohibited to provide these non-audit services to any clients that are required to
be audited i_ accordance with the Securities and _change Law and certafu large
companies that are _tatutoz_y audited in accordance with the Commercial Code. The
amendment will be effective as o_Aprf12004.

I-2 k_d_t partnerrotation

Currently, engagement partner rotation is required in the JICPA's Audit Standards.
Comr_it_e Ste_ement as seven years term with two years time-out period. In the

amendment of ?,he CPA Law, an_ engag_ent partnem abel1 be _ega|ly requ_ed to rotate
every cer_n pe-_od wj_h_ seven years with time-out period which Hill be preSc_bed in a
cabinet or0er, Part_er rotation w_ also be requfred with regard to statutory audit
engagements that are based on the Seeuritise and _r_ange Law arid the Colnmar_9l
Code for the ce.r_in _ companies. In this respect, the audit engagements to which the
partnsrrotationrule shallbe applied are the same as those forthe prohibitionofcertain
non.audit services.

I-_ Cooling;oH
The present CPA Law has no clause that prohibits Audit Corporations from having an

I0
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audited client that employs a retired partner of the Audit Corporation as
management_

In the proposed amendment of the CTA Law, an engagement part_er who performs audit
services to a client shall not be in the management of such a client as a director or some
other important po_tlon until at least one year elapses agtsr the end of the accounting
period during which this partner was involved in auditing this client. This amendment
will be effective as of April 2004.

2. Sh'e_sth,_n4_$ anditc_ oversight
Currently FSA, as the regulator in Japan, oversees auditors and JICPA _o protect the
public interest, FSA has a Board named the CPA Investigation and E_,_;_on Board,
and th_ Board oversees CPAeTAm_nation and dlscild_-_y action for CPAs.
The amendment propoSal og the (_°A Law also stlpu|ates that a new CTA and Auditing
Over_ght ]_9.rd be established by _'_w_,A1Xon of t_e pro_$_t CP/k Lnve_tlg_ttion and
Examlnation Board in order to enhance monltoring and oversight of CPAs and JICPA
quality control x_vlew..
The CPA and Auditing Oversight Board will have ten members who are to be nominated
by the Prime Minister with consent by the Diet Lud at least a chairperson s.ud one
member of the new Board will be _'uI]'ti_ers.

Also, the amendment introduces the legal authority for JICPA to conduct quality control
review. The q_*1_ty_OD.trelreview _ become a ]ege_ required measure.

3. Rehnm of CPA K_mtination

The amendment proposal of the CTA Law contain_ the reform of the CTA e_n_t_ation
systeza and this amen_vnent rega__Hn_ the CPA examination will be effective as of
January 2006. The new CPA eYnm_tion will be simplified to a single step e_m_ation
(_ntly threesteps).
All candidates who have pa_d CPA e----;nation axe required to take two years practice
training, w_;e_ cau be taken before sitting for the e_-m_atior_ one year schco]ing and the
final assessment to beprovided by JICPA in m-dezt_ be acknowledged as CPA_,

4. Introduction of lhnited liabilities of partners
P:esently, every parmar of an Audit Corporation is jointly and un°l;m_tedly liable for
l_lities. In the propo_d amendment of the CPA Law, a new concept named 'desilpmted
partner' will be created to alleviate burden of partners who are not designated as
engagement partners. This amendment will be effective as of April 2004. Only the
partners who performs audits (designated par_er) is jointly and severally liable for
_;_o_duct and negligence, end other partners who are not involved in the audits in
question are liable to their equities, at ma_dmum, in the audit corporation with regard to
the liabilities claimed by audit clients.

However, this designated partner system is different f_'om l_,_ted liability partnership.
Non-engagement partners are styli liable for third party _1_. In this respect,
non-engagement part_ers are jointly and severally liable for third party claims together
with the engagement partner(s).

11
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I, Structure of the CPA Profession m Japan
1-1 ]_l_0dudion

Historicall3_ the audit profession in Japan developed under strong government

• leadership over the last fifty years in order to promote sound development of the
Japanese capital market.

The first group of professional accountants in Japan is said to have emerged around 2907,

but it was not until 1927, when the Accoun_nts Law was enacted, that a fledgling
institute of professional accountants came into e_dstertce. However, the formal

institutionalization of the profession had to wait for the enactm_t of the CPA Law (as
amended) in July 1948, following the enactment of the Securities end Exd_ange Law (Law

No. 25, 1948) in A]Tril 1948. lhe CPA Law was desJ_k=¢i to emure the quality of

profec, slonals compared with those in the US. mainly, and to establL_ sodatly recognized
status for CPAs. The Japanese institute of Certified Public Accountants OICPA) started
in 1949.

Many such measures were introduced under the sulk'vision of the General
Headquarters (GHQ) during the Allied Forces occupation period after Worm War 1/.
These measm_s helped to respond to the growing post-war demand for the

democratization of business, the dlsclos-ure of corporate ir_formation following the
dissolutlon of zaibatsu (conglomerate), and the introduction of foreign capitaL Since that

time, the audit profession in _apen has been highly zegulated by the regulatory
authorities.

1-2 The CPA Law

The ETA Law provides the basic sh-ucture of the audit profession in jrapan. It includes
the scope of services to be provided by CPAs, mechanierms of the national CPA
examination, reql,_c*ttons of the ETA qualification, establishment of audit firms (Audit

Corporation: kansa herin), dudes and responsibilities of (:P.As, roles and organization of

J'ICPA, roles of regulatory authority and the disdplinary =rod criminal sanctions asainst
CPAs. The Ftnanch_l Services Agency _SA) is given authoritative power to oversee
CPAs, Audit Corporations and JICPA by the CPA Law,

(FSA submitted a bill to amend the CPA Law to the Diet in order to respond to recent
environmantal _anges in the capit=l market in Japan as wen as in the world, The

detai_ end the directions of these changes are explained in the first chapter

comprehensively as well as various chapters doa]i,_g WhOarespec_ve topics in this paper.)

1-_ Fjn,mdal Services ASency (FSA)

FSA hu overset responsibilities over the accountin 8 profession in Japan.

The CPA examination is conducted by the CPA Investigation and Examination Board

established in FSA (Article 15 of the CPA Law). An Audit Corporation cannot be legally

established unless it obtains FSA's approval (Artldes 34-7 and 34-8). Merge== and
dissolution of Audit Corporations shall be approved by FSA (Articles 34-18, (2) and 34-19,

(2)). The recently proposed amendment of the CPA law changes FSA's authority to approve
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or diSappzovetheestablishmentofAuditCorporattonstomuch simplerfilingoftheAudit

Corp0rctionswith FSA. The Audit Corporationsand CPAs are subjectto FSA's

requLrementsofreportingand submissionofthenecessarymaterials(Article49-3)and

am subjectto disciplinarys_ct_ons includingsuspensionof practiceor revocation of

qwli_cationregisl_ations(Articles29 through 31, 34-20 and 34-21). The Audit

Corporationsand C_.PAsaresubjecttoexaminationsand inspectionsby FSA (At-tides32,

33and 34-21).FSA alsooverseesJICPApthedescriptiono/whichfollows.

1-4The JapaneseInstituteofCerli._ed PublicAccomatmats0ICPA)

The establishmentofJ'ICPAiscompulsoryunde¢ theCFA Law (Artide43,(1)oftheCPA

Law). JICPA isthe only pzofessionalaccountingbody in Japan. Itwas originally

formed in1949asavoluntarybody;and in1966itwas reorganizedintoitspresentform

requitingeveryC,,PAInpracticetobecome amembe_ oftheInstitute.

The _nostimportantroleofJICPA isto keep a registerof CPAs. All qualifiedCPAs
should be registered under his or her own name and address in the Register of the
Institute (Arlides 17 and 18). Inclusion in the register denotes qualification as a CPA in

Japan. _CPA can revoke _b_ation of members who are dlsdpllnary sanctioned as
suc]_ In _ regard, JICPArnay perform the role of the State Accotmtancy Board in the
USA. The Insfitate's other roles under the CPA Law mm to e_ectiv_-ly ex_cise _',tidance

to,communicate with,and supervisethe members in orderto uphold professional

standardsand to improve and advancetheproR,ssion(Article43,(2)).Members are

legally requiredtocomplywiththeJICPA Constitution(Article463). The Constitution

includesprovisionson members' obligationsto observethe Code of Ethicsand other

resolutions oi_warious committees includir_ the Audit Standards, the QualityControl
Review, the Audit Practiceand the Review Committees. C_anses in the JICPA

C_sfituflon must be approved by I_SA (Article44, (2)). Pursuant to the JICPA

Constitution, man_ are subjectto _eporting requh_L_ents,directionand disciplinary

action by JICPA (Axtide 46-3). In addition, (PAs and Audit Corporations who period#.

audits for publicly held corporations should be reviewed perlodlcally by theQuality

ControlReviewersfi'omJI(PA(A--fide87,(3)ofthe)'ICPAConstitution).
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2. Public Pracl_ce of CPAs and Audit Corporations

2_I _h,_1;fic_tlons (The CPA Exam/nation System in Japan)

L,_mtecl in 1948 upon t_e promulgation of the CPA Law, the CPA examination is

consJdereclone of the most difficultexaminationsconducted by theJapanese
Government The examinationilasbeen adoptedJnordertoasSurethatthosewho have

adequateprofessionalabilityand practicalexperience,togetherwith a high Jevelof

professionalethics,perform a_adits.Some amendments have been made accordingto

thedemands ofthechangingtimerwith theaim of improvingthequalityofJapanese

CPAs. All examinationserepreparedby knowledgeableexperts,such asexperienced

CPAs and u_iversii'yprofes$on under the oversightof the CPA _vesfig_t_onand

ExaminationBoardestab]fshedinFSA (Artider15,35and 38oftheCPA Law).

The sub_ects i_cluded in the first exam_ation are Japanese, Enf,lish, Mathe_a_cs,'_nd an
Essay, Its aim is to measure a candidate's general literacy (Aztide 6)- University graduates

and their equivalents are exempf from the first examination. The subjects of the second
examination are A_ountmg Theory, ACcounting Practice (bookkeeping), Cost Accoun'dn_
Auditing _, the Commez_el Code (Law No.48, 1899), Economies, Busine_
Admix_ratlot% arui the Civil Code (cendidat_ select two from among the last thz_e sub_cts).
The second e_aminafion aims to measure whether a candidate holds a unive_ity graduates

]eve] of competency (Article 8). Successful candidates of the second examination are

qualified as junior CPA& B_ore taking the third examination, _tor CPAs are required to
go through the minim_m of three years of prof_s_onal trairting, fnchlding two years of
inteTnship,and oneyearofschooling(Artide11).The th:h'dexan_rmt_on measuresthelevel

ofprofessionalcompetencyinthe_'ubjectsofAuditingPractices,FinandalAnalysisPractices,
TaxationPracticesand anEssay(Article10).A/tarpassingthetilirdexantination,candidates

am given the title CPA. The _oIlowing chart ehows the number of candidates and the
number of suc_ssful candidates f,'om among them.

The amartdment]:n'oposalOftheCPA I._Wt'_OP,a_ theCPA examination_stem and this

an_endmentregardingtheCPA examinationwillbe effectivea._ofJanuary2006. The new

CYA examination will be simplL_led to a sitka examination. People who _tlsfy certain

requirements, succersful candidates of certain other professional examinations and people
who are qualified pro/esslonals are exempt from _aking certain subjects in the CPA
eXm_Lmat-ion.

However,an candidater who have passedCPA examination arerequiredtotaketwo years

practice trah_g, whld_ can be taken bOfors sitting _or the examlrta_ion, one year schooling
artd the final asseasrnent to be provided by J'IC_.PAin order to be awarded a CPA qualJ.ticatior,
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Historical Trendsof Candidates/Su ccassfial Candidates of the CPA Examination

First Level Second Level Third I,eve!

APP_ Pass % Apply Pass % Apply Pass %
2002 150 30 20.0 13_89 1,]48 8'16 n.a n.a nJ
2001 119 19 16.0 12.073 961 8.0 1,1Y_4 710 61.5

2000 141 28 19.9 11:058 838 7.6 1,143 679 59.4

1999 221 34 15.4 10,265 786 7.7 1,154 654 56.7

1998 227 27 11.9 10,006. 672 6.7 1,150 ... 651 56.6
C_l_nulative 29,040 4,435 15.3 274,970 20,482 7.4 48,203 1S,124 31.4
Tots] since

inception

2-2 AucRt Corporations _nd CPAs
As of March 31, 2002, the_re were 13,721 CPAs, 4,301 junior CPAs and 147 Audit

Corporations in Japan. An Audit Corpora0am is a corporMio_ that consists of only

CPAs who are all unlimited liability contributors and are also expected toparticipate in
management (Article 34-4), These CPAs are not legally regarded as p_rmers since

Japanese law does not provide for this form d partnership common in the United States
and Europe for professional services (but "partner" is used hereafter for the readers of

this paper). An Audit Corporation is e legal entity performing an audit. The Audit

Corporation system was introduced by the (_A Law amendment of 1966 in orderto take
advantage of a larger business base that would _ the _tablishmant of lm'ge

professional firms to have organized audit services and acceptable compete'nee of CFAs
thatcan be comparabletowatld bestpractices.Itwas hoped thatAudit Corporations

would assistCPAs in bettermaintainingtheirindependence and integrityas

professionalsand increasethepublictrustintheprofession.

Presenti35 every partnez o$an audit coxpm_tion is Jointly _d un-l_mitedly liable for liebillties.
In the p_'oposed amendment of the CPA Law, a new concept named "designated pm'h'u_ will
be _eated to alleviste buTdenof_ who are not en_ernent partner_. This amendment

will be effective as of April 2004. The only partners who perform audits (designated partner)
are jointly and severany liable for misconduct and negligenoe_ and other partners who are not
involvedin theaudit_inquestionareliable,atmaximum, to theirequitiesintheaudit

corporation with regard to theliabilities daimed by auditclients.

However, this designated parmer system is different /_om limited lisbilitypm'inershIp.

Non-engagem_t partners are still liable for third party claims. That is, If their equiOes in the
audit cgrporation are not enough to pay off all the third party claims, they have to pay for the

thirdpartydMms with their personalpropcr_. Inthisrespect,non-engagementparsers

arejointlyand severallyliabl_forthirdpartydeltastogetherwiththeengagementpazt_er.

One of the future agenda _'orthe CPA profession is the introduction of limited liability system

whichisnotperraitieclinJapan, Tbei'efo_, limitedllabflltypartnershipsystemfortheaudit
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corporation shall continue to be considered in the future am_dment ol the CPA Law.

147 Audit Corporations account for 50.5% of CPAs and 60.7% of _mior CPAs. Even
though there are many Audit Corporafionst most of them are very small while four Audit
Corporationsareverylargeasshown below.

Nunlber of CPAs at the §our Iar_;e Audit Corporations
Audit Co_p. Number of C_As -

_ A 1,361
B 1,255

C 1,242

D _1,126
Total 4,984

There axe almost 4,500 companies subject to the statutory audi_ required by the
Secur/ties and Exchange Law of Japan (both listed and non-listed). The largest four Audit

CorporationsinJapan provideauditservicesto almost3,400companiesin accordance

w_ththeSecuritiesand ExchangeLaw,accountingfor76.4%ofallco_panles.

The breakdown of auditoxs for companies sob_ectto statutory audits based on the
Secu_ties and ExchangeLaw areasfollows:

No. of audit clients Share

Large four Audit C0rp, 3r397 76.4%
SmallAuditCorp. 744 16.7

5ole practitioners _05 6.9
TotaJ ¢446 100%

The practiceoftheAudit Corporation is limited to audits and othex servicesincluding 1)

compilation of financial statements,research,advice and consultingservicesrelating to
financial matters for clie_'tts and 2) schooling Of_ CPAs; as long as such work does

not impede the audit service (Article 34-5), Any Audit Corporation is not permitted to
providetaxservices; however, an individualCPA is permitted to provide tax services
(Art_de :3of the Licensed Tax AccountantLaw).
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Accordingly, all large Aud{t Corporations concentrate on providing audit services.

Consultingand taxservicesire providedby legallyseparatedentitiesof each group.

The revenue o{ consultingand taxset,ricesisrelativelysmallcompared with similar

groupsintheU.S.and oth_ counitles.The followingtable_ows thefee splitofthese

groups.

FeesplitofthefourlargeAuditC( poratlongroup_(i_abiUionsofyen) ..
Audit Corp. A B C D
Groups

Revenue %, Revenxle % Revenue % R_v_n_ %

Audit Corporation _48.1 72.6 _42_ 823 _40.5 55.3 _36.8 64.5
Consulting entity 9.2 13.9 1.4 Z 8 [[ [ _.6 39.0 14,9 26.]

Tax enti'_ 9.0 13.5 Z7 14.9 4.1 S.7 5.9 9.4
Total _66.3 100.0 _:91.6 100.0 _73.2 100,0 ¥57.0 100.0

(Source: Nihon Keizai Skimbun, August 21, 2002)

2-3lh'ofesaioaalCompetency

The JapaneseCPA examinationdoesnOt requireacandidatetoh_VelalJl'[iV(ff_i_y degree

inaccosting or management. However, thesecondCPA exa_a6on testswhether a

candidatehas a thorough knowledge (equivalentto an tmdexgraduatelevel)ol

aecotmRng, auditingand relatedbusinesssubjectsand the thirdexaminationtests

professionalknowledge obtained throughthreeyearsofprof_sionaltraining.In this

sense, de facto pre-q1_aliflcation educationisrequired for JapaneseCPAs.

The mechanism for the mainttmance of post-quali.ficd pro_s_fiorml competency is

provided by Continuing r_ofea_onal Education (CFE). C]FEhas been mandatory since
April 2002 for CPAs, who ire full membecs of J]CPA (Ar6c]e 83, (2) o_ the J'ICPA
Constitution). }'uniorCPAs are not raqulxedtosa_isiyCPE z_-quixements becausethe

majority of junior CFAs are _roIIed in the three-yearpracticetrainingcourses.

Furthermore, junior CPA.s have to take the third examination in order to be qualified as
CPAs.

In April 1997,the CPE program was recommended by _e CPA Investigationand
Examination Board under, =Recommendations to Strengthen CPA Audits." In April

1998,CPE was firstintroducedto JICPA members as a voluntaryprogram thateach

member was recommended tofollow.JX2FA setsfortyhoursoftntirdngas an annual

target _oz CPE.

J1CPA classifies_ txainingasself-studyand seminar. Self-studyisabroad category

thatincludesnot o_]y readingbut alsowatchingvideos,listeningtoaudio tapes, t_ing

distanceeducationalprograms,and attendingsmallstudy-groupmeetings.A member

can earnrequiredcreditsby applyingone ormore stir-studymethods. For example,a
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member can earn certain credits by reading books and a_des. Up to twenty credits a

year can be earned by seIFstudy of reading the artides in the ]ICPA Journals and

Newsletters, both of which are JICPA monthly publications. When a member reports
which articles he/she has read, he/she has to write a short eSSay on each article.

Members usuallyearn atleasttwenty creditsby attendingseminars to satisfyforty

credits a year. Now that CPE is mandatory v,fiec_ve April 2002, members have even

more incentivetotakeseminars.They can earncreditsby attendingseminarsorganized

by variousinstitutions:JICPA,Audit Corporations,theBar Associationor theLicensed
Tax Accountants Association.

JICPA holds topical subject semina_ frequently throughout the year. In addition, it

holds three- or four- day intensive seminers five times a year. More than 4,000 people

attended winter seminars held in thirteen dries throughotit Japan between January 24

and 26, 2001. More _ 5,400 people att_ded summe_ seminars hdd in Tokyo and
Osaka between August 23 and 31, 2001. JICPA held the fo]lowlng four-day seminars in

early December 2002. A member can choose from any topic to attend.

The followingisaslmpleof._efou_-dayseminars_IC..PAheldhaeaTlyDecember 2002:
Date Credits Topics

12/3102 2 Newly created company-reorganlzaflo_-law; basics
!12/3/02 2 Case studies o/CPA ethicalcodevloIations

12/3/02 2 ComparativestudiesofUS GAAP, JapaneseGAAF and Intsmational
Accountin_ Standards

12/_12 2 The InformationTedmology CommitteestatementNo. I ¢11fltled,

'_valuaticm of con_ol risks in hdermation technology in the finandal
S_ent audits _

i 12/4/02 2 Taxes on sales of properties and secu_,fie_ case _rtud]es
12_I02 2 New consuJttn_ m'ea: actuaries

12/5,/02 2 Busines_plansto raisebandsforventurebusineases

12/5/0'2 2 Corpor.a.teincome text: c.a8¢si_dtes

I2/6/02 6 FA;mi,al auditors for loc_ goverrnncnts , ,
12/6/02 6 Accounti.ng _o_ retirement-benefit plans

When members/'aftto submitCPE reports, JICPA followsup by ramding them areminder.

CPg resultsare maintainedin)'ICPAwebsi_ to which members can access.}'ICPA

members arerequiredtoearnfortycreditsayear. Hbo orshe doesnotearnfortycredits

inayear,he orshehastoearnextracreditsinthefollowingye_(s). Ifamember didnot

earnfortycredits{orayeerwithoutany reasonableexoase,he orshe willbe sanctioned.

CPE creditcompletionforauditteam members ofAudit Corporationsisan important

reviewsubjectfortheQualityConlzolReview.
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3. Standard Setting
3-I Audit Standard Se;th_g in/he Business AccounlJng Council

In Japan, audit standards are developed by FSA's BusineSS Accounting Council (BAC)

and JICPA's Auditing Standards Committee. The BAC Audit Standards Sub-Group
consists of nineteen members who are drawn from universities, businesses and Audit

Corporations, and develops core audit standards through a consensus among
stakeholders. Core audit standards underline bhsic concurs for audits of finanda]
statements.

In January 2002, BAC issued new auditing standards. This issue was prompted by both
the need to harmonize with the presentinmrnationalstateon auditingstandards

including the International Standards on Auditing 0SA) mad the changes in the Japanese

coxporetemad auditan_'irortmant.]n thesenew standards,thefollowingbasicconcepts

havebeenInffoducedinauditp_ctice_:

s) Audit objectivesemphasizingthatanditorsobtainreasonableassurancethatthe
financialstatementst-ake_asawhole arefreefromms_al misstatemenL

b) Recoff_;z;ngthat company man_e_nt is reSpo_slblefor preparingfinanclal

students,whiletheauditorsareresponsibleforfo,n,h_gand ex_sing opinionson

the Rru_nclelstatements. The zx,.sponsibilltyfor preparingand presentingthe

finandal statemants l_es with the management, and an audit of the fmenclal
statements does not relieve managem_t of their responsibilities.

c) Company management is required to disclose serious going concern issues that may

Jeopaxdlzethevi_illtyofthecompany infir_nclalslslements.Auditorsarerequixed

to audit the apy_upriatene_ of such disclosures and are obligated to refer to such
going concern issues in the audit report to provide irtfc_aatlan to the public. Zn
addition,auditorsmust stateadve_rseopinionswhen theyhave determinedthatitis

not appropriate for the company to p_epam tts Rnar_] statements based on the
going concernassumpticm_

d) Inthenew auditingstandards,TICPA isclearlyrecognizedastheanditing-guideli_e

sette_ The prefacetothencn_ auditingstandardsstatesthattheauditingstandards

togethe_with the guidelinesi_suedby JJCPA form generallyacceptedauditing

standards(GAAS) inJapan.

3-2 JICPA's Audit Standards Conualttee

In the last tmayears, BAC and JICPA have been sharing in the process of standard setting,
Thus, the J'tCPA Auditing Standards Committee has issued more than 20 statements,

which are largely modeled aftex ISA. In addition tothe Auditing Standards Committee,
the Auditing Committee has issued various statements and guidelines regarding practical

issuesthatheveemerged duringaudits,gCPA members shouldfollowthes_committee

statementsand guidelines(Article20 ofthe_CPA Cons_Itution).Thesestatementsand

guidelinesissuedby theAuditingStendardsConunitteeand AoditingCommittee am

integralpart ofGAAS inJapan.
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Therearethirty4c_rmemberson theAuditingSt_d_r& Commlttee(allofthemam
_ICPA members). "the Committee organizes a plenary sessionand several steering
committees that prepare statementsbased on consultation with the _C]>A Council. The
yICTA Coundl issuesthe final approval on statements. There is also an advisory _orum:
the Audit Issues Discussion Forum, which consistsof members from academics,users,

prepezers (public companies) and CPAsm order to gather views and opimons outside
CPA profession. Major proposed drafts of the standards ere exposed to the public for

comments. Between August 2001 and July 2002, twcalt31-four plex_ary sessions end

eighVy-une st_ring committee meetmss were held.

The Auditing Committee includes nJnety_sixmembers (all of them are yCPA members)
who meet i_plena_ sessions,chair& vice-chalrsessionsand steeringcommittees,which

are_tablishedforeachproject(currentlyninesteerlngcommltteesexlst).Certain drabs
ax_ exposed to the public for comments. Between April 2001 a_d March 2002_ four

plenary sessions,t_nchair & vice-chair sessions and forty-five steering committee
meetingsw_ held.

3-3 The Code of Ethics

JICPA develops the Code of Ethics for its members. In 2000, JICPA's annual assembly

approved a revision of the Code of Etldcs that was proposed by the Enhancement of
Professional Ethi_ Project Team in JICPA, The new Code of Ethics is harmonized with
the, "Code of Ethics for Profer_onal Accountants" (revised in 1998) of the International

Federation of Accotmtants (IFAQ. Further development of the Ethics Code is under
way in the newly established Indep_d_ce Study ad-hoc Committee, ha order to reflect

IFAC's new principle-based independence rules, which were announced in 2001.

The Code ofEthicsprescn_oesthat"CertifiedPublicAccountantshavea dutytoperform

thcirwork withprofessionalcompetence,integrityand objectivitytobenefitthepublic

interest and to contxibute .to the de£_opment of a sound _ociety as pzofesstonals

auditing and accounting," a_d requires CPAs to have hate_prity,objectiv/ty, professional

competenc_ h due care, confidentiality and professional behavior.
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;U_ZZU_$U # 22/ 41

4. Independence Req_rements for CPAs

Independeaacerequirements for external auditors exist in laws and the Code of Ethics.

4-1 CPA Law
4-1-1 Individual CPAs

In accordance with Art/de 24 of the CFA Law, a CPA shall not rende_ audit services in the

followings cases:

(a) The Fmanci_d statements of tho_e corporations or any other organizations in which

he/she or his/her spouse is, or was, within the past year an officer or staff member

correspondingthea'etooraresponsibleoffidalinchargeofaffairsconcer_i_gfinancial
n_atters.

Co)The finmaeial statements of those coxporatioaasor any other organizations for which
he/sheis,orwas an employeewithinthepastyear.

(c) In addition to thOSecoming under the preceding items, the Rnandal state,heats of
those corporations or any other orgardzations which he/she has substantial interests,

"Substantialinterests"prescribedin item (c)above of the precedingparagraphshall

include business, I_ancial or other rela'donship between a CPA or hls/her spouse and the
corporationsor may otherorganizations(c.Rents)in ordertomaintainialmessinan audit

by a CTA describ_lasfollows:

i) A C,PA or hls/her spouse was a director and/or an oflice_ of the client during the
audit period.

li) A CPA's spouseiscewas anemployeeofthediantdurlngthepastone year,

iii) A CPA's spouse is or was a government o_icial that had a dose relationship
withthedie_atduringthepasttwo years_

iv) A CPA orhis/herspouseowns stockot the dierttand/ordebtorcredit-

v) A CPA or his/herspousehas specialeconomicinterestssuch asofficerantor

bo_owlng money withfreeorur_reasonebly low _mntor interest

vi) A CPA orhls/hezspouseprovidesmx servicesfortheaudit client.
vii) A CPA or hls/her spouse is provided special ec0_ornic inte'ests dascrfbed above

v) by any director of the audit client, or provides tax services for any director
of the audit client.

viii) A CI'AorbiJ/he_spouseisa directorof an affiliatedcompany of theaudR client.

ix) A CPA orhis/herspouseisan employeeoftheparentcompany orsubsidiaryof
the audit client.

A CPA who was o_ceanationalorlocalgov_rtmexatofficialshallnotconduct,duringhis

tenure of officeorduring thetwo yearsfoUowinghistermination, an audit practloe with

reaper to _e/inandal affairs ofthose business ent_piises dosdy related to the duties of

theofficeheldduringthetwoyearsprccodinghisretirement.

4ei-2Audit Co_ora_ons

Also in accordancewithArticle34-11of theCPA Law, an Audit Corporationshallnot

conduct audit practices relating to those financialstatements falling trader one of the
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followingitems:

(a)FinancialstatemenSofthecompaniesor entitieswhose stocktheAuditCorporation

owns orinwhich theAuditCorporationisinvesting.

fb) In additionto thosestipulatedin the precedingitem,Rnandal statementsof

companies or others in which the Audit Corporation has substantial interests.

"Substantialinterests"initemCo)above of theprecedingparagraphshallincludesuch

businesses,finances,and so on between theAudit Corporationor itspartnersand the

company or others as described be/ow:

i) An Audit Corporatio_a is either a debtor trt czeditor of the audit client In any
amount.

ii) An Audit Corporation hu special economic interests such as office rent or

borrowing money with free or uRreesonably low x_nt or interest`
lit) An Audit Corporation is provided apedal economic interests described in the

above from a director of the audit client,

iv) Any partner of m_ Audit Corporation is a director, a corporate statutory auditor

and/oran employeeoftheauditclientand/ortheparentcompany or subsidiary
oflt.

v) Any partner of an Audit Corporation provides tax services fox the audit climt

vi) The majority of partners of an Audit Corporation have any kind of relationship
as describ_linAztide 24 of theCPA Law (relationshipof individualCPAs as

referred to _bove).

Ftuthex, any partner of an Atldit Corporation who has a relationship as described in
Faragraphe (I) to (3) of Article 24, with the company or othersshallnot be enb,aged in an

audit practice concerning the finandalstatements of such companies or entities

conducted by the Audit Corporation.

Audit Corpmtiorm are permitted to provide financial advisory and consulting services

for any clientsas long assuchservicesdo nothnpede the audit service(Article34-5), but
theyareprohibitedfrom providingtaxservices.On theotherhand,individualCPAs

are permitted to provide tax services exduding the one_ for audit diealt_ (Article 3 of the

Licensed Tax Accoun'mntLaw).

4-2 _ICPA's Code _ Ethics
Article14oftheCode ofEthicsrequiresindependenceofauditorsasfollows:

(1) When undertaking or performing an audit, CPAs shall not accept any position
prohibited by law or ordinance, or to hold any financial interest in clients or

concernedparties,and shalltakecaretoavoidrelationshipsor appearanceswhich

may impaixtheirindependence.

(2) The positionsand relatior_hipsdescribedintheprecedingparagraphshallInclude

situations applicableto any ofthefollowing:.

i)A CPA who _s engaged with audi_fi_ran entityas a supports_ has such

rdationshIpsasderailed in the CPA Law.

22

File No. PCAOB-2003-03 Page 458



ii) Any relatives within the second degree of a CPA who is engaged with audit for an

entity, as a sole practitioner or as a engagement partner o_ an _udit corporation, has
such relations.hips asdetailed _ Arfide 2d of th_ CPA Law,

Appearancesthatmay impaira CPA'sindependencearedescribedintheInterpretation
GuidanceforArticle14oftheCode asfollows:

(I)Auditfeereceivedfroma certainclientoritsgroupexceedsfiftypercentoftotal

revenue of a CPA or an Audit Corporation,

(2) A pari_eror part-hershavebe_ engaged withan auditdientfora long(mOre

thanseven year)period.
(_) A lawPait exists or w_i exist with an and, it ellent

(4)Unreasor_blyexpensive gi_s are providedby an auditclient.
(5) A CPA was once an oLe'ic'_of an audit client.

(6) A CI_Aor an Audit Corporation owns an audlt dieni_s stock.

Another lnl_-rpteta_on Guidance of the Code also p_vents a CPA or Audit Corp_at/on

f_om executing or cOnsummating management authority or responsibility when
non-audit services are provided for an audit client.

Furtherdevelopmc_t of the EthicsCode is under way in the newly established

IndependenceStudy ad-hocCommittee in ordertor_flectIFAC'snew principle-based

independencerulesa_d recent US. developments.

4-3 See_ties and E,_r,'_J-,,_eLaw aad Comm_d_ Code
Similarindependencerequirementsareprovidedintheselaws asfollows:
(a) Al] provisions required in Article 24 (_¢orIndividual CPA.s) and 34-11 (for Audit

Corporations) of the CPA Law ave appllcable to CPAs and Audit Corporations
performing the audit required by the Securities and Exchange Law. In fact,

_ndependence rules are stricter in the Securities and Exchange Law than in the CPA

Law, and auditors are rsquh'ed to comply with thesemore rigours rules for the

Securities and Exchange Law audits. For example, the coverage of related persons
desen'bad as "CPA and Ida/her sFouse" is widened W "CPA, hls/h_ spouse and
relatives within the second degree." Economic zdationships with the client

"company" are widened to the client "company and any of its affiliates included in
theconsolidatedfinancialstaasnents" (Article 2 oftheCabinetOrdinancerelatingto
the auditoffinandal statements).

(b) All CPA Law provisionsareapplicabletoCPAs end Audit Corporationsperforming

Commerdal Code audits (Article 4 of the Law Concerning Spedal Measures under
the Commercial Code with respect to the Audit of Corporations).

4-4 Audit Palmer Rotations

The JICPA Audit Standards C.ozamittee ,_catement_NO. 12 "Quality Contzol for Audit"

recorm_ends thateachAuditCca-porationrotateengagementpartnersforparticulm_audit

engagementsoflistedcompaniesat leasteverysevenyearswithtime-outperiod of two

Z3

File No. PCAOB-2003-03 Page 459



ye_'fi.

In the amendment of the CPA Law, any engagement partners shall be legally required to
rotate overy certain period within seven years with time-out period which will be
prescribed in a cabinet _rd_r.
Partnerrotationwill be required in the Securities and ExchangeLaw audit and certain large
company audit pursuant to the Commercial Code_The amendment will be effective as of
ApriJ2004.

4-5 l_roldbition of TaxPrac_ce

As previously described, an Audit Corporation is not Form/trod to provide tax services
(Article 3 of the Tax Accountant Law).

4-6 Scope of Audit Coxporaflon Services
As previously mentioned, the scope of Audit Corporation services is limited to audits and
audit-related services:including compilation of Financialstatements,research, advice and
consultation on finandal matters as long as such services do nOt impede conducting .the
audit service (Artide 34-5 of the CPA Law). This requirement v/rtua]ly prevents Audit
CorporaUons _rom providing extensive consulting serv/ces to their audit clients.

The amendment of the CPA Law proposesto restrict audit_ in providing certain
non-audit servicestoanyaudit client.
The }ist of non-audit services prohlb_ed will be provlded L'Ithe sul:_]emental _binet order
as follows:

I _rvices relatedto bookkeeping, _nancla] documents, accounting books,
2 Design of_nc_ or accountinginformationsystems,
3 Servicesrelatedto appraisalof the contribuflora-in-kindreports,
4 Actuary services,
5 Intarnal audit out.sourcing_¢rvices,
6 Any serviceof doling in,or being promoterof shares or other interests o_audit dlents,
7 Other r_rvtces that are equivalent to the above listed services, which may Involve
management decisions or lead to r,elf-sudit of the financial documents the auditor
examines.

These norr-audit services will be prohi'vited to any clients that are required to be audited In

accordance w_thSecuritiesand ExchangeLaw and certainlarge compames that are required
audit by Commen:ialCode. The amendment win be effective as of April 2004.

4-7 Coolimg off
Previously, there were no rules regarding whether an e_gagemant partner is permitted to
accept a management position in the audit client.
In the proposed amendment of the CPALaw,an engagement partner who performs audit
services to a client shalI not be in the management of such a dient as a director or some
other important position until at least one year elapses after the end of the accounting
period during which this partner was involved in auditing this client. This amendment
will be effective asof April2004.
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s. Oversight of Statutory Audits in Japan
5-1 FSA

5-I-I Regulator Fv_nct/onof Statutory Audits by FSA
FSA is responsible for ensur_ 8 the stability of the i_nancial system in ]'apan_and the
protection ol depositors, insurance policy holders, and secur_es investors by inspecting
fmancied institutions and conducting surve_IIance of securities transactions.
Pursuant to these responsibilities. FSA inspects and supervises banks, secodt_es
companies, in_rance companies, and other finandal institutions, and FSAalso performs
ac_vitles related to corporatedisclosure and securitiesmazketssuchas:supervisiond
C_,PAsand Audit Corporations,sm'veilianceofrtxlesgoverningsecuritiesmarkets,and the
establishrnento_rulesfortradinginsecuritiesmarkets.
The Office ofthe Director for Corporate Accoun_g andDisclosureinFSA Plamdngand
Coordination Bureau monitors both auditing activities of Audit Corporations and CPAs,
and reviews finandM statements of certain publicly owned companies that are filed
pursuant to the Securities and Exchange Law.

(1) Monitoring of Audit Acfiv/fie_
I) Approval of establlshment of Audit Corporaflvas
FSA hasvariousOversightresp_ties overtheaccountingprofessioninJapan.
Forexample,AuditCorporationscannotbe legallyestablJsheclunlesstheyobtainFSA's
approval(Articles34-7and34-8of theCPA Law), When anAuditCorporationplansa
merger with another Audit Corporation, they are required to obtain FSA's approved
(Articles 34-18, (2) and 34-19, (2) of the CFALaw).

However, the recently proposed amendment of the CPAlaw changes FSA'sauthority to
approveor_sapprovetheestablishmentof Audit Corporationstomuch simplerfiling of
theAuditCorporationswithI_SA,In theproposedamendment,theproceduresfor
establishing,dissolvingan auditcorporation,mergingan auditcorporationwithsome
other auditcorporation,andmodifyingthe articlesofmcorpora_don0fAuditCorporation
shallbechanged_om requiringFSA'sapproval to simplyfilingwithFSA.

2) Review of Audit Corporatlong mmm_l repert and Ihe summmy of individual audit
tmgagements
EveryyearFSA reviewstheAuditCorporations'annum businessreportsincluding
fl_ansi_ _tements. Audit Corporations are zeQ_c_cl to file these documents with FSA
(Article 3@16of the CFALaw).
FSAalso reviews the _ reports of individual audit engagements, described below,
preparedby CPAs orAuditCorporations.CPAs andAuditCorporations arerequiredto
fileWithFSA thesummaryreportof allindividualanditengagementsforaudits required
under the Securities and Exchange Law. CFAs and Audit Corporations are also required
tofilewithJ'ICPAa copyoftheabove summary andothersimilarsummariesfor audits
required under the Commercial Code. These summaries may serve as a basic measure
to evaluate whethe_ adequate engagement hours were spent, and determine whether key
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auditprocedureswere conducted. They arenotdisclosedtothepublic.

The summary tobe submittedtoFSAis requiredtoincludethefollowingdescriptions:.

a) The _alificafions(namely "leadauditc¢or engagement parmer,""CPA," "junior

C"PA,"and "other audit staff") and names 0f audit staff.

b) Any changesintheleadengegemantpartner,AuditCorporation,orresponsibleC-'FA

incaseofasolepractitionerengagement.

c) TotalangaS_LLenthours spent on the auditwork for eDch facilityof the client

(separatelydescribedaccordingtotheauditors'qualifications).

d) Audltfeeamount fortheyearand previousye_.

e) hdormationrelatedtomajorauditIn'oceduresonflnandelstatementsincluding:

(i)Confirmationofbalances

(ll) Observation of inventory tak_ 8 (the adopted method i_s to be disclosed)

Q Balance sheet amotmt oftnvantorJes (a)
(_) Observedinventory"takingamount (_)

(_) Coverage(_/_xx100)(%)

(_ Criteriafor selectingthe sites audito:m visited.

0 L-_ormalion of reliance on other auditorg audit results, ff any.
g) AddRional explanations of an auditor's opinlens when unqualified opinions are not

expressed.

h) Information on the independent review.

I_urthermore,ifI_SAfindsitnt,_ toobtalnadditlonal_eportsIromAudit Co_poratior_

nnd/or CFAs, It isentitledtoco]lect such reports (Article49-3 Of the CPA Law).

3) Enhancement of FSA oversight function

The amendment proposal of the C.PA Law enhances FSA authority by introducing the

ganeralauthorityof on-siteinspec_onsof Audit Corporationswhile presentlyFSA'a

on-slteinspectionsshallbe conductedforthepurposeoft`.__kingdisdplinaryactions.In

this zmendmant, FSA will also introduce the authority of administrative dizectlon against

Audit Corporationswhile currently FSA is not empowered m _ administxative

directions and simply authoxized to take such disdpli_ary actions as business suspeaston

ca'dens and revocation of approvals of establishment. Furthermore, the amez_dmant will

newly grant FSA to have business improvement order against J'ICPAwhile presently FSA
does not have such power.

(2)Review of fin_cial a_tementsofeea'_n companies

AllJipanesepubliclyowned companiesfiletheirannualsecuritiesreportsincluding

financialstatementsauditedby CPAs or Audit Corporationswith FSA (actuallylocal

fmencebureausofthe Ministry of Finance(MOF))withinthee months afterthe doseof

the fiscal year (Artide 24 ofthe Securities and Exchange Law). There axeeleven regional

finance bureaus that are spx_ad all over Japan, The I_intoLocal Finance Bureau

rcceived and reviewed 3,068 securities reports, accounting for approximately 6896 of the

total 4A86 securities reports received by all local bureaus _ fiscal 2001.
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S-1-2CPA InveStigaHon and Examination Boaxd
The CPAInvestigation and F_xmni_atlonBoa.--dhas two _esp_ns_bilities:
(1) adnflnister the CPA examination by establishing items necessary for the

administration of the examination;
(2)considerthedisciplinaryactionsagainst CPAs or AuditCorporationsthathave

conunittedauditfailures,and advisetoFSA whethertheproposeddiscipli_ery
actionsareadequate.

The CPA Investigationand ExaminationBoardconsistsofninedistinguishedpeople:
threeexecutivesfrom listedcompanies,threeacademics,the formerJapanese
GovernmentalAccounting Office Chief, a reprew.ntativefrom the fapaneseSecurities
DealersAssociation,andthe]ICPAPresident.

Each resolutionwillbe decidedby majorityruleat theCPA Investigationand
ExaminationBoerd. Themeel_s areheldseverallimesayea_

Theamendmentproposalof the C_PALaw stipulatesthata newCPAandAuditing Oversight
Boardbemeatedin ordertomonitorandoverseeCPAsand theJ'/CPAqualitycontrolreview.
This amendmentwillbeeffcctlveasofApril2004.TheCPA andAuditingOversightBoard
will have ten members who are to be nominatedby thePrime Minster with consent by the
Dietandatleastachairpersonandonememberofflaenew Boardwillsin-re6all-time.The
new BoardwillreplacethecurrentCPA Investigationa_dExaminationBoardwhichoversees

C_A examLnattonand disciplinaryaction for CPA_.

_-2JICPA
As previouslydescribed,FSA isgivenauthoritativepowertooverseeJICPAby theCPA
Law. _CPA has two different oversightsystems. First, the Quality Control Review
oversees quality conh'ol of members' audit engagements. Second, the Audit Practice
andReviewCommitteeoverseesindividualauditengagements.

8-2-1QualityControl Review
(1) IntroducHon

Duringthe1990'seconomicrecession,theJapaneseaccotmtlngandauditingsystemwas
under scrutiny, and i_pxovement of the system was considered necessary. ]_aced with
increasing public attention over external auditing, y[CPA introduced a post-audit review
systen_ In March 1997, ]'ICFAestablished a pz_ect team for Quality Control. In April
1997, the CPA Investigation and Examination Board, then an advisory body to the
Finance Minister, recommended a post.audlt review system. Meanw}'dle, //CPA's
Auditing Standards Committeeissued the Auditing Standards Committee Statement
No,12"Quality ControlofAudits"thatrequiresall AuditCoeporationsand CFAs to

perform quality control of audit practices. In March 1998, the Qual/ty Control Project
Team issued an important stateanmlt regarding the implementation of quality control
reviews in Japan proposing that JICPA's full-time professionals conduct
quality-assurancemonitoring reviews 0f all Audit Corporationsend CPAs who are
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engaged in the listed company audits. All such Audit Corporations and CPAs shall be

reviewedOnce in everythreeyearsto assesswhether theyconductauditpracticesin

compliancewiththeAuditingStandardsCommitteeSi-atementNo.12,whiCh ismodeled

afterthe InternationalStandardson Auditing_220and otherrelatedrequirements_

Considering practicability, especially in smaller firms, J'ICPA did not employ the

firm-On-firm peo- review system. At the JICPA C-ahem] Assembly in July 1998, its
members approved a proposal to require quality control reviews. The quality control

review teams began conducting their reviews in April 1999.

In the amendment of the CPA Law, a clause will be newly created to provide ]ICPA with
the legal authority to conduct quality control review.

The JICPA quality control review is performed for audit practices only, not

management-consulting se_vicea ]n March 2001, there were 308 auditors (including

sole practitioners and Audit Corpo_tions) that were subject to the quality control _vi_n¢
from among the audits of 3,843 listed companies.

(2) Review Or_nization and Procedures

In order to implement the quality con_ol review system, JICPA created a Quality Control
Review Committee com_ting of predominantly JICPA council raembcra and other

wall-experienced members that plans quality conttol reviews and directs the Quality
Control Review Team that executes reviews, The Quallty Control Review Team is

independent of other J'ICPAorganizations and reports directly to the Quality Control

Review Committee. The team eonststs of fi_II-time reviewers including one chief

reviewer and five- qualified reviewere. ]_ach reviewer must be independent of the
reviewed firm and is required to have enough ctu_ent and additional knowledge on audit

practices. Also, the reviewe, s are required to preserve the confidentiality of information
that they may flnd duringthecourseof review.

The reviewers must establish a reasonable basis for expressing an opinion on whether the

firm's sysi_n of audit quality contf0is, both fim,-wide and on an indisddual engagement

basis, has been well designed in accordancewith the JICPA Quality ControlStandards,

and thatsuchqualitycontrolpolitiesand Procedureshavebeenadequatelyimplemented.

The review does not determine whether auditors' conclusiOnS are appropriate, rather it
reviewstheauditprocessconductedby theauditors.

The reviewProceduresincludeinterviewswith profesainnalpersonnelatvenous levels

and the review o_ relevant auditworking papers. In accordancewith the JICFA's
Auditing Standards Committee Statement No. 12 and other standards, reviewers are to

examinewhetherauditl_u_ (includingbothAudit Corpo_tionsand solepractitioners)

properly adopt the professicn_al requirements of independence, integrity, confidentiality

and professionalbehavior.Also,reviewL,_aexamine (a)whether necessaryskillsand

competence are attained and maintained through CPI_, (b) a proper assignment policy

suCh as the JICPA's seven-year partner rotation rule is adopted, (c) audit engagement is

independently reviewed by an independent concurring partner, (d) acceptance and
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retention of clients are properly controlled and (e) monitoring is adequately provided,

Basecl c_nthe review, a written report is ad&essed to the firm's chief executive partner.
Ifreviewersfnd thatanythingneeds to be improved or the reviewed Rrm has not

conformed to the qualitycontrol-policiesand procedures,the findingsand

recommendations are to be reported to the firm. The firm must respond in writing in
due course. Sometimes ittakessome monlhs fo_an auditfnTn to determinethe

correctivemeasares.

The reviewteamusuallyspendsan averageofWoo-threeman-days fora solepractitioner

officeand five-sixman-days fora smallauditfirmwhileitspemds overa hundred

man-days foralargeauditfirmasshown inthefollowingtable.

Averagenumber ofman-days for qualitycontrolreviewby thenumber ofauditorsfora
two- year perioc (April 1999 to March 2001):

_o.ofan_so_om_ Mar_days a-_ra6eman-days
Large audit firms 6 645 107.5
Small audit firms 109 639 5.9

Solepractitionerottices 215 502 2.3

Total 330 1,786

The total _CPA cost of thase reviews is Mmost _ft_DOmillion pea"year. It n_inly consists
of salaries for reviewersand txavel expenses. In eider to cover these costs, fees are

collected _'rom all ]'ICPA members who are anga_ed.in audits of pub/tldy held companies
based on (approximately 0.1 percent ot¢)their audit enpgement _ee.

r

(3) Review results

In fiscal year 2001 (bctween April 2001 and March 2002), the Quality Control Review

Teams reviewed 107 audit firms, Including eleven audit F,i,ns whose review began in

fiscal 2000. The Review Tesms issued the review reports of 104 audit firms and also
issued letters of recommenclat_ons to ninety-nine audit f't.'_s. The Review Teams will

issue the review reports to the five remaining audit Rrms in fiscal 2002 because the

reviewreportswerenotoompletedasofMarch 31,2002.inthesixmonths betweenApril

and September 2002, the Quality Control Review Teams issued review reports to three

audit firms. However, they have not issued review reports to the remaining two audit
firms, These two cases are re]atad to sole practitioners, and it took some time for these

practitionersto replyto the inqtdriesor recommendationsproposed by the Quality
ControlReview Teams.

In the Rfet six months of fiscal 2002 (between April 2002 and September 2002), the Quality

C.on_'ol Review Teams completed their fleldwork for thirty-seven audit firms, and issued

reviewreportstoelevenauditfirms.However,theyhavenotissuedreviewreportsfor

twenty-sixauditfirmsyetbecausetheyhavenot receivedtheaudit_-'ms'preliminary

responsesto theirdraftrecommeadat_ons,or theyare stillpreparingthe lettersof
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recommendations, or the review commRtee's internal review has not been completed.

(4) Quality Conh'ol Ovemisht Bom_l

The whole renew system is monitored by the Quality Control Oversight Bo_c_ which
has been c_eated within JICPA to monltor the review system's efficiency and
independence.
ThisQualityControlOve;rsJ_htBoard evaluateswhether the QualltyControlReview

Committee and Team adequately performs the qv_ity control reviews. This board _s

made up offivedistinguishedindividuals(fromamong industry,thefinanc/alindustry,

the stockexchange, the media and academia) and the former _ICPA Presld_mt

The Quality Control Overnight Board, for exampIe, reviewed the whole process of the
quality control review in the year, for example, which ended March 2001 and

recommended a few importam agenda items to the JICPA Quality Control Committee in

July 2001 as _onows:
(a)Riskapproachwill be formally required in the new auditing standardsto ensure

widespread use of risk approaches among Audit Corporations and CPA offices.
(b) Some sman_to-medium sized firms have not ensued in writtenconfirn'_tion

whether potentialbreachof independenceexistsbetween auditclientsand audit

supportingstaff.Sinceauditor independenceisone of the mostimportantbuilding
blocksin externalaudits, itishighly recommended thatJICFA preparepractical

guidelines on this matter, including a revision of ethical rules.

(c) Faced withinc2_'asingpublicattentionoverauditing, dea_lydeterminewhetherthe

resultsofqualitycontrolxtn,iewsshouldbe disclosed;and ifitshouldbe disclosed,

what thecriterionfordisclosurewillbe,and what themethod ofinformingtothe

publicwillbe. Cred_le and transparentdisclosurewillenhancetheintegrityend

falmessof thequalitycontrolreview.

The Quality C.ontrd Oversight Board will be rdormed in accordance with the creation o_ the
CFA and Auditing Oversight Board that oversee the quality co_ntrol rcview system as an
independentthird-partyboardthatisestablishedwithinFSA,

(5) JICPA's reac_on to the boa_l'e *zcommendatinns

In acc_dance with the above recommendations, ]'ICPA drafted a guidebook that

explained the auditing tedmiques based on risk approadms espedaliy for smaller firms

tOuse asareferenceinapplyingauditpractices,and it alsorenewed ruleson confirming

theindependenceofauditorsinNovember 2001undertheImplementationGuidancefor

Article14oftheCode ofEthicS,whichareprovidedforrefezenoeinauditpractices.

)]CFAhas derided to_'aduany increase its disclosure of Quality Control Review results

tOthepublic.]ICPAcontinuestostrivetoansure evenmore transparencyby increasing
theamount ofinformationdisclosedbasedon theresuRsofthereview.
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5-2-2 Individual F.ngagament Review
(Z)The Audit Practiceand Review Committee

1)Purpose_d stzuct_'e
The puzpoeeof the Audit Pract/ceend ReviewCommittee,which wasestablishedin 1978
in order to _espond to rein/o_cement requfrsmant.s o.f_C,PA self-regulatoO, fu,cfions at
that time, is to support JIC"PAmembers to properly perform and develop their auditing
work. Namely, the Review Committee examines how the CPAs perform their auditing
work and whethe_ their audit opinionS are well substantiated. The Review Committee
picks out fro_ the news covered in major newspapers' articles desc_"oingsuspicions of
window dressing in finandal statements, fraudul_t accounting, massive loss disclosures
and bankruptcies. In addition, the Review Committee examines whistle-blowing
information given to ]ICPAas necessary.

When the Review Committee decides upon review that the auditing work has been
carded out ha a considel_bly imFroper manner, it may give a corre_ve recommendation
to the CPPasconcerned. When the Review Committee determines that an audit dient

has exercised significantly improper accounting treatments, it may recommend to the
ra/evant C..PAsthat they propose a correction of suc_hImproper accounting treatments as
weI1 as change thet_audit opinions. In the event that the Review Committee derides
further examination is necessary from an ethical point of view, it refe_ the case to the
Audit and Disciplinary InvastJgation Committee, where the case is investigated as to
whether further procedmes are necessary in the Ethics Committee.
Most importantly, the Review Committee holds a position that furnLsh_ CPAe with
guldance for s_gthening their auditing work and does not go beyond the line of taking
disdplinary actions agaLnstthem.

The Review Committee consists of fifteen members of which seven are JICPA executive
directors. Occasionall_ the case being reviewed involves a company audited by an
Audit Corporation to which one of the members of this Committt_ belongs. When a
member has an inter_ in a ease being reviewed by the Review Committ_, that member
may not participate in the derision making Ofthe case. In addition, all the members of
the Review Committee are held _.spoosible for confidentiality. Consequently, any
matters disoassedor reviewed by the Review CommRtee wi.Rnot be disclosed to the
publtc.

2) Review _-ooed_--e _mdr_dis
The types of cases handled by the Review Commiti_e are generally divided into (a)
Suspicious engagement cases and (b) Concurring casas.

(a)S_spidousengagements_-iew ,
When the Review Committee picks up a case, it first assigns two members who have no
interests in the case, and then they make a writte, inquiry and set up an interview with
the avditor in question as necessezy.The Review Committee is entitled to require
reports from CPAs for inquiring on matters thereof and to request submission of
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re/erencematerial,asconsiderednecessaryforthepurposeoftheCFAs tocarryouttheir

audits(Arfide89-2-2oftheJICPA Constitution).The examinationresultsarereported

and revlewed ata sem_-alm_ting with thefull_n-a-nitteemembeT tobe heldonce a

month _ prindple.

The conclusionsdee'mined atthegeneralmee_ng willbe notifiedtotherelevantCPAs

inone ofthefoDowingforms:

i) The reviewwas dosedwithno problems,

ii) The reviewwas dosed withcomme1_tsgiventothep_rtinentCFAs.

iii)The reviewwas suSFended/orthetimebeLng,but thefinaldecisionisreserveduntil
latersincefuture moves need to be observed.

iv) Recommendation astoimproverne_ntincertainauditp_ocedures.

v) Further examination is required_rom the Audit and DisciplinaryInvestigation
CommR-tee.
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Breakdown ofthereviewresultsoftheReview Commitieelottheperiodh'omApril2001

to March 2002are as follows:

Bz_akdownof the Cas_ Numbm of Case_

Casescarriedoverfromthepzcviousperiod

l)Securitiesand F.xchan_eLaw Audit .,.

Suspicionoiwindow &essing 2

Massivelossreported 4

Bankruptcy 3 .......
Other 2 .-

2) Educations]institutionAudit
Miscellaneous 3

Total 14

Newly pie.ked-up Ca_

]) Secu_tiesand Exchaz_eLaw A_adit
Suspidon of window drcssin_ 4 ....

I Massive losszeported 2
, Bankruptcy 21

Oth_ 4
2) Commerdal Code Audit

Suspidon of window dre.s.sin8 1
Sa_.mptcy . 1

3) r_h,e,8onal Inst_mtic_Audit . ..
MisceLlaneous 1

5ub-Total 34

TotaJ number of cases reviewed in the period 48
Cases concluded

Reviewdosedwithout any problem 4 ...
Review dosed with coznmCmtsnoted 10

Susp_ded 4
Sent to Audit an,d Disciplinary Investigation Committee 8

Total 26

Cases outstanding 22

{'b)Cor_curcingcasezeview
The Review Committee alsoexaminessome issuesthata.zeb'zosdin natureand not

limited to certain audit e_gagements. There are two types: one is relatedto

appropriateness of level of auditing practices such as mazeasonably low fees, insgfficient
staffassignmentsor insufficient fieldwork hou_ indicatedinthe summary reportof

individualaudit _gagaments filed wlth _CI>A, The other is xelated to emerging

accoun_g issues,
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Small study groups are formed for the respective cases. Then, with the leadership of the
study group leaders, the cases are examined (including inquiries to particular CPAs as
necessary) and analy'zed. The condusions and necessary actions am discussed at a

general meeting of the Review Commit-tee.

0) With respect to the level of auditing practice issue, for example, the Review CoHunittee
has recently examined and discussed the followi'ng two cases:.

At first, based upon audit summaries, the Review Committee examined and

anaJytically compared the audits performed in the three consecutive periods fxom FY1998

to FY2000 in reistJon to the Securi_es and ExPunge Law audit with a spedal focus on

issuesthatam uniquetoeachindustry.The Review Committeefinishedanalyzingthe

dataand noticedsome caseswhere suffident,auditingtimeand feeswere not relatlvely

secured in cextelnindustries.The Review Committee, therefore,iS considering
measurestoImprovethequality_ audRs by thoseCPAs, Second,aPa_dlscussion_swith

the_CPA regionalchapter,theReviewCormnitteediscoveredthattheusagerateforthe
independant review by other CPAs, which was s substitution measure for sole

practitioners or smatl practices that have no independent review pm-tner, is low. In

responsetothisfinding,theReview Committeeiscomidcringmeasurestobe taken,

(ti)With respect totheemergingaccountingis_tes,forexample,theReview Committec

recentlypointedout an issuewhethernecessaryaccruedcostprovisionsareproperly
accountedforinthe"sales-pointsystem"inthefinancialstatementsofretailindustries.

The sales-pointsystemwas widelyinh'oducedasa means of promoting#eteilsalesin
which smallportionofthesoldamount islaterpaidback tocustomersin theform of

goods or services.Inordertoconducta fieldsurvey,theReview Committeerandomly

selected forty major companies in mmfl industries and implementsd Inquiries to the
relevant C.PAs. As a _sult, the Review Committee decided no special measure is

required at the moment. However, tt sent to the CPAs who responded to the inquiries
re.sultsof its an_ysis and points to be noted in the auditing practice.

(2) Audit Praeltce Monltoting Board

In order to improve the _anspamncy of JICPA aclivities, the Audit Practlce Monitoring

Board was established as a permanent instituticm at the JICPA 2001 Genm'al Aesembly_
In December 2001, _CPA formally established the Audit Practice Monitoring Board, to:
(a) F,_amine activities of the _ICPA Audit Practice and Review Committee, the Ethics

Committeeand theAudit and Disdplina_Investigation Committee and,

Co)Publishthe annualreportregardingyICPA'sau.ddtpracticemoedforingtothepublic.

ylCPA Pzesldent initially chooses the board candidates. The board members are as

follows: as Chairperson, the ionner JICPA Pzesident, and five other members: the director

of the Tokyo Stock Exchange, a memb_ of the I_ditorlal Board/Editorialist of a leading
newspaper companyr an executive vice president of a large manufacturing company, a

law professor at the University of Tokyo and a business professor at anothe_ university.
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6, Corporate Governmaee and Oversight of CPAs
6-1 Co.orate GovernauneeStTudure 0f J_panesaCozporafio_s

The corporategovernancestructoreofJapanesecompaniesconsistsoftwo organLzatlons:

theBoard ofDirectorSand thecorlx_ratestatutorya_ditors.The board ofdirectorsof

Japanesecorporationsusuallyperformsboth themanagement functionas wellas the

over_ight of each director and officar, Corporate statutory auditors are unique in _e

Japanese corporategovernance structure.They are independento_ the boasd of
directorsand overseeand monitortheboardofdirectorsand directors.

In e large cocporation, which is either capitalized with 500 million yen or more, or has a

total amou_ of liabilities of 20 billion yen or more, it is required i_ be audited by

corporate statutory auditors, as well as by CPAs or an audit corporation (hereafter
"extem_ auditors") (Article 2 of the Audit Special Law)." Such large companies are also
required to have at least three corporate statutory auditors, a_d at least one full-rlme

corporate statutory auditor end at leastone outside corporate statutory auditor under the

AuditSpeaalLaw.

PursuanttotheSecuritiesand ExchangeLaw,alllistedcompaniesand o_hercompanies

thathave raised ca1_tal_om thepublicexceedinga certainnumber ofsubscn'bcrsand a

certain number of subscriptions are required to have their financial statements audited by

externalauditors,namely CPAs oran AuditCorDorationinadditiontotheAuditSpecial

Law requi_,_ent(Article193-2of theSecuritiesand Exchange Law). Accordingly,a

largeJapanesecorporarion is zequlredtobe auditedineccordancewiththex_[uirernents
of the two different laws, the Commerdal Code (Audit Special Law) and the Securities

and Exchange Law.

In practice, the same external auditor is usually e_gage_ to audit the company following
both theAudit SpecialLaw and theSecuritiesand ExchangeLaw auditsreqt0rements.

Audit _dards and practices are the same for these two audit engagements; however, "

audit opinions of the external auditoes are di_erent in wording. External auditors'
opinionspreparedfor theAudit SpecialLaw rec_=u,ent is publishedin an annual

opersticct report together with fmanclalstaWments to be sent to shaseholders as an
invitationtothegeneralshareholdewdmeeting, Anothez auditopinionfor theSecurities

end Exchange Law xequirement is attached to the annualsecurities report to be filed with
MOP's localfinancebureaus arm:the _enecalshareholders' meetS.

6-2 Oversight of external auditors

6-2-IAppoixttmeatand dismissal of external auditors

Under the Audit SpecialLaw, externalauditorsshallbe appointedat the general

shareholders'meetingand consentofboardof corporate statutoryauditorstoboard of

directors'proposalon the appointmentof externalauditorsshallbe necessarywhen

board ofdirectorsproposesittotheshLrcholders'meeting(Article3 oftheAuditSpecial

Law). Dismissaloftheexternal auditorscan be n_de at any timeifit is approvedby

shareholdersatthe generalshareholders'meeting(Article6 oftheAuditSpecialLaw).
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Corporate statutory auditors ca_ dismiss external auditors due to thor malpractice or

health condition with subsequent report to the general shareholders' meeting (Article 6-2
of the Audit Spedal Law).

6-2-2 Ovendght d external aud/ts by corporate statutory audRon

Monitoring of external auditors is important in the corporate governance structure, and

corl_rate statutory auditors assume this responsibi.[RyinJapan. The Audit Special
Law reqcKres external auditors and corporate statutory auditors to have a dose

rdafionship in a due course of audits. At year-end, external auditors report results of
the_ annual audit of the company's flnandal statements (Artide 13 of the Audit Special

Law). Each corporate statutory auditor is re.tired to examine the exf_al auditols"

audit results and to report to the board of corporate statutory auditors a_d zeport each

auditor's audit _esult to the board of directors (Article 14 of the Audit Spedal Law).
Corporate statutoryauditors are also _ to report their audit results at tIne
shareholders' meetings (Article 275 of the Commerda] Code). In order to fulfill their

duties, corporate _,atatory auditors usually request assistance of internal audit _nctions

and extem_ auditors. Corporate statutory auditors can also require external audito_ to
report on any issue at any i_ne (Article 8, (2) d the Audit $];_-.ci_ Law),

6-S Corporate statuto_/audito_

Corporate statutory audltors are important and indispensable in the corporate
governance of a Japanese corporation. The Commerdal Code and Audit Special Law
protect their posltions and carefu|]y designs their duties and responsibilities.

6-3-1 Appointment and d;_missal of corporate s_tutoxy _m_tors

Corporate statutory auditors are elected at the general shareholder' meeting where not

less than one-third of the total number of outet_mding shares is represented. The
Commercial Code provides qualifications for corporate statutory auditors. A director or

employee of the company or its subsidiary cannot be a corporate statutory auditor

(Article 276 of the Commercial Code). Corporate statutory auditors are not required to
be qualifiedpublic accountants,

A corporatestatutoryauditor has theauthoritytoexpressoph_ionsat theshareholders'
meeting regarding the election of other wxForate statutory auditors (Article 275-3 of the

Commercial Code). The term of corporate statutory auditors is three years (Article 273

of the Commercial Code). This is one year longer than directors' term. The term of a

corporate statutory auditor has been extended by a yeaz in a z_:e_t revision of the

Commercial Code so that a company will need to elect a corporate statutory auditor for a

fov_-year term starting with the shareholders' meefing for the first fiscal year-end aRer
May 1, 2002.

Shareholders may zest)Iceto dismiss a cor_ca_ statutory ax_ditor (A._de 280, (1) of the

Commerdal Code) beforeexpirationof the i_._ However, a corporatestatutory
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auditor has the r/ght to claim to the company compensation for damages due to dismissal

without justifiable cause. When a corporate statutory auditor wishes to state his/her

opinion at the shareholders' meeting about the proposal for dismissing him/har, his/her

opinion shall be summed up in a proxy statement that is disizibuteti to shareholders

(Article 275-3 of the C0mmexdal Code).

A corpora_ atatutory auditor may resign at any time. The revised Commercial Code

empowers a resigning corporate statutory auditor to state his/her reason for the

resignation at a shareholders' meeting (Article 275-3-2 of the Commercial Code). A

company mast send a no_'i_ of a sh_eholclars' meeting to 11_ _,signh_g corporate
statutory auditor.

If a company uses a proxy-voting method to obtain shareholders' deci_ons about the
proposed agenda of the shareholders meetings, it has to include the summary of opinions
of the resigning corporate statutory auditor in the proxy statement.

Other incumbent corporat_ statutocy auditors are entitled to state their opinion about the
resignation of a re.flow corporate statutory auditor at the shareholders' meeting.

Therefore, even if the resigning corporate statutory auditor has foxed to come to the

shareholders" meeting, other _pora_ statutory auditors can speak their views about the
resignation of the fellow corporate statutory auditor at the shareholders' meeting.

The corporate statutory auditor's position is wall protected. Company management '
cannot dismiss him/her at will because it has to call a shareholders' meet_ 8 and explain
to shareholders why it wa_ts to dismiss him/har.

6-5-2 Remtmaralton

Remuneratiorh for corporabe statutory auditors must be set in the articles of incorporation

or by a rasolution at the shareholders' meeting, separately from the compensation for
directors (Artide 279, (I) o_ the Commardal Code).

f_-3 Power and respon_I_ity

Corporate statutory auditors examine the activities of directors (Article 274 of the

Commerdal Code). They must attend the board of directors' m_ttngs and express their

v_ews and opinions about company management (Article 260-3, (1) o_ the Commercial
Code). When corporate statutory auditors believe any d/factor's activities fall outside

thecompany'sbusiness purposeor are in violation of laws or thecoaLpimy'sm'tldes Of
incorporation, they must zeport jt to the o_ar directors or request convening board, of

directors" meeting (Article 260-3, (2) of the Commercial Code). If there is a possibility

that a directors action is in violation of laws or the company's artides of incorporation or
ff it will cause considerable damage to the compan:6 then corporate statutory auditom

have the power to request the director to stop the action (A_edde 275-2 of the Commerdal

Code), If a director discovers a fact that is expected to cause se_cnas damage to the

compan_ he/she shall immediately report it to a corporate statutory auditor (Article 274-2

37

File No. PCAOB-2003-03 Page 473



w- 4- _; 9:_ ;H_ ;0352263350 # 3S/ 47

ofthe Commercia] Code).

If corporate statutory auditors fail to fulfill their duties, they are liable to pay

compensation for damages. If they have neglected any of their duties, they should be

jointly and severally liable in damages to the company (Article 277 o£ the Conunercial
Code). When corporate statutory auditors are at £av/t for not :performing their duties
properly, company directors are almost always responsible for dmnages to the company
or shareholders. Therefore, whe_ both _ors and corporate statutory auditors are
liable in damages either to the company or to a third party, they shall be jointly and
severally liable (Article 278 of the Commercial Code).

6-3-4 Inde]penden©a

O) _a¢._ corporate stahatory auditor has autonomous powex and res]po_m'biliiy

As described above, each corporate statutory auditor is independently required to
examine dizectors' beha'_,ior and activities and external auditoz_ audit results and to

report to the other corporate statutory auditors (Article 14 of the Audit Special Law).
The board of corporate statuto_ auditors is not expected to make a resolution on the

audit result as a board. Insteed_ each auditor's audit rean]t must be independently
reported to the shareholders' meeting becausethere may be differing opinions between or
among corporate statutory auditors, This is becauseeach corporate statutory auditor is
independent, and each has a variety o£ skins and experience such as outside corporate

statutory auditor Or inside corporate statutory auditor;, full-time corporate statutory
auditor or part-time corporate stetuto_f auditor.

(2) Ouhdde Corporate Statuto D, Auditor

The present Commer_a] Code stipulates +-hatout of three or more corporate statutory
auditors, at least one must be an outside corporate statutory auditor. This outside
corporate statutory auditor requiremant was added to the Commercial Code in its 1993

revision. Howev_, the number of outside corporate statutory auditocs will be increased
to at least half the total number of auditors in 2005 pursuant to the recent revtston of the

Commercial Code. Since the outside corporate statutory auditor system was introduced

to provide ob_ect_e audit over the di_zters" activities, the Commercial Code stipulated

an independence rule. The Audit Special Law Article 18 (1) stipulates the defmitlon of

an outsider as someone who ha_ not worked for the company as a dixector or an
employee of the company orits subsidiary as a director or an employee,

The Commercial Code stipulates a restriction on who can be elected as an outside

corporate statutory auditor. Before the recent revision of the Commercial Code, a

former director or employee Of the company or its subsidiary could be elected as an

outside corporate statutory auditor as long as he/she had not been a director or employee

of the company Orits subsidiary for the last five years. In the revised Commerdal Code,

the five-year rule was changed. The new rule requires that an outside corporate

statutory auditor must have never been a director, executive or employee of the company
or its subsidiary. It is noted that a director, executive or employee of the parent
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company can be an outside (corporate) auditor of its subsidiary.

6-4 Newly Created Audit Committee Framework in Jap_a

In early 2002, the Audit Special Law was amended to add an audit committee w/stem as
an alternativeopfio_tothepresentcorporatestatutoryauditors system,Thischangeis
effectiveasofApril1,2003,soitwillbe possibleforaJapanesecompanytoestablishan
audit commRtee by dissolving the boaxd of corporate statutory auditors. It should be
noted that it is not mandatory for a Japanese company to establish an audit commitL-e.

If a Japanese company establishes an audit coJ_mltiee_the Audit Spedal Law requires the
audit committee to Include at least three directors, and the majority o_ them must be
outsidedirectors.Thismeansthatifthecommitteeconsistsofthreedirectors,thentwo
of them must be outside dicectors.

The audit committee system is linked to the executive o/ficer system where the board of
directors is designed to strictly supervise the CEO and his/her subozdinates. Und¢_ the
new system, the authority and respene'bility o_ the position is dearly distinguished by a
complete separation o_ officers such as the CRO and the dlrectm-s who are often outsidm's.
Under this system, of_ccrs are re,sponsible for the management of the compan)5 but they
are _o accountable to the management-supervisory ol,ganization consisRng of the
diradors. In the audit co_amittee systen, a company has to set up (1) an audit
committee,(2)anominatingcOramlttee,and(3)acompensationcommittee.
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7. Disciplinary Actions and Sanctions of CPAs
7-1 IICPA

7-11 Audit Pracl/ce & Review and Audit & DisdpIinaxy Investigat/on Committees

The Audit Prac_ce and Review Comm/ttee oversees CPAs audit practices and makes
inquiries when they find any Lrregularities. As a result of inquiry, in the event that the

Review Committeedecidesfu_te"examinationisnecessm'yfzom an ethicalpointofview,

itrefersthecasetotheAuditand DisciplinaryInvestigationCommlttee,where thecaseis

investigatedastowhetherfurtherproceduresarenecessaryintheEthicsCommittee.

The Audit and DisciplinaryInvestigationCommittee consistsof eightCPAe who am

J1CPA vice pr_idents, executive directors or dizectors. This committt, e must carefully
study and investigate each case referred fix)m the Audit Practice zmd Review Committee

astowhether thecaseshows any violationsofethicsorCPA requirements.When iti$

tentatively concluded that members under review may hew violated the Code of Ethics,

theCommittee recommends thatthePresidentOf]'ICPArequeststheExecutiveDirectOrs
Board to discuss whether the ease is to be ref_nied to the Ethics Committee for

disciplinary actions or not (Article 89-3 of the ]I(2PA Constitution, Artide 5 (2) of Ethics
Committee Rule).

When the Executive DirectorsBoard determines that the case should be referred to the

Ethics Committee,the l'_esldentasksthe EthicsCommit_e to investigatethe casefor

possibledisciplinaryaction.

7-1-2 Ethics Committee

The EthicsCommitteeconsistsoftwenty-sevenmembers who investigateCFAs orAudit

Cm'pcn'attons involved in the _fer_ed case¢_ CPAs are subject to inquiry and
requirements of repozting and sulmaltflng of n_ry materials to the Ethics Committee

(Article 8 of Ethics Committee Rule). Disdplinary sanclions are as follows: a) a

reprimand, b) asuspensionoI the right of a member for a c_ i_in period, and c) a request
tO I:SA to revoke the CPA's or Audit Corporation's qualifications and o_er sanctions

stared in the CPA Law, For jtmtor C.PAs, the Ethics Committee may expel them from
]]CPA'sme_nbexship.

4O
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The following table shows the dtsdplinary actions taken by )'ICPA between 1990 and
200L

Year Audit failures Violation of the Fail_reto pay Failure topay
resulted in Licensed Tax membersldp membe_hip dues
suspension, Accountant Law or dues resulted in resulted in
1"evocationor other resulting in suspension of ¢xpuldon of junior
reprimand suspension or memberships accountants

other

1990 2
1992 3

i1993 2 suspensions
1 reprimand

1995 8

1996 , 8 3
:1997o) I suspension 7
1998 11
1999 1 revocat|on 10 2

request to FSA
2000_ I suspension '_) 6

2001_ 3 suspension 1
2002(o I sustamsion of I suspensto_ 13 6junior CPAswere

audit 1 reprimand t removed
corporatton

Total ? 5 ' 69 11

7-2 FSA

The Audit Corporations and _As are subject to the requirements of _'_ozting and
submitting necessary mate.rials to FSA (Artide 49-3 of the CPA Law) and a_e subject to
disciplinary sanctions including suspension of practice or _vocation o£ qualification
registzation or appzo'val of establishment (Aztides 29 thz_gh 31, and 34-21 of the CPA
Law). Under the CPA Law Artide 46-10,when )'ICPAfinds facts regarding its members
that £a11readera dlsdpllnary proton, it is Rqu_ed to _port th_a to F_- FSA hears
the opinions of the CPA Investigation and Examination Board that _flects public opinion
before FSA determines what sanc_ons ate appropriate fc¢ C3aAsand/or Audit
Corpora_ons.

FSAmakes public notices of its disdplinary actions (Artides 34, (3) and 36-21, (2) of CPA
Law). For example.,in Oc,tober 2002 FSAmade a Publlc notice of revocation o£ two CPAs
who conducted a faulty audit on a transportation company. In addition, a FSA

disciplinaryactionwas made publica suspensionof the audilLngpracticeofanAudit
Corporationforoneyearwas postedinFSAhomepage. Thepenaltytosuspendpractice
ofanAuditCorporationvirtuallymeansitsdosu_ b_:itus¢itisnotpera_tted toprovide
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auditing services to any of its chents for a year, In fact, audit clients of the
aforementioned Audit Corporation changed auditors one aher another as soon as the

practicesuspensionwas made public,

The followin_tableshows thedisd_IInaryactionstakenb FSA betw_n 1990and 2002.

Year Revocationoi ISuspensionof Reprimand J
registration of CPAs Ipractice r1993 2 (suspensions) 1[I¢oran auditfirm)

1997o)

1999 1 (due to audit

fail_-e)

"20d0_ ' '_(C.PAsF l(anaudltcorporation)_
z (O'A)_ 2 (CPAs),)

2001_a) I(insidertrading 2 (duetoviolationof
violation) Tax Accountants

Law)
2002_4_ 2 (due to v|olation oi

2 (due to an audit Tax Accotmtants
failure) Law)

1 (anaudit

corporation)
Total 4 10 4

In some years discrepancies _dst between the disciplinary actions of FSA and JICPA.

Here is a year-by-year summary.

(I)In3997,]'ICPAsusp_ded themembership of a CPA. However, theMOP (presently
FSA) didnotreprimandthisCPA.

(2) In 2000, i) an Audit Corporation end its two partners were involved in an audit failure.

JICPA wifl_helddisdplinaryactionfor thesethzesmembers because they were

Involved tn ctvtl litigatio_ However, FSA suspevded the qvallfications o_ the two

CPAs for months and gave a reprimand to rite Audit Corporation, and if) a CPA in

chargeand two supportingCPAs were involvcdinanotheraudit failure.]'ICPAand

FSA suspended the qualifications of the CPA for months. As _r the two suppor_g
CPAs, FSA reprimanded thc_n, but}'ICPAcUdnot.

(3)In 2001,a CPA, who enrichedhimself_rom Insiderinformation,was sentencedto

imprisonment /or one yean As a result,FSA revoked thisCPA's zegisffation.

However, ]'ICPAwas unabletodo any disciplinaryactionsincehe was arrestedend

not available for _C, PA questioning. In addition, both FSA and/ICPA suspended the

two CPAs' practicelicensesbecausetheyevaded theirown income taxes.Another

CTA was allegedto have embez_ed money, and ]]CPA suspended his practicing

license.However, FSA did not suspend hispracticinglicensebecausethe lawsuit

was not flnatizecl yet.
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(4) In 2002, sn audit corporation and its two partnezs were involved in an audit fatlure.

FSA revoked the practicing licenses of the two C_PAs and suspended the license of the

Audit Corporation, Since FSA revoked the practicing licenses of the CPAs, these CFAs

were no long= members of JICFA. Therefore, JICPA was no longer able to remove or

suspend the CFAs' licenses.

7-3 Civ_ Sanctions

Articles 21, 22 and 24-4 of the Securities and Exchange Law provide that a sectuities

issuez'smanagement and externalauditorsmay be liableto cOmpensatefordamages

resultLngfrom thefalsestatementsor omissionsin securitlesregistrationstatementsOr

annualsecurii_sreports.

Article9 ofthe Audit Spedal Law requiresthatifthe externalauditorshave caused

damages tothecompany due tonegligenceofthe_duties,suchexternalauditorsshallbe

liabletojointlyand severallycompensatethecompany fordm_mges. Article10 Of the

Audit SpedalLaw requiresthatiftheexternalauditorshave causeddamages toa third

partyby havingmade aPalsestalemenlintheauditrepoztrequiredby theA_ditSpecial

Law, suchexternalauditorsshallbe jointlyand severallyliableforthedamages tothe

third, party. However, ff the external auditors prove that they had not _Jled to exercise
due care in performing thelz functions, then they will not be halO. raspondble for

damages. Article11 d the Audit SpecialLaw also requ£res thatinthecasewhere the

externalauditorsareliabletocompensatethecompany ora thirdpartyfordamages,the

directorsor the corporatestatutoryauditorsaze alsoliable,the externalauditors,

directorsand cOrporatestatutory auditorsare aU jointly and sevezally liable.

JapaneseAudit Corporationpartnersm'erequiredtoassume unlimitedliabilitieseven

when the partzlerhlmse_/herselfis not personallyresponsiblefor the causeof the
lawsuits.

7-4 Crimind Sanctions

The Securities and Exchange Law requires that any person who prepares a false securities

res_'tTation prospectusor annual securitiesreportfiledwithMOF localfinancebureaus

shallbe Impzisoncdfornotmore thanfiveyeatsand/cofinednotmore thanfivemiUic_t

yen (500 million yen, in case of accused_6dJesl person)(Articles197 and 207 of the

Securities and Exchange Law).

The AuditSpecial Law requires that any external auditoz who obtains, by means of fmlse

or fraudulentPretenses,or who requiresor Promisesany money in connectionwith

his/her du_es,shallbe imprisonedfornotmore thanfiveyears or finednotmore than

five million yen (Article 28 of the Law).
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Supplement 2 Japanese Companies Re#stered with the SEC
1) The number of Japanese _mpanies listed m the US capital market and re#stared with the SEC
as of _ber 2002 was thirty-t.l_ee the n_mes of which are as follows:

Japanese Companies Registered and Reporting

With the US. Securities and Exchan8o Commission (As of Decamber 4, 2002) [

, .Company Name Market
1 Advantest Corp. NYSE

2 Amw_aj_JapanLtd. OTC
3 Canon Inc. NYSE

4 Crayiiah Co. Ltd, NMS
5 Cross-waveCommunications Inc NMS
6 Hitachi Ltd. NYSE
7 Honda Motor Co. Ltd. NYSR

8 Imemet I_tlaeve _apen Inc NMS
9 lto-Yokado Co.Ltd, NMS

I0 Kc_natsu Ltd. OTC,.,m ,,,

n KonamiCorp. NYS_
12 Kubot_Co_, i_SE
13 KyoceraCorp, NYSE
14 Makita CotF. NMS
15 MataushitaElectricIndustrlal Co. NYSE

16 Mmea Holdtnp Inc. N]_
17 Mi'mtbi_ Tokyo Financial Group, lnc NYSE
18 Mitrai & Company Ltd, NMS
19 i MitsuiSumitomoinsm'ance Co. Ltd. OTC

201 NECCorp. NMS
21 NidecCorp. , .... I_SE
22 Nippon Telegraph and Telephone Corp. NYSE
23 !Niesin Co. L_d NYSE

24 iNomttraHoldlnga, Inc NYSE
25 NTT Docomo Inc. NYSI_

26 Or_ Corp. NYSE
27 Pioneer Corp, N3'SE
28 RicohCompany Ltd. OTC
29 Sony Corp, I_SE
30 TDK Corp. NYSE

31 ToyotaMotorCorp. NYSE.,.
32 Trend MicroInc. NMS

33 ' Wacoal Corp. 5M CAP

NY$_ - New York $t_)d¢Exchange
/'/MS-NasdmqStockMarket-NationalMarl_tSystem
$M CAP- Nasdaq Stock Market-Small CapMarl_t
OTC- O_.r-the-CaunerMarIo_t

Unless otherwisenoted under "Market,° rcgisk'r_ _curifies arccomraonequity _curities
(Source:.hrtv;//www.sec.f_ovldivi,_ionsl_,,,yfm/intemafl/_eo_aphic.htm etc)
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0_- 4- 1; 9;31 ;FJ_'-_ ;0352203358 # 47/ 47

2) The number of subsidiaries a_d affiliates of non-Japanesecompanies (_cludin$ U,$,
con_panics)registered with the $_C and operatin8 in Japan and audited by the Japanese
]argeStfour.Audlt Corp_atlons are estimatedto be appro_dmateJy380 asof Novemb_ 2002.
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Dear Mr Secretary 

Rulemaking Docket Matter No. 001 

 
KPMG greatly appreciates the opportunity to comment on both the Public Company Accounting 
Oversight Board’s (Board) proposed rule, Proposal of Registration System for Public 
Accounting Firms, (Proposed Rule) issued 7 March 2003 pursuant to Section 102 of the 
Sarbanes-Oxley Act of 2002 (Sarbanes-Oxley), and the issues to be discussed at the roundtable 
on the registration of non-US auditors to be held on 31 March 2003.   

The overarching objective, we believe, of the provisions of Sarbanes-Oxley, including Section 
102, is one of furthering the public interest through improving financial reporting, governance, 
and audit quality. KPMG wholeheartedly supports the efforts of the Board in helping to achieve 
this objective. 

KPMG International is a Swiss non-operating association which functions as an umbrella 
organisation to approximately 100 KPMG member firms in countries around the world, to whom 
it licenses the KPMG name.  Each KPMG member firm is autonomous, with its own separate 
ownership and governance structure.  The KPMG member firms do not share profits amongst 
themselves, and they are not subject to control by any other member firm or by KPMG 
International.  

The observations set forth in this letter reflect the assessment by KPMG LLP (the US member 
firm of KPMG International) and other member firms of KPMG International (collectively, 
KPMG) of the Proposed Rule’s potential effect on US as well as non-US firms. Many of the 
KPMG member firms outside the United States have a direct interest in the new rules because of 
the number of issuers and affiliates of issuers domiciled outside the United States that they audit. 
Adoption in final form of all the provisions in the Proposed Rule without consideration of the 
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matters discussed in this letter, will in our view result in significant cost and other inefficiencies, 
conflicts with overseas requir ements and potential delays in registration and therefore delays in 
issuers’ financial reporting processes. 

We set out for your consideration in the attached memorandum our comments on the 
Proposed Rule, including suggestions that we believe will improve the overall quality 
and effectiveness of the final rule in a cost-effective manner, consistent with the 
objectives of Sarbanes-Oxley.  Our principal comments are summarised below. 

General comments on th e Proposed Rules 
 
§ The Board’s registration process should be complete and fair and comport to the 

standards of constitutional due process. We have provided suggestions to improve 
the transparency of the application process, including: clarification of acceptance 
criteria; institution of procedures governing disapproval of an application, including 
a hearing and appeals process; establishment of procedures for the withdrawal of an 
application; provisional registration and acceleration of review of re-submissions in 
response to requests for additional information; and, designation of “as-of” dates for 
information provided by the applicant. 

 
§ The proposals require applicants to provide fee information relative to their issuer 

audit clients and the applicant’s entire practice. Fees to clients for professional 
services are not consistently defined in the Proposed Rule, and are not consistent 
with fee information that is required to be provided to other regulatory bodies, in 
partic ular, the Securities and Exchange Commission (Commission or SEC). We 
believe this will create confusion to the public and require unnecessary duplication 
of costs and efforts in reporting fee information.  Fee information should be based on 
the fees disclosed in public filings by the issuers.  Provision should be made for such 
data to conform to the Commission’s fee disclosure rules utilised by issuers. 

 
§ Certain terms as defined in the Proposed Rules are overly broad, resulting in 

unintended consequences.  Our observations and recommendations relate to 
accountant, associated entity, person associated with a public accounting firm (and 
related terms), and play a substantial role in the preparation or furnishing of an 
audit report. 

 
§ The proposals that the applicant agree to “secure and enforce” from each associated 

person a consent to “cooperate in and comply with any request for testimony or the 
production of documents made by the [Board]” raise concern. The legal ability of the 
applicant to force existing employees to waive any rights that they may have in this 
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regard as a condition of their continued employment is a matter of local law and 
could represent an unlawful material change in conditions of employment. 

§ The Proposed Rules in Part V require reporting of legal and administrative 
proceedings in five categories covering a prior period of one to ten years.  The Board 
should balance the considerable burden on the applicant of assembling this material, 
in the form requested (which could potentially involve the manual review of many 
hundreds of case files) with the limited value of such material to the Board.  We 
believe the information required in Part V should be limited to pending matters as 
provided for in Sarbanes-Oxley.  

 
§ Overall the Proposed Rules require applicants to provide a large amount of 

information all of which will require the Board to establish a complex and costly 
infrastructure to collect, maintain and analyse. We question both the need for the 
Board to obtain certain specific information, and whether Sarbanes-Oxley provides a 
basis to request such information. We believe that the Board should provide an 
analysis of the costs and benefits of its proposals, and specifically address and 
provide its rationale for requesting information that is not explicitly contemplated by 
Sarbanes-Oxley. 

Issues unique to foreign firms 

§ The inspection of foreign public accounting firms should be exercised by a 
competent regulatory authority, either national (such as exists in Canada or the 
United Kingdom) or supranational (such as the European Union) where one exists, 
otherwise there will be dual oversight for audit firms operating in major countries 
outside of the US.  Such dual oversight is undesirable as it will be inefficient, costly, 
will potentially lead to conflicts with national regulators and finally in some 
instances will be illegal where it breaches national sovereignty.  In relation to 
disciplinary matters, the Board should work together with national regulators to 
ascertain how the disciplinary process could operate without creating conflict. 

§ The registration process is complicated for foreign public accounting firms by the 
existence of local laws. Certain obligations associated with the proposed registration 
requirements conflict with domestic legislation in a number of countries (including 
in Germany, Japan, Switzerland Israel and UK) in particular around the issue of 
client and third party confidentiality, data protection and employment law. All of 
these conflicts must be resolved before foreign public accounting firms can register 
with the Board since foreign firms cannot register if it means breaching local laws.  
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§ To obtain the requested information for the very large number of individual practices 
that will need to register, most public accounting firms will need to develop new 
systems and processes, all of which will take time. The registration process will be 
further complicated by the need to ‘translate’ certain parts of Form 1 into non-US 
equivalents (especially for determining local equivalent legislation).  Consequently, 
we believe that an extension of at least one year should be granted to foreign public 
accounting firms before registration is required.  

 
Finally, we would emphasise that we believe that all of our suggestions can be 
implemented in a manner which would improve the functioning of the Board whilst 
remaining faithful to the overall objectives of Sarbanes-Oxley. 

If you wish to clarify any comments you find unclear or answer any questions our comments 
raise, then please call or write to Neil Lerner  + (44) 207 311 8620, neil.lerner@kpmg.co.uk. 
with regard to the matters affecting non-U.S. firms, and Michael A. Conway, (212) 909-5555, 
mconway@kpmg.com, with regard to matters affecting the U.S. firm. 
 
 
Yours faithfully, 
 
 
 
 
KPMG 
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PART 1 – GENERAL COMMENTS 

The constitutional requirements of administrative due process 

The Board is domiciled in the United States of America. US constitutional privileges and due 
process protections, including Fourth, Fifth, and Fourteenth Amendment rights, provide 
protection against governmental action.  To be sure, Sarbanes -Oxley explicitly states that the 
Board is not a gover nment agency.  Section 101(a) of Sarbanes -Oxley states that the Board is a 
non-profit corporation, and Sec. 101(b) states that “[t]he Board shall not be an agency or 
establishment of the United States Government.”  However, these statements are not 
determinative of whether the Board is subject to constitutional restraints.  Courts have held that a 
statutory pronouncement that an entity is a private corporation and not a government actor will 
not prevent that entity from being deemed to be a government actor if it is otherwise sufficiently 
governmental in character.  See Lebron v. National R.R. Passenger Corp., 513 U.S. 374, 392-93, 
397 (1995)1.  The factors set forth in Lugar v. Edmondson Oil Co., 457 U.S. 922, 937 (1982), 
demonstrate that the actions of the  Board are “fairly attributable” to the government.2   

Factors that are determinative here include:  (1) the establishment of a Board is required by 
Congress (see Sec. 101(a)); (2) Board members will be appointed by government officials (see 
Sec. 101(e)(4)); (3) Board members can be removed by the Commission (see Sec. 101(e)(6)); (4) 
the Board will enforce the federal securities laws relating to the preparation and issuance of audit 
reports (see Sec. 101(c)(6)); (5) Board members will enjoy immunity from civil liability “in the 
same manner and to the same extent as an employee of the Federal Government in similar 
circumstances” (Sec. 105(b)(6)); and (6) the Board is given the government-like power to levy 
fees on issuers (see Sec. 109(b)). 

Consequently, KPMG believes that it is in the best interests of the Board and the public to ensure 
that the Board’s rules and conduct comport with the standards of constitutional due process, 
including its procedures governing the registration process.  We believe that result will 
ultimately enhance the effectiveness and integrity of the Board and its processes.  Portions of 

                                                 
1 In Lebron, for example, the Court held that Amtrak was a government actor for First Amendment 
purposes despite the fact that Amtrak’s authorisation statute stated that it was not an agency or 
establishment of the federal government.  The Court stated that the federal government “is not able to 
evade the most solemn obligations imposed in the Constitution by simply resorting to the corporate form” 
(id. at 397), and held that “where the Governm ent creates a corporation by special law, for the furtherance 
of governmental objectives, and retains for itself permanent authority to appoint a majority of the directors 
of that corpor ation, the corporation is part of the Government for purposes of the First Amendment.”  Id. 
at 400. 

 
2 In Lugar, the Supreme Court concluded that otherwise private conduct may constitute state action where:  
(i) the state has exercised its coercive power on a private actor, or provided significant encouragement, 
either overt  or covert, to a private actor; (ii) the private actor has been delegated a public function of the 
state; (iii) the private actor is controlled by an “agency of the state,” or when the private actor is entwined 
with gover nmental policies or when government is entwined in the private actor’s management or control.  
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this letter will comment on the specific features of the proposed rules that appear not to comport 
with the minimum due process requirements. 

 

The Registration Application Process 

The Board’s registration process should be complete and fair.  However, we believe that some 
elements of such a process may be missing and one element in particular should be modified. 

Application process and acceptance criteria 

Proposed Rule 2105 provides little indication of the process the Board will follow when taking 
action on an application, and provides no criteria to be considered when deciding whether to 
approve or disapprove an application. Indeed, proposed Rule 2105(a) provides essentially 
complete discretion to the Board in both of these matters. We believe that it is in the interests of 
the public, the Board, issuers, and the applicants that the Proposed Rule describ e the Board’s 
process and identify the criteria to be applied when making a decision on an application. It will 
help all interested parties better understand the conditions necessary for approval. It will provide 
the Board with a standard against which to measure its performance relative to this important 
responsibility. It will provide applicants with an understanding of the Board’s expectations, 
which will facilitate an effective and efficient application process. Moreover, it will help ensure 
that the process is fair and is conducted un iformly for all applicants. 

Absence of a procedure governing disapproval of registration 

KPMG has concerns arising from the failure to provide an applicant the opportunity to be heard 
in the event that the Board disapproves or delays approval of the application for registration 
under proposed Rule 2105(b)(2)(ii), and the failure to include procedures permitting review of 
an adverse decision following such a hearing.  We believe that the Board should acknowledge 
that administrative due process  requires these procedures at a minimum when the Board seeks to 
take ultimate action.  There can be no doubt of the significance of an adverse applic ation 
decision, which would represent the death knell for many firms.  The lack of protective 
procedures for application disapproval is placed in even starker contrast by Section 102(c)(2) of 
Sarbanes-Oxley, which provides that disapproval results in an automatic disciplinary sanction; 
while the Board observes (at footnote 19 of its proposing release) that the disciplinary sanction is 
subject to SEC review, no such review is provided for the disapproval decision itself. 

Accordingly, KPMG recommends that the Board provide by rule for procedures permitting a 
hearing on a determination of disapproval of an application, and permitting meaningful review 
of a final disapproval decision.  
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Amendment or withdrawal of application 

Proposed Rule 2105 does not provide rules and forms governing the amendment or withdrawal 
of pending registration applications and withdrawal from registration after approval of a 
registration application. Footnote 20 of the Board’s proposing release indicates that the Board 
may consider such rules and forms. We believe such elements of the registration application 
process are essential and should be implemented concurrent with the registration process. 

Requests for additional information and provisional registration 

Under proposed Rule 2105(c), if the Board requests more information from an applicant, the 
application, as supplemented with the additional information, is treated as if it is a new 
application. This has the effect of re-starting the 45-day period the Board is allowed to take 
action on an application. Although the proposed rule may be within the statutory authority 
permitted by Section 102(c)(1) of Sarbanes-Oxley, we do not believe that this approach is 
reasonable, particularly as it relates to an application prepared and filed with the Board in good 
faith, as it may result in the unnecessary delay of an otherwise timely-filed application beyond 
the date registr ation is required by law.  

In recognition of the vast amount of information that is required to be filed with the application, 
much of which accounting firms have not previously been required to accumulate and report, the 
Board should adopt a different approach to the receipt and amendment of applications. Provided 
that the applicant demonstrates a good faith effort to comply with the proposed Rules, the Board 
should recognise receipt of the application and allow for subsequent amendment to address 
additional information requests by the Board wit hout re-starting the 45-day period. The Board 
also should provide for a provisional registration for a reasonable period after the required 
registration date during which the applicant may accumulate and submit any remaining 
information necessary for a complete application. In making a decision on whether to provide 
such a provisional registration, we recognise that the Board may need to exercise judgment 
regarding the significance of any missing information.  One could analogise to the 
Commission’s procedures pertaining to SEC staff comments provided to an issuer with respect 
to its regulatory filings.  In such situations, the Commission has the authority to halt public 
trading of the issuer’s stock, but generally would not do so simply because the SEC staff had 
requested some add itional information, even though the comment process may extend over 
several months. To the extent the Board does not provide for a provisional regis tration, the 
response time after providing additional information pursuant to the Board’s request should be 
limited to 10 days or less. 

Other registration matters 

The Board should acknowledge that individual accountants are not required to register even 
though certain jurisdictions may require individual accountants to sign the auditor’s report in 
their name rather than or in addition to the name of the firm. 
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A number of items in the application, such as in Part II, relating to issuers and fees, Part 
V rela ting to proceedings, Part VI relating to accounting disagreements, and Part VII, 
relating to the roster of accountants, require substantial data accumulation. The form 
should make it clear that the applicant may designate an “as of” date for purposes of 
accumula ting this data. The “as of” date should be allowed within 180 days of the 
registration date. A shorter time frame could result in the need to re-accumulate data 
should an applicant be required to file an amended application or, worse, the inability to 
accumulate the data in time to file an initial application. 

Definitions of Terms Employed in Rules 

Accountant 

Proposed Rule 1001(a) defines the term “accountant.” We recognise that the Board’s defin ition 
of accountant applies to a natural person rather than a legal entity. However, as currently 
defined, the term “accountant” is too broad and could cause unnecessary reporting of certain 
individuals.  As defined in proposed Rule 1001(a), accountants include those who possess either 
an undergraduate or higher degree in accounting or a license or certification authorizing them to 
engage in the business of auditing or accounting. For example, a literal interpretation of the 
definition requires an applicant to include in its registration form (Roster of Associated 
Accountants) any firm employee who holds an accounting degree, regardless of whether the 
individual participates in or contributes to the preparation of audit reports for an issuer. For 
instance, many KPMG member firms employ individuals with undergraduate degrees in 
accounting who perform only administrative or ministerial functions for the firm and are not 
associated with providing audit or other professional services to issuers. However, as the term 
“accountant” is currently defined, these individuals would be included as part of the registration 
process. 

We do not believe the foregoing interpretation is the intention of the Board. As such, we 
recommend that the Board revise the definition of accountant to include certified public 
accountants who hold current valid licenses, and natural persons who hold an undergraduate or 
higher degree in either accounting or another field and who participate in audits of issuer audit 
clients. Only these persons should be recognised as associated with a registered public 
accounting firm included in the applicant’s Roster of Associated Accountants.  

Similar revisions also would be required for Appendices 2 and 3 – Part VII – Roster of 
Associated Accountants. 

Additionally, there may be some confusion in trying to apply one definition of accountant to 
both U.S. domestic and foreign natural persons because of differences in local country licensing 
and educational requirements. The Board may wish to consider including a separate definition of 
accountant as it applies to foreign natural persons.  
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Associated entity 

Proposed Rule 1001(c) defines the term “associated entity,” and goes on to indicate in 
1001(c)(2) that associated entities include any “associated entity,” as used in Rule 2-01(f)(2) of 
Regulation S-X that would be considered part of that firm for purposes of the Commission’s 
auditor independence rules. In the Section-by-Section Analysis, the Board indicates that the 
definition of associated entity is meant to give the term the same mea ning as in the 
Commission’s auditor independence rules. However, the term “associated entity” is not defined 
in either Regulation S-X or the Commission’s independence rules. 

In addition, the Board cites footnotes 490 and 491 contained in the Final Rule: Revision of the 
Commission’s Auditor Independence Rules (Release Number 33-7949) as a guiding factor in 
determining whether an entity is an associated entity with respect to a public accounting firm.  
We caution the Board that this rule adopted by the Commission did not provide accounting firms 
with the certainty of the definition and thus is open to individual interpretation, which may cause 
inconsistencies in the application of the rule.  

Because of the lack of a precise definition of associated entity, we recommend that the Board 
define associated entity without reference to the Commission’s rules or other sim ilar rules.  We 
suggest that the Board consider defining the term “associated entity” as: an entity domiciled 
inside or outside of the United States and its territories that is a member of or similarly 
connected with an international firm or association of firms with which the applicant holds itself 
out as being associated.  

Person associated with a public accounting firm (and related terms) 

Proposed Rule 1001(m) defines the terms “person associated with a public accounting 
firm” and “associated person of a public accounting firm.” We believe that the proposed 
definition is too broad and ambiguous. Rather, we recommend that the Board clearly 
define the terms “professional employee,” “independent contractor,” and “agent.” We do 
not believe the Board intended to include within this definition third-party specialists 
(for example, a specialist engaged by the auditor who provides chemical analysis of 
inventory samples of petroleum products to an audit engagement team). The Board also 
may wish to consider whether a materiality concept should be applied to compensation 
paid to independent contractors or agents and thus allow a firm to exclude such 
individuals, not having a substantial role in the audit, from the registration reporting 
requirements. F inally, we believe that the Board should exclude the words “or 
otherwise” from the phrase “participates as agent or otherwise” from its definition, as it 
either is meaningless or impermissibly vague.  We believe that this amendment will 
provide helpful clarification to the language contained in Section 2(a)(9) of Sarbanes-
Oxley, consistent with the Board's amendment in the proposed definition removing the 
"any other" phrase from this statutory definition. 
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Play a substantial role in the preparation or furnishing of an audit report 

Proposed Rule 1001(n) defines the term “play a substantial role in the preparation or furnishing 
of an audit report.” The Board has proposed several tests to determine if an entity has met the 
substantial role in preparing or furnishing an audit report.  We believe that the Board should 
reconsider whether the proposed rule will result in meaningful data or results, and whether the 
rule is applicable in all situations. For instance, in a particular country, personnel costs may be 
low and relatively more hours are incurred on the engagement (for example, in early career 
training of professionals), thus causing a situation where the audit firm may be construed to have 
played a substantial role in the audit although the subsidiary entity is immaterial to the issuer. In 
addition, in circumstances where the principal auditor and the auditor of a subsidiary company 
are not with the same international network of firms, the information necessary to make the 
measurement may not be available to the auditor of the subsid iary. 

Situations may exist where the scope of the audit changes (due to the issuer acquiring 
companies, etc.) whereby the firm auditing the subsidiary may not previously have met the 
criteria to cause it to be registered.  In these circumstances, we have concerns with respect to the 
Board’s processes for registering such a firm or whether the issuer’s subsid iary will be forced to 
change auditors to meet the proposed rule pertaining to “playing a substantial role”. We 
recommend that the Board adopt a simpler and more meaningful test for determining whether an 
entity or individual played a substantial role. We believe a consistent criterion is to measure the 
role based on the factor contained in proposed Rule 1001(n)(2), which is whether the assets or 
revenues of the subsidiary or component constitute more than 20 percent of the consolidated 
assets or revenues of the issuer. As noted by the Board, this definition would be consistent with 
the standard used in the independence rules for par tner rotation.  

Additionally, the determination should be performed at a fixed point in time. We believe 
application of the rule to the issuer’s prior fiscal year revenues and total assets as of the end of 
the prior fiscal year would provide a reasonable measure of substantial role. 

In the event the Board concludes that the proposed multiple tests are preferable, we believe the 
Board should consider a protocol for determining when and how the test will be applied.  For 
instance, some significance items, such as the hours and fees, may not initially be considered to 
have been met, but the criteria may be met upon issuance of the audit report. The Board should 
consider safe-harbour provisions in these types of events to avoid encountering the possibility 
for last-minute re-audits by another firm. In addition, including hours and fees as criteria could 
cause some firms to register and de-register if these factors change annually. 

Fees for Professional Services 

The proposed Form 1 requires applicants to provide fee information relative to their issuer audit 
clients for the year the audit report is prepared or issued and the applicant’s entire practice. Fees 
to clients for professional services are not consistently defined in the Proposed Rule, and are not 
consistent with fee information that is required to be provided to other regulatory bodies, in 
particular, the Commission. We believe this will create confusion to the public and require 
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unnecessary duplication and cost of efforts in reporting fee information. Accordingly, we 
recommend that the Board define the fee information required consistently among the various 
proposed Rules (or explain why the basis for the fee calculation is different), and conform the 
fee disclosure to the fee disclosure requir ements of the Commission. Additionally, we question 
what interest of the Board or investors would be served by requiring applicants to provide fee 
information relative to their non-issuer clients. We will discus s each of these matters in more 
detail. 

Definition of fee information is inconsistent 

Items 2.1 and 2.2 of proposed Form 1 require that fees be accumulated based on fees billed to 
the issuer. Item 3.1 of proposed Form 1 requires that aggregate fees of the applicant for its fiscal 
year be aggregated based on fees received. It is unclear why the fee information is being 
requested on an inconsistent basis. Accordingly, we recommend that the Board define the 
required fee information uniformly among the various proposed Rules, consistent with the 
Commission’s fee disclosure rules, or explain why the basis for the fee calculation and 
disclosure is different. Such reporting would provide the investing public with more uniform 
data with respect to fees.  Further elaboration pertaining to un iformity with the Commission’s 
fee disclosure rules is delineated in the next section. 

Conform requirements to Commission’s fee disclosure rules 

Items 2.1, 2.2, and 3.1 require that fees be reported in accordance with four categories, as 
follows: (a) audit services, (b) other accounting services, (c) tax services, and (d) services 
provided to the issuer other than those in (a), (b) or (c). These categories, as defined by the 
proposed rule, are not consistent with the fee disclosures  required either by the Commission’s 
existing proxy rules or the new fee disclosure rules in the Commission’s Final Rule: 
Strengthening the Commission’s Requirements Regarding Auditor Independence, released 
January 28, 2003 (Commission’s Final Rule). We cannot envision a justification for requiring an 
aggregation of fees different from those required by the Commission.  

If the Board requires use of a different aggregation method, the data likely will not be 
reconcilable to or consistent with the data reported publicly by each issuer. Indeed, no issuer has 
nor will be required to report primary fee data consistent with the Proposed Rule. We believe it 
is inappropriate to report this information on an inconsistent basis, because users of the 
information will not understand that it is not comparable, or that it cannot be reconciled. In 
addition, the inconsistencies in the definition of required fee data likely will result in additional 
data accumulation outside the normal operating systems of the applicant, and quite possibly 
outside of the normal internal control processes of the applicant. This will increase the risk of 
inadvertent errors and create significant costs and inefficiencies by requiring the aggregation of 
the same data in two different ways. Many applicants will not have common systems with 
member firms around the world and will use a substantially manual process for this data 
accumulation.  
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Accordingly, we recommend that the categories of fees used in the final rule be modified to 
conform to the Commission’s fee disclosure rules used by the issuers in filing their applicable 
fee information with the Commission. 

Obtain information directly from the Commission 

The uniform reporting of fee data would be further enhanced if the Board were to obtain the data 
directly from the proxy or information statements already filed with the Commission. Applicants 
would then be required to provide fee information only for its issuer audit clients that are not 
required to comply with the Commission’s proxy rules. Such a process would provide data that 
is more current, eliminate a significant duplication of efforts, and reduce the possibility of errors 
in reporting. Thus, we recommend that the Board work with the Commission’s staff to develop a 
mechanism to obtain this information directly from the Commission. In the interim, audit firms 
could gather the fee data, albeit in an efficient manner, and supply it to the Board. 

Board lacks a basis to require certain applicant information 

We are particularly concerned with Part III of proposed Form 1. It requires the applicant to 
provide fee information with regard to all services provided to all of the applicant’s issuer, non-
issuer, audit and non-audit clients. Firstly, many applicants do not account for fee information 
related to their non-issuer and non-audit clients in a manner to be able to aggregate the fees in 
accordance with the proposed Form 1. If the Board proceeds with this requirement, we 
recommend that firms be able to provide such fee information in a manner consistent with the 
way the applicant manages its business.  This would be sim ilar to the way in which issuers report 
segment information pursuant to Statement of Financial Accounting Standards No. 131, 
Disclosures about Segments of an Enterprise and Related Information. We believe that a prudent 
action for the Board would be to allow similar reporting by an applicant. 

Secondly, we question the need for the Board to require applicants, most of which are 
non-public entities, to provide information relative to their non-issuer clients, and 
relative to the results of the operations of their businesses. We recognise that 
Sarbanes-Oxley Section 102(b)(2)(C) provides that, in addition to disclosing fees 
received from issuers, the applicant shall submit “such other current financial 
information for the most recently completed fiscal year of the firm as the Board may 
reasonably request, and Section 102(b)(2)(H) permits “such other information . . . as 
necessary or appropriate.”  However, the Board has not provided an analysis of the 
public interest objectives that would be served by this disclosure. We also recognise that 
some of this information is reported in a summarised manner in the media in the US; 
however, it is not reported in the same level of detail as is proposed by the Board and it 
generally is not reported by firms around the world (pa rticularly for firms who do not 
have large public company audit practices). Therefore, at a minimum, we recommend 
that the Board reconsider its need of this information, and in the alternative afford 
automatic confidential treatment of this information if required by the f inal rule. 
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Other fee reporting matters 

We believe that the Board intended that the fee information required by Items 2.1.and 2.2 of 
proposed Form 1 discussed above be presented including fees of associated entities on a basis 
consistent with the fee disclosure requirements of the Commissions. Such fee data would 
represent gross fees not only of the applicant, but also of other member firms of the same global 
network. The Board should clarify this requirement in the final rule.  We reiterate our position 
that the Board should conform its reporting requirement with the Commission’s fee disclosure 
rules. 

The application of Items 2.1.and 2.2 of proposed Form 1 to investment company issuers requires 
clarification.  It is not uncommon for a single trust, comprised of multiple series of portfolios 
with varying fiscal year ends, each of which is audited, to be registered as an issuer.  A firm may 
audit some or all of the series of portfolios in the trust.  We believe Items 2.1 and 2.2 of 
proposed Form 1 should require trusts to be listed as a single issuer with (1) disclosure of 
aggregate fee data for the series and (2) the date of the audit report listed as “various” where 
series of  portfolios have multiple fiscal year ends.  Listing each series of portfolio in a trust on 
the application provides no meaningful additional information and results in significant 
duplication of data, as generally the fee data for the investment advisor and its affiliates that 
provide ongoing services to the issuer will be the same for each series of portfolios.   

Finally, we request clarification of certain registration issues for those issuers who are 
required by local law or custom to have joint audits.  For example, the final rule should 
indicate whether one or all of the firms involved in a joint audit must register, and 
indicate the portion of the audit fee that must be reported by each firm (for example, if 
all firms in a joint audit are required to register, each firm should report the amount of 
fees it billed, not the fee for the entire audit). 

Consents of Employees 

Proposed rule 8.1(b) requires that the applicant agree to “secure and enforce” from each 
associated person a consent to “cooperate in and comply with any request for testimony 
or the production of documents made by the [Board].” The proposed rule presents three 
significant issues concerning the interests of individual employees and partners of the 
applicant. 

As the Board does not have the legal authority to compel the production of information 
or testimony, we appreciate the need for cooperation by applicants to permit the Board 
to perform its oversight functions effectively. At the same time, individuals have a 
substantial personal interest to not waive for the future their right to refuse voluntarily to 
provide information or especially testimony that could be used against them in collateral 
proceedings, pursuant to Section 105(c) of Sarbanes-Oxley.  The legal ability of the 
applicant to force existing employees to waive these rights as a condition of continued 
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employment is a matter of the law in various jurisdictions around the world, and as 
discussed later in this letter in several jurisdictions could represent an unlawful material 
change in conditions of employment.   

A second concern is whether the Board can impose this condition on professionals as, 
effectively, a condition of the continuation of their careers as auditors of public companies.  
Legal standards require that actions with significant impact on individuals’ liberty interests 
cannot be imposed by governmental bodies without procedures permitting a meaningful 
opportunity for comment and review. In addition, procedural concerns are implicated by the 
potential collateral effects discussed later in this letter, such as legal or professional liability, that 
are certain to follow the waiver of rights imposed by the proposed rule.   

Finally, the applicant’s ability to compel consents from an “independent contractor or entity”  as 
currently included in the definition of “associated persons” is even more limited, and to the 
extent that the term incorporates individuals or entities with only a tangential relationship to the 
audit would appear to be of marginal utility to the Board’s investigative responsibilities. 

For these reasons, we suggest that proposed Rule 8(1)(b) be rewritten to require that the 
applicant “use its best efforts to secure and enforce” the consents of cooperation from its 
associated persons. 

We also suggest that proposed Rule 2104 be changed to permit applicants the option to gather 
the consents of their partners and employees through an electronically generated response, 
similar to the method of certain firms for confirming individuals’ compliance with independence 
rules, as opposed to requiring the gathering of manual signatures of many thousands of partners 
and employees. 

Objections to Reporting of Prior Criminal, Civil and Administrative Proceedings  

Part V Exceeds the Statutory Authority of the Board  

The proposed rules in Part V require reporting of legal and administrative proceedings in 
five categories covering a prior period of one to ten years.  It is conceded by the Board 
in the Section-by-Section Analysis discussion of Part V that to the extent that these items 
cover proceedings that are no longer pending, or that do not relate to audit reports, they 
are broader than permitted by Sarbanes -Oxley. While Section 102(b)(2)(H) of Sarbanes-
Oxley permits the Board to gather “other information” in addition to that specifically 
identified in Section 102, we do not believe that it is legally sound construction of 
Sarbanes-Oxley to rely on the provision as permitting the Board to ignore the express 
restriction included in Section 102(B)(2)(F):  “Information relating to . . . pr oceedings 
pending against the firm . . ..”  We submit that any attempt of the Board to gather 
information or regulate behaviour beyond that expressly permitted by Sarbanes-Oxley, 
to which the Board owes its existence and which both provides and limits its powers, is 
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ultra vires.  Consequently, the proposed rules in Part V must be redrawn to conform to 
the limited powers of the Board. 

The Information Requested is Overbroad and Will be Unduly Burdensome on the 
Applicants 

In addition to and apart from the legal defects of Part V, we request the Board reconsider 
the breadth of these rules on several grounds. 

Firstly, we do not believe that the Board has balanced the considerable burden on the applicant 
of assembling this material, in the form requested, with the limited value of such material to the 
Board.  KPMG member firms have not organised their information systems in a manner that 
permits retrieval of much of the material requested, and for certain categories and for earlier 
years the only way to identify responsive information is a manual review of many hundreds of 
case files. 

To take one example, Item 5.4 of proposed Form 1 calls for records of all administrative and 
disciplinary actions against the applicant or associated persons “in which a vio lation was 
rendered, or a sanction entered” in the previous ten years.  While we believe such matters were 
relatively few, our record keeping systems do not allow us to identify them without reviewing 
the records of many hundreds of  investigations and inquiries over this time period, retrieving 
tremendous amounts of material from storage, and performing detailed legal reviews to 
determine which of those matters meet the Board’s criteria.  That burden is exacerbated by the 
ten year time frame, by the fact that information is sought even with respect to personnel no 
longer with the firm, and for matters related to reports for non-issuer clients.  

Item 5.5 also presents practical problems insofar as it requires the reporting of felony or 
misdemeanour convictions of individuals unrelated to their activities as employees. A firm, in 
most cases, would not have had direct involvement in the matters, which might in fact have 
taken place before the individual’s association with a firm.  Institutional memory may be a 
source for some such information, but will not be complete or reliable. 

Similar difficulties are presented to a lesser degree concerning the other categories of 
prior proceedings.  We accordingly request the Board to consider the relative need for 
the information about older proceedings in light of the probable thousands of hours of 
personnel time required for applicants to review materials in order to generate required 
responses, and suggest that three years coverage of prior proceedings under Items 5.2, 
5.4 and 5.5 would appropriately balance the burden associated with this element of the 
applications. 

A different problem presented by Item 5.4 is the requirement that concluded proceedings that 
remain confidential by their terms or by law nevertheless require disclosure to the Board.  Any 
individuals involved in these proceedings are entitled to continued confidentiality, and the 
applicant is not in a position to waive that right on their behalf, especially with respect to 
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individuals who are not currently employees or partners of the applicant.  There may be similar 
circumstances pertaining to proceedings which must be identified under other Items of Part V.  
We believe that Part V must be amended to permit applicants to omit information from their 
responses  “where disclosure would violate confide ntiality rights of individuals protected by 
law.” Another difficulty posed by the rule is the virtual impossibility of compliance to the extent 
that “persons associated with the applicant at the time that the events in question occurred” 
includes any “independent contractor or entity”.  KPMG suggests that the applicant only should 
be charged with the responsibility to use its “best efforts” to assemble information regarding 
proceedings involving those who are not partners or employees of the applicant. 

Information concerning administrative and legal matters is confidential and should be protected 
from disclosure 

Finally, we believe that the procedures for the protection of confidential information under Rule 
2300 offer an ineffective and cumbersome means of protection of the sensitive public and 
non-public information submitted under Part V.  This information could be damaging to the 
interests and reputations of individuals and be subject to misuse by the competitors and 
adversaries of the registrant.  Conversely, we cannot contemplate how permitting unrestricted 
access to this data would advance the Board’s mission or serve the legitimate interests of the 
public.  We comment on the problems presented by the mechanics of Rule 2300 below; with 
respect to the Part V information, however, KPMG suggests that the nature of this information 
supports amending the Board’s proposed rules to provide confidential treatment of all 
information in this portion of the application.  

Listing of Filings Disclosing Accounting Disagreements with Public Company Audit 
Clients 

In our foregoing comments, we raised questions as to the reasons why the Board was 
requesting from the applicant information that is already filed with and publicly 
available from the Commission.  Item 6.1 of proposed Form 1 requires disclosures with 
respect to the existence of disagreements with issuers. We believe that the Board should 
consider whether reporting of such situations by a US public accounting firm is timely or 
simply a duplication of publicly available information. Under current practice, the issuer 
must file a Form 8-K that discloses the nature of the disagreement, along with 
correspondence from the public accounting firm that denotes the firm’s agreement or  
disagreement with the information contained within the Form 8-K.   

We believe that a more cost efficient and timely method for the Board to obtain inform ation 
pertaining to such accounting disagreements with respect to US firms is to have the Board 
incorporate into its electronic data system, a direct link to the SEC EDGAR database in which it 
can access the pertinent Forms 8-K on a real-time basis. 

We also note that in Item 6.1(b) of proposed Form 1 the Board is requesting additional 
information with respect to matters pursuant to Item 304(a)(3) of Regulation S-K, 17 C.F.R. 
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229.304(a)(3).  We believe that the request for the disclosure information, as currently defined in 
Item 6.1(b), is too broad and inconsistent with the information request in Item 6.1(a) and with 
the correlating provisions of Sarbanes-Oxley.  As we recommended in the foregoing paragraph, 
we believe the Board should consider sources that are already readily available in the public 
domain for such disclosures or information. 

Protection of Confidential Information 

Proposed Rule 2300 provides a procedure for guarding certain confidential information 
provided in the registration application.  The procedure is burdensome to the applicant 
and, apart from the Board’s comment in footnote 11 of its proposing release (PCAOB 
Release No. 2003-1) that the Board is not an agency of the government and thus not 
bound by laws restricting disclosure of information, there is no rationale advanced why 
the Board nonetheless should not follow the familiar and effective Freedom of 
Information Act (FOIA) procedures instead.  The procedures under proposed Rule 2300, 
especially those requiring an individualized and detailed justification of the need for 
confidential treatment in connection with each request (proposed Rule 2300(d)(2)), are 
unwieldy and compliance by applicants will be unnecessarily time-consuming.  The 
resolution of these confidentiality issues will saddle the Board with a significant burden 
as well.  A FOIA-type approach is preferable, permitting the applicant in good faith to 
designate information as confidential under the terms provided by proposed Rule 2300, 
and honouring the presumption of confidentiality unless challenged, at which point the 
applicant will be required to support its claim. 

In this respect, there should also be a general presumption for all foreign public 
accounting firms that if the registration information provided is not publicly available in 
the foreign country then there should be an automatic presumption that it will also not be 
made public in the US. 
 
In addition, the Board has set no criteria or standard of proof for its resolution of confidentiality 
requests, and has provided no opportunity to be heard and no form of review of its decisions, 
contrary to the standards of administrative due process. 
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PART II – ISSUES UNIQUE TO FOREIGN FIRM REGISTRATION 

KPMG is pleased to note that the Board has recognised that there are issues associated 
with non-US firms’ registration and encourages the Board to continue to work with 
overseas governments, regulators and professional bodies to resolve these issues. 
 
We wish to stress, however, that registration outside of the US is complicated by both 
the existence of local laws and regulatory bodies. We believe that as a ge neral principle, 
the registration process itself must not cause any foreign firm to breach local laws. 
Where such conflicts exist the Board must work with national governments and 
regulators to resolve the issue. In addition, we believe that the registration process itself 
should be harmonised, in so far as is possible, with registration information already 
required by equivalent overseas regulators (to minimise inefficiencies and unnecessary 
costs).   
 
In its proposing release, the Board indicated its intent to convene a public roundtable 
discussion concerning the registration and oversight of foreign public accounting firms, 
and invites commentators to address a number of questions.  Our thoughts on these 
questions are set out below. 

Question 1 - Is it feasible for foreign pub lic accounting firms to register within 180 days 
of the date of the Commission’s determination that the Board is capable of operating?  
Should foreign public accounting firms be afforded some longer period (e.g., an 
additional 90 days) within which to register? 
 
This is the first time this much  information (both in terms of volume and detail) has 
ever been requested from foreign public accounting firms by any national regulator .  
Many firms will not be sufficiently prepared to produce this detail of information within 
the short time frame proposed in the rules. 
 
Obtaining reliable and complete information for a very large number of individual practices (we 
currently believe that KPMG would be required to register in at least 40 countries) would 
involve the development of new systems and processes in many jurisdictions (all of which must 
be rigorously tested).  
 
A further issue for non-US firms is that the proposed Form 1 is written explicitly with US 
accounting firms in mind. Non-US firms are inevitably going to encounter difficulties in 
translating some of the requirements into local equivalents. Legal advice will have to be obtained 
to determine what the local legal equivalent codes and statutes are for the required disclosures of 
various civil, criminal and other proceedings, in particular in  identifying specific local law 
equivalents for the direct sections of the United States Code quoted in Item 5.5 a (3) of proposed 
Form 1. 
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In addition, in many countries outside the US, the overall fee information requested 
under item 3.1 of proposed Form 1 (analysed by audit, other accounting, tax and other 
services) is unlikely to be readily or consistently available from domestic accounting 
firm’s information systems. Indeed in many countries there is no requirement for 
accounting firms to analyse audit and non-audit fees in such a way, except for the 
information required for US proxy statement purposes, which, in many countries, is 
accumulated for relatively few companies largely through manual processes. 
Accordingly it will be extraordinarily difficult for many accounting firms to analyse total 
fee income in the required format. It  is very unlikely that this information could be 
reliably produced within 180 days.  Not only will this be an enormous effort for the 
initial registration; as we also expect the Board to require that this information be 
periodically updated, we believe it will be a substantial effort each time a firm is 
required to provide an update. 

 
Based on all of these issues we suggest an extension of at least one year should be 
granted to foreign firms before the initial registration is required.  This extension would 
give more time to non-US firms to establish appropriate systems and processes to enable 
reliable information to be submitted during the registration process. However, the 
practical difficulties cannot be overestimated and time alone will not necessarily enable 
the legal obstacles discussed in question 4 below to be overcome.  This period should 
also therefore be used to continue discussions between the Board and overseas 
governments and regulators to agree how conflicts with local laws could either be 
resolved or be addressed during the registration process. 

 
Question 2 - Are there any portions of Form 1 that are inapplicable, or that should be 
modified, in the case of non-U.S. applicants? 

 
There are certain portions of the proposed Form 1 which we believe should be modified 
for non-US applicants. 

Firstly, we suggest that Item 3.1 (Applicant’s Revenue) of the proposed Form 1 should 
be modified to take account of the difficulties described above in analysing total firm 
revenue in the manner required. We suggest that (if a total  revenue analysis is required 
at all) foreign firms should be permitted to analyse their total revenue in a manner 
consistent to that in which they manage their business. 

In addition, the fee disclosures required under Part II of the Form 1 are not required 
disclosures in many non-US countries. This information will not be readily available 
from many firm’s accounting systems. We suggest therefore that for foreign public 
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accounting firms that this information only be required for those issuers for which the 
applicant has prepared an audit report during the current ca lendar year. 

We also believe that Item V (Listing of Certain Proceedings Involving the Applicants 
Audit Practice) is unduly onerous for all accounting firms (our general comments on this 
proposal are given on page 15).  In addition though, we believe that the information 
requested on any criminal, civil, government or administrative and disciplinary action or 
other proceedings brought against individuals has little relevance to the Board if the 
individual concerned does not participate in or contribute to the preparation of an audit 
report of an issuer. The provision of such sensitive information (which may not 
previously have been on the public record especially where the case is pending) could be 
seriously prejudicial to both the accounting firm and the individual concerned. We 
suggest therefore that, for non-US applicants, the information required for individuals be 
limited to those involved in the preparation of an issuer’s audit opinion during the 
periods required for disclosure. We would also like to draw to your attention the legal 
impediments which exist in certain jurisdictions to providing much of the information 
required under Item V.  

We believe that the consent required under Item 8.1 must be modified for those foreign 
jurisdictions where an employer is prohibited under local employment laws (e.g., 
Germany and Canada) from making it a condition of an employee’s employment that the 
employees consent to co-operate with the Board. In addition, we believe that legally this 
consent could not be given for those countries where legal impediments to registration 
exist (e.g., in Switzerland where it is the individual rather than the public accounting 
firm who is held personally liable for any Swiss law violations) until those impediments 
have been appropriately resolved.  

The issue of legal impediments to registration is discussed further in Question 4 below. 

Question 3 - In addition to the information required by Form 1, is there any additional 
information that should be sought from non-U.S. applicants?   

 
The Board needs to have a detailed understanding of the oversight and monitoring 
processes already in operation by national regulators.  However, it would be more 
efficient for the Board to request this information directly from the local regulatory 
agencies themselves, rather than from individual applicants. Thus, the Board should 
implement a process to identify the primary regulatory body that oversees the accounting 
profession in each significant jurisdiction, and communicate directly with such 
regulators about these matters. 
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Question 4 - Do any of the Board’s registration requirements conflict with the law of any 
jurisdiction in which foreign public accounting firms that will be required to regi ster are 
located?   

 
The obligations that are associated with registration (e.g., consenting to give testimony 
or making documents available to the Board together with the general presumption that 
all registration information would be made public) conflicts with the domestic 
legislation of a number of countries.  

 
In helping determine the legal impediments to registration the major accounting firms 
(Ernst & Young,  KPMG, PricewaterhouseCoopers and  Deloitte Touche Tohmatsu) 
have commissioned Linklaters and Alliance (“Linklaters”) to undertake legal research on 
key countries. Much of the legal interpretation included in our letter is based upon the 
Linklaters report. We refer the Board to this report for full details of actual and potential 
conflicts with law in the countries investigated. 

 
Based on the Linklater’s work, there are common lega l issues associated with the 
registration process for many countries; specifically conflicts around the issues of client 
and third party confidentially, data protection and employment law.  We believe that 
there are specific issues that the Board will need to resolve in this respect for many 
countries; across the European Union (EU) generally (for data protection issues), France, 
Switzerland, Germany, Japan, Israel and the UK to name but a few. Also in Canada 
there are client confidentiality and privacy law issues which must be resolved. 
Accordingly, whilst domestic applicants in these countries may want to register with the 
Board, their domestic legislation might make this a criminal offence.  
 
EU wide issues 
 
The major legal issue for EU member states is that much of the information required by 
the Board would amount to “personal data” under European Commission (EC) directive 
95\46\EC dealing with data protection.  Such data includes the details of all accountants 
associated with each firm and information relating to criminal, civil or administrative 
actions or disciplinary proceedings pending against each firm. Consent by the proposed 
“data subject” is one relevant condition for processing the data without breaching the 
requirements of the directive. Howeve r, whilst issuers might accept that they need to 
provide consent in order to enable their auditor to register, the issue is less clear for 
employees and associated persons.   
 
In addition, the directive prohibits transfers of personal data to countries outside the 
European Economic Area which do not provide adequate data protection or which are 
not prepared to enter into appropriate contractual arrangements to provide that 
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protection.  This principle would be relevant to the disclosure of any personal data 
required by the Board.   

 
France 

In France, legal issues would arise if client or other information (i.e. testimony) were 
required by the Board as part of the registration process. Articles L225-240 of the 
French Commercial Code decrees that audit firms ar e prohibited from communicating 
any knowledge gained by the auditor in the course of his engagement to a third party. 
There are criminal and disciplinary sanctions as well as possible civil liabil ities for 
violation of this principal. Client consent would allow the auditor to gain protection from 
civil liability but not the criminal liability associated with the transmission of this 
information.  

Current French legal provisions provide for a release from professional secrecy 
obligations to the benefit of the French Market regulator (i.e., Commission des 
Operations de Bourse (COB)). However, no specific  French legal provision provides for 
a waiver to the benefit of a foreign controlling body such as the Board. Therefore, any 
communication to the Board would be considered as a breach of professional secrecy.  

Switzerland  

Swiss accounting firms are subject to several secrecy provisions under Swiss law, the 
violation of which is a criminal offence. Some of these provisions are contained in the 
Swiss Penal Code and others in specific acts regulating certain types of Swiss company. 
As a general rule it is the individual who is punishable for violations of these laws  
rather than the firm itself. Article 321 of the Swiss Penal Code requires that auditors 
maintain the confidentiality of their client’s affairs. A breach of this article is a criminal 
offence. It is irrelevant whether the information is revealed orally, in writing or by 
furnishing copies of working papers; all of these methods are considered to breach the  
confidentiality duty imposed by Article 321. In addition to the Swiss Penal Code, client 
confidentiality is also protected under Article 47 of the Banking Act (for Swiss banks) 
and Article 43 of the Federal Act on Stock Exchanges and Securities Trading Act (for 
issuers on the Swiss stock exchange). 

However, these provisions not only protect the confidentiality interest of the audited 
company but also the confidentiality interests of any relevant third parties affected. 
Obtaining consent of clients to release papers would not prevent a breach of the Code as 
this would not protect the third parties affected (e.g., in the case of a Swiss bank consent 
would also have to be obtained by all of the bank’s clients). 
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In addition to the above, legal impediments exist regarding the provision of details of 
legal proceedings against Swiss applicants which is not publicly available information. 
Specifically, Article 273 of the Swiss Penal Code prohibits the forwarding of 
information that is not publicly known to foreign governmental bodies. Client consent 
could not exempt an accounting firm from any liabilities arising from breaching this 
article. 

Germany 

In Germany audit firms are required to maintain client confidentially under both 
professional regulations and under Section 323 of the German Commercial Code and 
Section 43 of the Accountants Ordinance. Any breach of these provisions is a criminal 
offence. The accountants duty to keep information confidential is mirrored by a personal 
right to refuse to testify (under Section 383 of the Civil Procedures Act and Section 53 
Criminal Procedures Act). Furthermore, in accordance with the accountants right to 
refuse to testify under Section 97 of the Criminal Procedures Act, the working papers of 
an accountant cannot be seized for use as evidence in criminal proceedings where the 
accountant has refused to testify. 

In order to address issues of client confidentiality and secrecy, as required by the 
German Commercial Code, specific consent would be required.  Whilst issuers might 
have little choice but to provide consent if they are not themselves to breach the Board’s 
rules, it is by no means certain that individual employees of the firm could be forced to 
give consent, particularly if they are not themselves involved in the audit of issuers. In 
addition, it is pertinent to note that the constitutional right of individuals not to give self-
incriminating testimony could not be waived by German registered public accounting 
firms as the right does not belong to a firm but rather to the individual.  

Similarly, under the German data protection law, any disclosures made under items 5.1 
to 5.5 of proposed Form 1 need to be subject to the consent of all parties involved. It is 
unlikely that non-issuers would ever give consent to release this information. 

Finally, it is doubtful as to whether amending an employee’s contract of employment to 
force them to co-operate with the Board (or otherwise face dismissal) would be upheld 
in German Courts as it appears to contravene the German Protection from Dismissal Act. 

Japan 

In Japan registration with the Board is likely to give rise to client confidentiality issues 
under Article 27 of the Law concerning Certified Public Accountants (Law No 103 of 
1948). This law prohibits an accountant from providing client confide ntial secrets to a 
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third party without due reason.  Similar client confidentially issues arise for auditors 
under their Obligations under the Civil Code (Law No.89 of 1896). Client consent would 
not totally resolve these issues as the consent c ould not cover any third party confidential 
information obtained during the course of the audit.  

In addition, much of the personal data required under the Proposed Rules for registration 
would likely contravene a new proposed Japanese Data Protection Law.  

Finally, both the employee consent (required as part of registration) and the proposed 
disciplinary powers of the Board potentially conflict with Japanese Emplo yment law. 

Israel 

In Israel potential issues with registration arise in respect of conflicts with the Israeli 
Privacy Protection Law (1981) which prohibits the violation of the privacy of another 
person without that person’s consent and potentially with Israeli labour law (where even 
if consent is given a court may rule that the consent is not validly given). 

United Kingdom (UK) 

In the UK there are potential legal conflicts arising in respect of data protection 
(described above), client confidentiality and employee confidentiality.  

The duty of an auditor to maintain client confidentiality is embodied in English 
Common Law. Although express client consent for releasing this information to the 
Board could be given this could never release the auditor from confidentiality 
obligations to any relevant third party (to whom a common law duty of confidentiality is 
also owed). 

In addition, the requirement for a public accounting firm to agree to secure consent from 
all employees regarding their compliance with requests for testimony and the production 
of documents could give rise to potential employment liabilities (in particular liability 
for unfair dismissal). Even if consent is obtained (i.e., being made a condition of 
employment) employees may have the right to refuse to testify or disclose documents on 
the grounds of the privilege against self -incrimination. Finally, UK public accounting 
firms could find themselves subject to unfair dismissal claims if required by the Board to 
dismiss or suspend employees when such sanctions are unreasonable in the 
circumstances. 
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It is important to note that in those countries where there are legal impediments over 
access to working papers, this will not only hinder the ability of those foreign accounting 
firms concerned to register with the Board, but it will also hinder the ability of those US 
accounting firms that rely upon the opinion of those foreign firms to comply with 
Section 106 (b) (2) of the Sarbanes-Oxley Act (i.e. consenting to provide the working 
papers of that foreign public accounting firm to the Board). 

These conflicts are by no means an exhaustive list but are indicative of the types of issues that 
the Board will have to address before many foreign public accounting firms can register. There 
are a number of possible solutions available to the Board depending on the circumstances in each 
jurisdiction.  The Board could either try to negotiate with overseas governments for a waiver of 
the respective laws or it could enter into a specific agreement (through the extension of existing 
memoranda of understanding with overseas regulators) to delegate any issues that breach local 
laws to the local regulator. Failing this, the Board must exempt foreign public accounting firms 
from that aspect of the registration (or oversight) which causes the breach in local law. 

Question 5 - In the case of non-U.S. firms that are required to register because they play a 
substantial role in the preparation and furnishing of an audit report on a U.S. issuer, is the 
Board’s definition of “substantial role” appropriate?   

 
Our comments on the definition of ‘substantial role’ are given on page 11.  

Question 6 - Should the requirements to register be different for foreign public accounting firms 
that are “associated entities” (as defined in the Board’s rules) of U.S. registered public 
accounting firms than for foreign firms that are not associated with U.S. registered firms? 

 
No, we do not believe that the registration requirements of foreign public accounting 
firms that are ‘associated entities’ of US registered public accounting firms should be 
any different from those that are not associated with US registered firms.   

Question 7 - Should registered foreign public accounting firms be subject to Board inspection?  
Could the Board, in some cases, rely on home-country regulation in lieu of inspection of foreign 
public accounting firms?  If so, under what circumstances could this occur?   

 
Firstly, it is acknowledged that the Board has certain oversight obligations under 
Sarbanes-Oxley which it needs to fulfil. 

However, KPMG believes that the inspection of foreign public accounting firms should 
be exercised by a competent regulatory authority either national or supranational (such 
as the EU) otherwise there will be dual oversight for audit firms operating in major 
countries outside of the US.  
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Dual oversight is undesirable as it may be unlawful where it breaches national 
sovereignties, will be inefficient, costly and will potentially lead to conflicts with 
national regulators.  For example, certain countries’ regulatory and legal systems forbid 
foreign inspectors from conducting inspections of local audit firms on their national 
territory (e.g. Ge rmany, Switzerland, UK, Israel and Japan). In the case of Switzerland 
and Germany, the consent of the relevant registered public accounting firm would not 
suffice to overcome the legal impediments, for these countries the Board needs the 
permission of the local governments concerned. However, for the UK, Israel and Japan 
inspections could be undertaken as long as the public accounting firm gave their consent. 
However, where consent was refused the local courts would be unlikely to find in favour 
of the Board (as pa rallel regulatory powers for these countries to exercise oversight on 
US public accounting firms do not exist). 

In order to bridge the obligations that the Board has under Sarbanes-Oxley and the issues 
and conflicts described above, we suggest that the Board continue its dialogue with 
regional and national regulators. This dialogue should establish firstly where equivalent 
oversight regimes exist and secondly ascertain how the Board can obtain the reliance 
that it needs from other national regulators, who in turn may take account of the 
applicable firm quality control procedures. 

Question 8 - Aside from Board inspection, are there other requirements of the Act from which 
foreign public accounting firms should be exempted?  If so, under what circumstances? 

KPMG does not believe that the Board should be responsible for undertaking 
investigations and disciplinary actions where a competent local regulator already fulfils 
this role. We believe that the existence of two regulators undertaking investigations and 
disciplinary actions is a cause for major concern.  

Firstly there may be conflicts between the two regulators, specifically where diverging 
decisions are reached by the differing bodies on the same issue. This will be complicated 
by registered public accounting firms having to operate two sets of standards (be they 
auditing, quality control or ethics). A further undesirable consequence would be loss of 
investor confidence if the differing findings were publicised. 

The disciplinary system envisaged by the Sarbanes-Oxley Act would also create a 
double jeopardy for many auditors who will also be subject to national disciplinary 
systems. This would contravene the principles of natural justice enshrined in domestic 
laws as well as under the Universal Declaration of Human Rights.  
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Question 9 - Are there requirements different from those the Act imposes on all 
registered public accounting firms that the Board should apply to foreign public 
accounting firms?   

See responses to previous questions. 
 
Question 10 - Should the Board’s oversight of foreign registered public accounting firms 
that are “associated entities” (as defined in the Board’s rules) of U.S. registered public 
accounting firms be different than its oversight of foreign public accounting firms that 
are not associated entities of U.S. registered firms?  Should the U.S. registered firm have 
any responsibility for the foreign registered firm’s compliance with the Board’s rules 
and standards? 
 

With regard to the first question, we do not see why a firm should be treated differently 
based on whether it is affiliated with a US registered firm. 

However, to the extent that national or supranational regulators consider unique 
characteristics of networks of firms in their oversight regimes, then the Board should 
consider such differences.  

With regard to the second question, we do not believe that a US firm should be assigned any 
responsibility for a foreign registered firm’s compliance with the Board’s rules and standards.
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PART III – OTHER COMMENTS  

Electronic Submission of Application 

Proposed Rule 2101 requires applicants to file the application and exhibits thereto electronically 
through the Board’s Web-based registration system. We recognise the efficiency of an 
automated registration process. However, we have two concerns with the Board’s proposal. 

KPMG’s most significant concern is related to the security and confidentiality of the information 
submitted. The Board recognises that all applications will contain some confidential information, 
and our concern relates both to the transmission of the information to the Board and security of 
the data once it has been accepted into the Board’s system.  

The Board proposes that applications be submitted over the Internet, an unsecured public 
network. The Board should recognise that confidentiality could be compromised during the 
transmission of information over the Internet and design the system to provide for an 
appropriately secure method of transmission. The Board should advise potential applicants of the 
measures taken to ensure security. Additionally, the description of the system as “Web-based” 
suggests that the system will be perpetually connected to the Internet. Similar to our previous 
recommendation, we recommend that the Board design the system to appropriately secure 
confidential information from unauthorised access, secure all information available on its 
system, both public and confidential information, from unauthorised tampering, and advise 
potential applicants of the measures taken to ensure security and confidentiality.  We believe it is 
incumbent that the Board’s system should undergo a thorough, independent review resulting in 
an attestation report that such controls are secure. 

Our second concern relates to the design of the information submission process. As proposed, 
applicants will need to submit vast amounts of information to the Board. To do so efficiently, the 
system should be designed so that an applicant may download from the Board’s system the form 
of application, input the required information “off line,” and then submit the completed 
application form. Additionally, the system should allow information to be gathered in an 
appropriate data storage medium by the applicant and electronically uploaded into the Board’s 
system. We believe that a system design in which the data must be entered into the system on 
line in real time would be unduly burdensome. 

Registration Fee  

In the Analysis of Proposed Registration Rules, the Board contemplates that the amount of the 
registration fee required by Proposed Rule 2103 will be determined by formula and that fees will 
vary based on the size of the applicant. We believe that the Board has selected the wrong 
criterion for determining the amount of the registration fee. The size of the applicant is not a 
direct measure of the amount of regulated audit services rendered by the applicant to its issuer 
audit clients. The mix of audit and non-audit services provided by accounting firms, as well as 
the mix of issuer and non-issuer clients, can vary considerably among firms. Fees based solely 
on the size of the firm thus may not be equitable among the firms; for example, if equal fees are 
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assessed to two firms and the first firm provides a smaller percentage of services to issuer clients 
as compared to the second firm, we believe the fee assessment will not be fair to the first firm. 
Criteria that are more appropriate are the number and size of the applicant’s issuer audit clients – 
the same criteria used to determine the amount of fees that are to be levied directly on issuers. 
Additionally, a fee should be assessed with respect to all issuer audit clients; therefore, for 
issuers with relatively small market capitalisation, the Board should establish a minimum fee.  
This will increase the likelihood that the registration fees assessed will bear an appropriate 
relationship to the level of auditing relating to an applicant’s issuer audit clients. 

Additionally, any registration fee should not include the cost of creating and maintaining the 
Board’s systems and other infrastructure, and should be restricted to the administrative costs of 
processing applications.  Otherwise many activities relating to the “examination/inspection” 
process will be assessed to applicants, which conflicts directly with the provisions of Sarbanes-
Oxley.  

Other Comments on Proposed Form 1 

Item 1.6, Associated Entities of Applicant 

Item 1.6 of proposed Form 1 pertains to associated entities of the applicant. The Board should 
clarify what information a registered public accounting firm that is a member of an international 
network or international association of firms is required to provide with respect to such members 
in its registration application. We believe the Board’s intent is for the applicant to report the 
name and national office address of such other member firms, and not detailed information about 
the member firms’ financial matters, personnel, litigation and other proceedings.  (For example 
an individual KPMG member firm would have no ability or recourse to compel compliance with 
a demand for such information, if requested to do so by the Board).  We recommend that the 
Board state this more explicitly in its final rules. 

Item 1.7, Applicant’s Licenses 

Item 1.7 of proposed Form 1 pertains to the applicant’s licenses. The Board should reconsider 
whether requiring the applicant to provide every license or certification number is desirable. We 
believe the Board’s intent is for the applicant to provide a listing of licenses and certificates from 
relevant state or national boards of accountancy (or form of entity with similar jurisdiction) 
evidencing the regulatory permission for the firm to practice public accounting in that 
jurisdiction. However, as the proposed Item is currently written, the applicant could construe the 
requirement to include business licenses from municipalities, counties, etc. The Board should 
clarify the type of license or certification that it is requesting of the applicant. 
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Item 2.3, Issuers for Which Applicant Expects to Prepare Audit Reports During the Current 
Calendar Year 

In our foregoing comments, we raised questions as to the reasons why the Board was requesting 
from the applicant information that is already provided to the Commission by issuers. Item 2.3 of 
proposed Form 1 pertains to the issuers for which the applicant expects to prepare audit reports 
during the current calendar year. Because of the timing of the annual audit cycle, it is not 
uncommon for a firm to be in a position of having to conduct a timely review of the interim 
financial information for an issuer audit client’s first fiscal quarter prior to the completion of the 
annual client continuance process. It is not until that client continuation process is complete that 
the firm is in a position to conclude on whether it will enter into an arrangement to prepare or 
issue an audit report for the  current year. For individual issuers, client continuance procedures 
occur over different per iods of the year. In addition, situations may exist at the time of filing an 
application with the Board, where the applicant may expect to perform the annual audit, but 
where execution of a formal arrangement or engagement contract has not occurred.  Another 
factor that has a direct effect on reporting such arrangements is that for public companies, the 
audit committee and shareholders must ratify or approve the appointment of the external auditor 
and such appointments take place continuously during the calendar year. As such, we believe the 
Board should reconsider the purpose and usefulness of this proposed requirement.  

Item 2.4, Issuers for Which Applicant Played, or Expects to Play, a Substantial Role in Audit 

Item 2.4 of proposed Form 1 pertains to issuers for which the applicant played, or expects to 
play, a substantial role in the audit. As noted in our comments with regard to Proposed Rule 
1001 (n), we believe that accumulating this data may be difficult, especially if the Board imposes 
the time and fees criteria for determining “substantial role”. We reiterate that the Board should 
reconsider requesting information with respect to those situations where the applicant audited or 
expects to audit more than 20 percent of the issuer’s consolidated assets as of the end of the 
issuer’s preceding fiscal year  or revenue for the issuer’s preceding fiscal year. 

Cost of Compliance  

The Proposed Rules require applicants to provide a large amount of information 
regarding their issuer audit clients and related fees, and overall firm revenues, much of 
which is not readily summarised from existing information systems. It also is proposed 
that firms provide a substantial amount of information regarding all of the accountants 
employed and litigation against the firm and its accountants and similar proceedings 
related to its audit practice. In addition, the Board is establishing a complex and costly 
infrastructure to collect, maintain and analyse this information. We observe, however, 
that the Proposing Release does not discuss the justification for the significant costs of  
complying with the Proposed Rules and the related infrastructure. We also have a 
concern that the largest firms will bear a disproportionate amount of these costs, 
especially for the creation of the Board’s systems and infrastructure. Also, as indicated 
elsewhere in this letter, we question the need for the Board to obtain certain specific 
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information, and whether Sarbanes-Oxley provides a basis to request such information. 
We believe the Board should provide an analysis of the costs and benefits of its 
proposals, and specifically address and provide its rationale for requesting information 
that is not explicitly contemplated by Sarbanes-Oxley.  

Comment Period 

Finally, we wish to respond to the Board’s deadline for receiving comments with respect 
to its proposed rules for the registration process.  While we recognise that the Board is 
attempting to meet its April 26, 2003 operating deadline to the Commission, parties 
wishing to respond to the Board’s proposed rules had only 24 days in which to read, 
interpret, and comment on the proposals.  Many of the Board’s proposed rules appear 
ambiguous and contain intricacies that may have far reaching implications for an 
applicant.  We have met the Board’s deadline in the spirit of cooperation and support; 
however, we believe a longer comment period would have been an appropriate decision 
by the Board, in which it would have afforded respondents the time needed to better 
understand the proposed rules. Accordingly, we recommend that comment periods for 
future Board proposals be more consistent with customary due-process procedures. 
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March 31,2003

Mr. GordonSeymour, I/_L_L_U _J_/_i
office of the Secretary
PCAOB

1666 K Street, N,W. _y.._, _-Washington, OC 20006-2803

Re: PCAOB Rulemaking Docket Number 1

Dear Mr. Seymour:

This letter is the response of The Leading Edge Alliance to your request for
comments regardingthe PCAOB's ProposedRule Number 1. The Leading Edge
Alliance is an allianceof major independently-ownedacoountingfirms that havethe
combinedrevenuesof over $600 millionwith over 4,000 staff. A LEA member
directoryis locatedat www.LeadinaEdoeAIliance.com.

We strongly support the need to strengthen the public's perceptionof auditor
independenceand to restore the qua(ity(perceivedand, in soma cases, real) of the
audits of issuersof financialstatements,and we appreciate the responsibilitythat
the PCAOB is undertaking, in that regard, we agree with many aspects of the
aforementioned proposed rules particularlythose that would require all public
accountingfirms, includingforeignfirms, to registerwith the Boardand meet similar
qualitystandardsas enforced bydirect inspectionof the PCAOB. Whilewe support
theseconstructivechangesto enhance financialreporting in the United States,we
believethat someof the Board'sproposedrules may not benefitinvestorsor serve
the publicinterest. On the contrary,whilethese proposedrules are broadin scope,
the implementationof them may lead to an impedimentto the capital markets by
smallerissuers.For decades, the capital market system in the United States has
been the wodd's leader; we should stdve for the continence of this in our
generation. Therefore, we believe that considerationof the concerns delineated
below should be made before adoptingfinal rules, as these rules defined in
rulemakingdocket number 1 may unfairly penalize smaller issuers and smaller
qualityaccountingfirms.

Summary of the thrust of the $arbanas-Oxley Act as it relates to the PCAOB:

In July 2002, congresspassedthe Sarbanes-OxieyAct of 2002 (the "Act"),The Act,
and the many rules the Securitiesand Exchange Commission is in the processof
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adopting,make sweepingchangesto improvethe reliabilityof corporatereporting.
A portionof the act empowersthe PCAOBand is intendedto improvethe oversight
of the auditingprofession.Inthisregard,the PCAOBwill:

• Require accountingfirmsthat audit publiccompanies to registerwith the
PCAOB;

• Have the authodtyto set auditingstandards;
• Perform annual inspectionsof accountingfirms that audit more than 100

issuers(andat leasttdenniallyfor otheraccountingfirmsthat audit issuers);
• Investigateand disciplineaccountingfirmsand individualauditors.

Implementation concerns related to the Proposed Rule Number 1

We agree with mostof the generalrulesoutlinedfor registrationof accountingfirms
which seem to be appropriate for the implementationof the responsibilitiesnow
undertakenby the PCAOB someof whichare listedabove. However,we believe
that some of the informationmay not be germaneto the task at hand or undefined
inthe proposedrule. These include:

• The roster of accountingfirm employees needs to be registeredwith the
PCAOB;

• Disclosureof audit fees chargedby issuerfor past, presentand estimated
futureyear;

• The allocation of the PCAOB's fees charged to accounting firms is not
delineatedin the proposedrule;

• Independenceandauditfees.

Roster of accounting firm employees

The necessity of accountingfirms registeringtheir employee rester, we believe,
wouldnotbe an appropriateimplementationof the spiritof the Sarbanes-OxleyAct.
We concur that the appearanceof independenceis impaired if an accountingfirms
employee, or partners, become an employee of a registrant for whom the
accountantpreviouslyauditedwithinthe pastyear. However,we firmlybelievethat
the registrationof the rosterof employeesis unnecessaryand raises the cost of
doingbusinessfor accountingfirms.

In publicaccounting,our most importantassetsare our reputationand our people.
While we have no reservationof makingour resterof employeesavailableto the
PCAOB duringthe inspectionprocess,and, furthermore,a listingof the companies
that our ex-employeeswere hired by upon leavingour firm, we believethat making
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the roster available to all interested parties in a real time format will lead to an
increase in corporate recruiting of our professional staff and partners.

While this could be viewed as the free market working in the accounting firm labor
market, we believe that the added turnover that employee roster registration will
bring about will lead to more costly and less effective audits. This is because the
expedenca level of auditors within an accounting firms audit methodology will
decrease due to professional staff turnover which will increase as a result of this
aspect of the proposed rule. This lack of familiarity of professional staff with their
new firms audit methodology, the companies they are auditing, and the capabilities
of the fellow professional auditors they are working with will cause an unintended
erosion of the effectiveness of accounting firms" audits.

As an alternative, we suggest that the "roster" be limited to the partners of the
individual firms as these "owners" will generally be the ones with the responsibility
for signing attest reportsfor publicly*held companies.

Disclosure of audit fees

Audit fee disclosure for the most recent year is currently required in registrant's
filings.To require this information from accounting firms, and anticipated fees for the
next year in filings with the PCAOB, is a duplication of effort. In addition, the fee
estimate for the next fiscal year could change materially if the situation with the
registrant changes. Currently, fees are generally negotiated on an annual basis
with the audit committees of registrant companies. Many factors can enter into the
consideration of fees each year, such as changes Jn the registrant's business,
economic factors, competition, implementation of new accounting standards, and
performance of additional audit procedures as being contemplated under the Act
and proposed Statements on Auditing Standards. Therefore, we believe that this
information, which is already available on an actual, historical basis, adds littlevalue
in the PCOAB discharging it's above stated responsibilities.

Allocation of the PCAOB charges

The allocation of fees that are anticipated to be imposed on accounting firms is also
potentially disruptive to small registrants and small accounting firms. It is generally
anticipated that many accounting firms in the United States that will cease auditing
of registrant even though the partners and employees may be some of the best and
brightest serving clients in the market space. William Ezzell, Chairman of the
American Institute of Certified Public Accountants, made a speech at the Orange
County Public Company Forum on February 27, 2003. In that speech, he
suggested there will be a further consolidation of accounting firms such that the
estimated 775 public accounting firms that audit public companies will be reduced to
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400-500 in within one year and be further reduced to 200-300 in subsequent years.
The potential economics of a decreasing number of accounting firms as compared
to an as yet unspecified PCAOB budget requirement may make it infeasible for
many accounting firms to continue to service the public company market. Since the
cost to the investing public of the audit failures of the past few years has been
overwhelmingly skewed toward large accounting firms servicing large registrants,
and these audit failures are the reason for this legislation, we believe that the
allocation of the fee charged by the PCAOB to accounting firms and registrants
should be based on factors of size, such as number of personnel in the accounting
firm, market capitalization of registrants served by the accounting firms, or
registrants under audit by the accounting firm, or some formula considering all such
factors.

The purpose of the PCAOB appears to be to assure all firms are operating on the
same quality standard based on merit of work performed and knowledge of it
people. To simply implement an economic disincentive to smaller firms is counter
to the intent of the Act and the PCAOB's responsibilities. We believe that in
accounting firms, bigger does not necessary mean better made evident by the large
number of audit failures by large national firms.

Independence

An issue that has not been discussed directly in the PCAOB'8 proposed rules or in
the Act, but appears to be a commonly held misperception, is that fees from the
audit of registrants impact smaller accounting firms independence more than larger
firms as they represent a larger proportionof the firms overall revenue.

The compensation system of most national firms is based on the profitabilityof the
office in which the individual partner practices. In addition, many of the offices are
able to service clients without seeking technical expertise or review outside of the
local office. The argument on independence by national firms is that the fees
received by the firm from a single (dient as a proportion to the firm's fees is not
enough to sway the firm. However, this is an inappropriate measure of the true
pressures an individual partners or office may be under. If a partner in a national
firm has two clients whose annual billings are $I,200,000 each, and the firm's
compensation is based on the profitabilityof offices, then the amount of leverage
that any one individual client has over that partner is immense compared to a
smaller accounting firm partner who may have 10 clients each of whom is charged
$30,000 to $150,000 for audit services.

However, the impression many smaller practitioners has is that the focus of the
efforts of the PCAOB is to restrict their ability to practice, not based on medt or
quality at first, but merely based on the size of the firm. Noting Mr. EzeU's
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comments above regarding the expectation of a decreased number of accounting
firms serving the public-company market, smaller accounting firms, as a result, may
then have an economic incentive to join larger firms, which will in and of itself do
nothing to improve the quality of financial reporting.

Summary of the potential effect to smaller accounting firm= and registrants

We are concerned that the proposed rule, as wdtten, may have effects of running
counter to the public interest upon implementation by:

• Placing undue reporting burdens on accounting firms, especially "smaller"
firms,

• Increasing the cost of audits through increased fees assessed on the
accounting firms and registrants alike,

• Treating all registrants and accounting firms in essence, unfairly, without
giving due consideration to relative size of registrants and firms.

We appreciate this opportunity to express our views. We would be pleased to
answer any questions the PCAOB or its staff might have about our comments.
Please contact Wayne PinneU at 94g-450-6200.

Very truly yours,

Gary.S. $hamis, CPA
MANAGING DIRECTOR SS&G FINANCIAL SERVICES, INC
Chair Leading Edge Alliance

Wayne R. Pinnell, CPA
HASKELL & WHITE LLP

Chair, Leading Edge Alliance Accounting, Auditing & Assurance Special Interest
Group
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To Office of the Secretary of the PCAOB 

 

 
From Linklaters 

Direct Line 020 7456 2750 

 

Legal Implications for Foreign Accountancy Firms in consequence of Registration with the 
PCAOB under the Sarbanes -Oxley Act 2002 

1 Introduction 

We have been instructed by the Big Four accountancy firms (the “Firms”) to draft a report 
highlighting areas where there are significant potential conflicts between the requirements of 
the proposed rules giving effect to the Sarbanes -Oxley Act 2002 (the “Act”) and the laws and 
regulations of jurisdictions outside the United States (the “Report”). These potential conflicts 
arise from the requirement for Firms which carry out audit or audit related work on behalf of 
companies which have reporting obligations to the Securities and Exchange Commission (the 
“SEC”) to register with the Public Company Accounting Oversight Board (the “PCAOB”) and to 
comply with the rules and regulations imposed by the PCAOB, pursuant to the provisions of 
the Act. 

This memorandum is intended to address the PCAOB's request in its Release No. 2003-1 
dated 7 March 2003, for potential conflicts to be identified. 

In the time available, it has not been possible to conduct a comprehensive review of a large 
number of territories affected by the Act. A more limited survey has therefore been undertaken, 
focusing on a representative cross-section of territories in order to provide the PCAOB with an 
indication of some of the significant issues with which the Firms are faced. The jurisdictions 
that participated in our review are the United Kingdom, Germany, Japan, Israel, Switzerland, 
Mexico and, in respect of certain issues, France and Brazil. 

We have considered each area of potential conflict, highlighting legal restrictions which create 
obstacles to the compliance of Firms outside the United States with the obligations of the Act 
and examples of sanctions that will be applicable where such restrictions are breached. 
Potential exceptions which may legitimise compliance with the Act's requirements have also 
been identified. Clearly, we would expect that further work and dialogue between relevant 
authorities will be required to resolve potential conflicts. 

2 Executive Summary 

2.1 There is significant potential conflict between the Act and the laws and professional regulations 
within those jurisdictions surveyed, including in relation to data protection, confidentiality, 
employment, bank secrecy and the extent to which a foreign legal obligation can be enforced. 
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The effect of this would be to prevent full compliance with the requirements which the Act 
places on Firms to disclose information upon registration with the PCAOB or pursuant to 
requests for testimony or the production of documents made by the PCAOB1.   

2.2 The conflicts identified can be summarised as follows: 

2.2.1 Confidentiality – all of the jurisdictions raised issues of confidentiality. The duty of 
confidentiality between a Firm and its client is very strict and places significant 
restrictions on a Firm disclosing any client or third party information which has  become 
known to it during the course of business. Furthermore, a duty of confidentiality also 
arises in the context of  disclosure of employee data. 

2.2.2 Data Protection – data protection legislation in some of the jurisdictions surveyed 
prohibits the disclosure of personal data to the PCAOB and the transfer of such data 
into a jurisdiction which is not considered to have an equivalent level of data protection, 
unless relevant exceptions apply.  

2.2.3 Legal Enforcement – all of the jurisdictions raised issues in relation to the PCAOB 
conducting inspections of a Firm’s operations and practice. These issues relate to 
national sovereignty and consequential restrictions on extraterritorial enforcement of 
foreign legal obligations. 

2.2.4 Employment Liability – some of the jurisdictions raised employment liability issues in 
relation to the requirement under the Act for Firms to agree to secure consent from all 
associated persons regarding compliance with requests for testimony. In particular, 
these issues will arise where a Firm makes it a term of an employee’s employment to 
provide such consent, it being a ground for dismissal where they refuse.   

2.2.5 Banking Secrecy – some of the jurisdictions have banking secrecy legislation which 
requires banks, their officers and employees to keep secret the identity of their clients 
and details of their relationship with them. This raises particular concerns where a Firm 
has banking clients. 

2.2.6 Official Secrets – some of the jurisdictions have rules that exist to protect national 
security which prevent unauthorised disclosure of certain information to protect the 
state from espionage. In such cases, conflicts  with the Act will arise where a Firm has 
in its possession documentation of relevance to national or economic security.  

2.3 Most of the relevant jurisdictional laws and regulations are expressed in general language, in 
particular the various exceptions to provisions which conflict with the Act’s requirements. The 
existence or extent of a conflict will to a large extent depend on how such language is 
interpreted. A sympathetic court or regulator may use the flexibility provided by such general 
language to reconcile any potential conflict between the local and United States requirements. 
Conversely, a court or regulator that was not so predisposed may find a real conflict. Simply 
relying on these potential interpretations raises risks which are not insignificant. These risks 
include exposure to criminal and civil liability. 

2.4 Obtaining express consent from relevant individuals may provi de a way around the potential 
conflict between the United States and local requirements to the extent that such requirements 

                                                                 
1  Section 102 (b) (3) of the Act 
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arise in relation to Firms’ clients, who would presumably give their consent. However, consent 
only deals with some of the issues and does not provide a  means of overcoming all conflicts:  

2.4.1 in France, for example, prior consent of the client would not release a Firm from 
criminal and civil disciplinary sanctions where they breach obligations of client 
confidentiality;  

2.4.2 in Switzerland, prior consent of a client would not release a Firm from criminal liability 
where they are in breach of the anti-espionage legislation, which is broadly applied, 
making it an offence to make available business information to a foreign authority 
where it is deemed not to be in the interests of the Swiss Confederation; 

2.4.3 in some jurisdictions, such as the United Kingdom, Germany and Japan, consent given 
by certain individuals, especially employees, may not be valid and in the United 
Kingdom and Germany would not in any event override the privilege against self-
incrimination; 

2.4.4 the PCAOB, as a result of its broad powers under the Act, may request the disclosure 
of or, in the course of an inspection, become aware of information which contains 
personal details relating to individuals not connected to clients who are SEC registrants 
or issuers and who would not therefore be similarly motivated to consent to the 
disclosure; 

2.4.5 in some territories (for example, Switzerland) restrictions on extraterritorial 
enforcement of legal obligations cannot be overcome by consent of the Firm. 

Similarly, drawbacks exist in relation to other potential exceptions including disclosures 
made in the public interest or required by a legal obligation. 

2.5 In light of these conclusions, it seems desirable that the Firms discuss these matters further 
with relevant government and regulatory bodies in the United States and in their respective 
jurisdictions in order to identify an acceptable way forward. 

3 Data Protection 

3.1 Restrictions 

Many of the jurisdicti ons we surveyed have data protection or privacy legislation in place which 
will pose significant restrictions on a Firm’s ability to disclose information to the PCAOB.  

Essentially, data protection legislation seeks to regulate the use of “personal data”,2 which 
means data (this may include electronic and manual data) relating to an identifiable individual 
(a “data subject”). The various laws impose certain obligations on an entity which collects and 
controls the use of the personal data (“data controller”) and, more importantly in the context of 
the Act, there are significant restrictions on who that personal data can be disclosed to.  

Data Protection legislation in the European Union is based on the Directive on the protection of 
individuals with regard to the processing of personal data and on the free movement of such 
data (95/46/EC) (the “EU Data Protection Directive”). The EU Data Protection Directive has 
been implemented in the various EU member states in broadly the same fashion, although it is 

                                                                 
2  In many jurisdictions personal data covers only data relating to identifiable living individuals, however, it is worth noting, that 

there are some jurisdictions, outside the scope of this submission that also regulate the processing of data relating to legal 
entities, for exam ple, Italy. 
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worth noting that significant variations exist between member states that are free to implement 
stricter requirements if they wish.  

Data protection legislation is not limited to the EU and there are many other jurisdictions that 
have legislation setting out similar requirements to the EU Data Protection Directive, such as 
Switzerland3, Israel4, Japan5 and Hong Kong6.  

The most significant restrictions imposed by data protection legislation can be summarised as 
follows: 

3.1.1 Restrictions on Disclosure 

Disclosure of personal data to the PCAOB is prohibited unless a relevant exception 
applies (see further paragraph 3.3 below). This raises potential conflicts with the 
requirements under the Act including those which:  

(i)  compel registrants to provide a list of all accountants associated with the Firm 
who participate in or contribute to the preparation of audit reports including the 
person’s name, social security number (or comparable non-United States 
identifier), and all license or certification numbers authorising the person to 
engage in the business of auditing or accounting7;  

(ii) compel registrants to reveal information relating to criminal, civil, or 
administrative actions or disciplinary proceedings pending against any 
associated person of the Firm in connection with any audit report8;  

(iii) allow the PCAOB to demand from the registrants any other kind of information 
that the PCAOB has specified as necessary or appropriate in the public interest 
or for the protection of investors9; and 

(iv) entitle the PCAOB to require Firms to report more frequently than in its annual 
report in order to update its application and other information concerning the 
Firm and all accountants associated with the Firm10. 

The disclosure requirements of the Act relate to employees, clients and third parties. 
Although certain information relating to the Firms’ clients is not required per se as part 
of the process of registration with the PCAOB,  the Firms are compelled to give their 
consent to co-operate in and comply with all requests for testimony or the production of 
documents made by the PCAOB 11. Such documents or information may relate to the 
Firms’ clients or third parties, for example, copies of audit work papers. To be able to 
give such consent the Firms need to be in a position vis -à-vis their clients and any 
other third parties to justify such co-operation and disclosure.  

                                                                 
3  Federal Act on Data Protection 1992. 
4  The Privacy Protection Law 1981. 
5  Japan is currently implementing data protection legislation.  Our analysis is therefore based on the provisions of the draft 

legislation. 
6  The Personal Data (Privacy) Ordinance. 
7  Section 102 (b) (2) (E) of the Act. 
8  Section  102 (b) (2) (F) of the Act. 
9  Section 102 (b) (2) (H) of the Act. 
10  Section 102 (d) of the Act. 
11  Section 102 (b) (3) of the Act. 
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It is clear from our survey that the disclosure of the information required by registration 
or in connection with the ongoing oversight of the PCAOB will be significantly restricted 
by data protection requirements in certain jurisdictions.  

In the United Kingdom the first principle of the Data Protection Act 1998 (“DPA”) 
requires that personal data be processed fairly and lawfully. To this end the disclosure 
of information to the PCAOB will only be permissible if one of the exceptions identified 
in paragraph 3.3 below apply. This is also the case under the German Data Protection 
Act 1990 (as amended in 2001).  

Data which is classified as “sensitive personal data”, pursuant to the EU Data 
Protection Directive, attracts a higher degree of protection from disclosure and the 
relevant exceptions are generally more difficult to satisfy (see further paragraph 3.3  
below). The requirement under Section 102(b)(2)(F) of the Act to disclose information  
relating to offences or alleged offences or disciplinary proceedings will be categorised 
as sensitive personal data whether or not they are in the public domain.  

3.1.2 Restrictions on Transborder Data Flow  

Transfer of personal data to a jurisdiction which is not considered to provide an 
equivalent level of data protection is prohibited unless a relevant exception applies 
(see further paragraph 3.4 below). Of the territories surveyed, the United Kingdom, 
Germany, Switzerland and Israel 12 place such restrictions of the transfer of data 
outside their jurisdiction to the United States, which is not considered to have an 
equivalent level of data protection for these purposes. Similar restriction apply in 
respect of all EU Member States, Poland, Hong Kong and Canada. 

3.2 Sanctions 

Breaches of data protection legislation attract both criminal and civil sanctions, including 
exposure to regulatory fines and individual claims for damage and distress. In the United 
Kingdom, for example, a person would be criminally liable where they breached the Data 
Protection Act 1998 and failed to comply, or falsely purported to comply, with an enforcement 
notice issued by the Information Commissioner to remedy the breach.  In Switzerland, a 
person who wilfully and without authority discloses sensitive personal data can be punished by 
fine or imprisonment13.  The legislation in Germany and Spain also provides for criminal 
sanctions.  

In addition, regulatory fines can be substantial. Although Spain is not one of the jurisdictions 
we surveyed, we are aware that the Spanish Data Protection Agency imposed a fine on 
Telefonica Espana of €840,00014. 

3.3 Exceptions to Restrictions on Disclosure 

                                                                 
12  The Privacy Protection (Transfer of Data Outside of Israel) Regulations 2001 set out this requirement for the transfer of 

databases outside Israel. Although information held by Israeli accountancy firms and requested by the PCAOB is unlikely to 
be classified as a “database” for these purposes, it is reasonable to assume that similar criteria will be applied by Israeli 
courts regarding the transfer of sensitive data outside Israel. 

13  For these purposes sensitive personal data will be data relating to religion, political beliefs, trade union activities, health, 
race, social assistance or criminal records.  

14  A subscriber had opted out of the use of his data for anything other than the provision of the telephony service for which he 
was subscribing. Despite this, Telefonica Espana proceeded to share that individual's data with one of its subsidiaries, 
Telefonica Data and the individual in question then reported Telefonica Espana to the Spanish Data Protection Agency.  
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The most relevant exceptions to the restrictions outlined above are: 

3.3.1 Consent 

Consent of the “data subject” in all the jurisdictions surveyed would permit Firms to 
disclose the requested data to the PCAOB without breaching the relevant data 
protection legislation.  

In relation to the disclosure of “sensitive personal data”, obtaining the explicit consent 
of the relevant individual is the only relevant exception.  

The consent is not required from the corporate client15 but from each and every 
individual whose data is contained in the information to be revealed to the PCAOB. 

Whilst it may be expected that clients who are SEC registrants or issuers would readily 
consent to the disclosure of their data to the PCAOB, it should be noted that: 

(i)  the PCAOB, as a result of its broad powers under the Act, may request the 
disclosure of or - in the course of an inspection - become aware of information 
which contains personal details relating to individuals not connected to the SEC 
registrant or issuer clients and who would not therefore be similarly motivated 
to consent to the disclosure. This information may, for example, be contained in 
audit work papers. Obtaining the consent of all clients/third parties, including 
non-SEC listed clients/third parties would be a logistical challenge, if not 
practically impossible in some circumstances; 

(ii) gaining the consent of an issuer with whom a Firm has played a substantial 
role, rather than the main role, in respect of preparing or furnishing them with 
an audit report is also likely to be logistically challenging; 

(iii) even if given, consent can be withdrawn at any time; 

(iv) Firms are unlikely to have obtained the consent of certain data subjects, such 
as its employees, particularly given that most data collected about them will 
have occurred prior to the implementation of the Act. It is clear that obtaining 
such consents will involve substantial effort. For example, the information 
required by the PCAOB on criminal convictions in connection with audit reports 
relating to the Firm or “any person associated with” the Firm and dating back 
10 years 16, may pertain to a large number of individuals;  

(v)  there is a real risk that in certain circumstances consent may not be regarded 
as legal, especially where such consent is required of employees. For consent 
to be valid, it must be freely given. For example,  in accordance with the EU 
Data Protection Directive, the relevant United Kingdom and German  
implementing legislation requires that the consent must be “freely given, 
specific and informed”.   

Obtaining consent in the employment context – for example, from a Firm’s employees 
– may be difficult to establish. In the United Kingdom and Germany, in accordance with 

                                                                 
15  Except where personal data is defined to include corporate data, such as under Italian data protection laws. 
16  Part V, item 5.1 of the PCAOB’s proposed rules. 
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the Article 29 EU Data Protection Working Party17, it has been questioned whether 
consent given in an employment context constitutes "freely given consent" as 
employees do not have the option to refuse their consent without possible adverse 
consequences.  

It also remains questionable how a client's consent can be freely given if, without such 
consent, a client would not be able to retain a registered Firm.  

It remains unclear how this requirement of “freely given consent” will be interpreted in 
respect to the disclosure obligations by accountants under the Act and whether the 
United Kingdom and German regulators will choose to take a pragmatic view of 
consents given by such highly-remunerated, well -informed employees and consider 
them to be legitimate. There has been no official view disclosed by regulators in either 
jurisdiction in this respect; and 

(vi) in relation to “sensitive personal data”, it may be even more difficult to obtain 
valid consent in circumstances where potentially incriminating ac tivities are 
being investigated: individuals are less likely to willingly consent to the 
disclosure of information relating to criminal actions pending against them. 

3.3.2 Public Interest 

The United Kingdom and Israel will allow disclosure of personal data to the PCAOB 
where the processing of such data is in the public interest. However, the interpretation 
of what is in the public interest is a question for the regulators and courts in each 
jurisdiction to decide.  

It may be felt that this exception can be relied upon to legitimise the disclosure and 
inspections required by the Act in view of, amongst other things, the “public interest” 
nature of the Act and the harm it is intended to counter. However, to date “public 
interest” has been narrowly construed and it is unclear whether the obligations under 
the Act will be interpreted as being in the public interest of the local territory as well as 
the United States. 

In the United Kingdom, for example, disclosure may be permitted where it is necessary 
“for the exercise of any functions of a public nature exercised in the public interest by 
any person ” where a Firm can show that it is exercising a function of a public nature in 
the public interest. The definition of public interest has to date been narrowly 
interpreted by the United Kingdom regulators and courts 18 and there is no precedent 
for this exception being successfully relied upon in circumstances such as these.  

Use of this exception in Israel is also questionable given that the public interest 
arguably relates to that of another jurisdiction.  

As such, it remains unclear whether this exception can be relied on. 

3.3.3 Compliance with a legal obligation 

                                                                 
17  The working party set up pursuant to Article 29 of the EU Data Protection Directive. It is an independent advisory body 

whose opinions are not legally binding. 
18  The United Kingdom Information Commissioner, who enforces the Data Protection Act 1998, may in future take a wider view 

of “public interest” in light of the definition that will be adopted under the Freedom of Information Act 2002 – however, this is 
only an informed view.  
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The data protection legislation in the United Kingdom, Germany, Israel and the draft 
data protection bill in Japan provide for disclosure of personal data where it is 
necessary for compliance with any legal obligation to which a Firm is subject.  

However, this exception will not apply to foreign (in this case, United States) legal 
requirements. The Israeli Interpretation Law 1981 provides that this exception can only 
be defined as applying to an Israeli legal obligation and, similarly, under the Draft Data 
Protection Legislation in Japan, a legal obligation will not include that of a foreign 
jurisdiction. Likewise, United Kingdom and German Data Protection Legislation makes 
it clear that this exception will only apply to local legal obligations.  

3.3.4 Whilst it may be felt that a court or regulator in the relevant jurisdiction would strive to 
reconcile a potential conflict between United States and local laws and recognise 
United States legal requirements, it must be recognised that a court or regulator may 
find it difficult to do so without opening the floodgates to laws of other jurisdictions  

3.3.5 Legitimate Interests 

In the United Kingdom and Germany, in accordance with the EU Data Protection 
Directive, disclosure is permitted if it is necessary for the legitimate interests pursued 
by a Firm or by the third party or parties to whom the data is disclosed, except where 
the processing is unwarranted in any particular case by reason of being overridden by 
the rights and freedoms or legitimate interests of the individual. 

It may be deemed surprising, in the current circumstances, that certain disclosures will 
be overridden by the rights and freedoms or legitimate interests of the data subjects. 
However, the United Kingdom or German regulator or  court may take a different view. 
For example, blanket disclosures of information relating to disciplinary actions 
(however small) pending against a Firm or associated person would undeniably be 
prejudicial to an individual who had committed a disciplinary or other offence.  

Each individual case would need to be considered on its own facts to determine 
whether an overriding interest of the data subject exists, prohibiting that particular 
disclosure of personal data. With this in mind it is clear that this exception may well 
enable disclosure in certain circumstances but could not be used as blanket permission 
without risking a breach of the applicable data protection legislation in either 
jurisdiction.  

3.3.6 Other 

Under the Israeli Privacy Law, disclosure to the PCAOB would be allowed where it took 
place in the ordinary course of business of the Firm and there was going to be no 
publication of the data. However, it remains unclear to what extent the delivery by 
Firms of certain personal data to the PCAOB is in the ordinary course of their business.  
Furthermore, this exception would not apply where the PCAOB may make available 
information published which has not been granted confidential treatment. 

3.4 Exceptions to the Restrictions on Transborder Data Flow 

The following are the relevant exceptions which may apply to legitimise transfer of personal 
data to the PCAOB in the United States: 

3.4.1 Consent  
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The data subjects give their consent. The EU Data Protection Directive provides that 
this consent must be unambiguous, which will normally need to be express and in 
writing. Note that this exception is distinct from the possibility of legitimising disclosure 
more generally by the use of consent, although the same caveats relating to consent 
as identified in paragraph 3.3.1 above apply. 

3.4.2 Transfer necessary for reasons of public interest  

This exception is set out in the EU Data Protection Directive and is therefore relevant 
for Member States of the EU, although the same caveats apply relating to what will be 
deemed by each jurisdiction as being in the public interest as identified in paragraph 
3.3.2. Furthermore, it is worth noting that this exception is even more restrictive than 
the exception identified in paragraph 3.3.2 above.   

3.4.3 EU Model Clauses 

These clauses enable a Firm based in an EU Member State and registered with the 
PCAOB to agree to transfer the data on the basis of the EU model contractual clauses 
as approved by the European Commission which, if adhered to by the relevant foreign 
authority (i.e. the PCAOB), would justify the transfer of personal data to the PCAOB. 
These would be  put in place between Firms and the PCAOB.  

3.4.4 Bespoke Contract  

The EU Data Protection Directive enables a Firm based in an EU Member State and 
registered with the PCAOB to agree to transfer the data on the basis of individually 
drafted contractual clauses which would need to be approved by data protection 
authorities. The aim of such contracts would be to ensure that the PCAOB has in place 
adequate data protection procedures to ensure the security of the data transferred. . In 
addition, if onward pubic disclosure of the personal data in the United States, which 
has not been granted confidential treatment, is not contractually restricted, the data 
protection authorities may not approve the contract. 

Alternatively, this exception may be fulfilled by the Firms/the European Commission 
and the PCAOB entering into bilateral/multilateral arrangements. Indeed, the opinion of 
the Article 29 EU Data Protection Working Committee is for relevant regulators to enter 
into a dialogue to reach an acceptable compromise. However, a recent resolution of 
the European Parliament has created doubt as to the validity of this approach19. 

Swiss data protection legislation also provides that a transfer of personal data to the 
PCAOB may take place if the transferor (the Firm) and the recipient (the PCAOB) of 
the personal data enter into a contractual agreement whereby the recipient undertakes 
to follow the requirements of Swiss Data Protection Legislation. For example, such an 
agreement would have to provide for the duty to keep the personal data confidential. In 
addition, the Swiss Data Protection Legislation specifically provides that the data may 
not be disclosed to any other authorities.  Furthermore, the data subjects must have 
knowledge of the data transfer; otherwise the transfer has to be notified to the 
“Eidgenössischer Datenschutzbeauftragter” (“Federal Data Protection Mandatee”).   

                                                                 
19  In March 2003, the European Parliament rejected an agreement between the European Commission and United States 

immigration services in relation to the transfer of passenger records pursuant to the requirements of the United States 
Aviation and Transportation Security Act 2001. The European Parliament considered this agreement lacked legal basis. 
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3.4.5 European Commission finding of “adequacy”   

Article 25 of the EU Data Protection Directive mandates the European Commission to 
determine if data to be transferred to third parties will be protected in an "adequate" 
fashion. This has not yet been done in respect of data transfers to the PCAOB and, if it 
were to be considered in the future, the European Parliament would have to decide 
whether the data protection arrangements in place are adequate.  Again, the extent to 
which the information which has not been granted confidential treatment, can be ring 
fenced from onward public disclosure in the United States, is likely to be relevant to 
any assessment of adequacy. Further, this exception applies only to EU Member 
States and would not assist in the other jurisdictions. 

4 Confidentiality 

4.1 Client Confidentiality 

In all the jurisdictions that we surveyed, the duty of confidentiality between a Firm and its client 
is very strict.  As well as being set out in various laws and regulations in each jurisdiction the 
requirement of confidentiality may also be implied or expressly set out in the contract or 
engagement letter each Firm has with its client. These requirements lead to potential conflict 
with the requirements of the Act relating to the disclosure of client information, in particular 
pursuant to the PCAOB’s ongoing oversight role (see further paragraph 3.1.1 above). 

These requirements lead to a potential conflict with those Sections of the Act which: compel 
registrants to provide the names of certain issuers for which the Firm has prepared or issued 
audit reports and the annual fees received from such issuers by the Firm 20; compel registrants 
to give their consent to co-operate in and comply with all requests for testimony or the 
production of documents made by the PCAOB21; allow the PCAOB (i) to conduct inspections at 
the registrants in relation to selected audit and review arrangements and (ii) to evaluate the 
audit, supervisory and quality control procedures of the registrant22; and allow the PCAOB to  
conduct an investigation of any act, practice, or omission to act by a registered Firm23. 

In France, Article L225-240 of the French Commercial Code provides that auditors and their 
assistants and expert advisers shall be bound by professional secrecy as regards all acts, 
events and information of which they may have become aware in the course of their duties. 

Article 321 of the Swiss Penal Code provides a general secrecy duty on certain professionals 
including accountants. This will protect all information which the Firms’ clients want to keep 
confidential where it has become known to the Firms in their professional capacity. This 
provision will be breached regardless of whether the information is revealed orally, for example 
by giving testimony, in writing or by furnishing the PCAOB with copies of the documents 
containing the information. Furthermore, the Swiss anti-espionage legislation, which is broadly 
applied, makes it an offence to make available business information to a foreign authority 
where it is deemed not to be in the interests of the Swiss Confederation (please see paragraph 
8 below for further details). 

                                                                 
20  Section 102 (b) (2) (A), (B) of the Act 
21  Section 102 (b) (3) of the Act 
22  Section 104 (d) of the Act 
23  Section 105 (c) (1) of the Act 
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Likewise, Article 27 of the Japanese Law concerning Certified Public Accountants 1948 
prohibits any accountants from disclosing their clients’ secrets, which they gained during the 
course of business, to a third party or making use of them for the accountants or a third party’s 
benefit without due reason. The Code of Ethics established by the Japanese Institute of 
Certified Accountants provides that accountants will have “due reason” where they have 
obtained the client’s consent or are complying with a legal obligation in Japan. 

In Germany, a similar requirement is set out in Section 9 of the Accountants’ Professional 
Articles of Association. Also, Section 323 of the German Commercial Code and Section 43 of 
the Accountants Ordinance trigger the accountant’s duty to keep information confidential. The 
accountant’s duty of confidentiality is far reaching and includes all circumstances the 
accountant (i) was made aware of by the client and (ii) became aware of during the provision 
of professional services to a client. To this end, the name of and the amount of fees paid by a 
client are confidential information. In Germany, in addition to a duty to keep information 
confidential, an accountant has the right to refuse to testify in civil, criminal and administrative 
proceedings. 

In Mexico, the Law of Professions 1945 provides a general obligation on any person holding a 
professional qualification, including accountants, to keep “in strict secrecy the matters 
conferred  upon them by clients”. In addition, a Code of Ethics of the Mexican Institute of 
Public Accountants (“MIPA”) reinforces this requirement via Principle VI which sets out an 
obligation on accountants to keep confidential all data relating to their client practice. 

In the United Kingdom the duty of confidence is reflected in the Institute of Chartered 
Accountants in England and Wales (“ICAEW ”) Members Handbook. There is a general duty to 
keep all information confidential, not merely to take all reasonable steps to do so, subject to 
certain exceptions identified in paragraph 4.4 below. Moreover, it is not just a duty not to 
communicate the information to a third party, it is a duty not to misuse the information, not to 
make any use of it or to cause any use of it to be made by others otherwise than for the client’s 
benefit without the consent of the client. This includes a duty not even to disclose the client’s 
name and a duty not to provide an account of facts that could identify any particular client. 
Confidentiality also extends to third parties from or about whom information has been received 
in confidence.  

4.2 Employee Confidentiality 

It is apparent that in some jurisdictions confidentiality obligations will not only arise in relation 
to the relationship a Firm has with a client but also in an employee context. These 
requirements lead to a potential conflict with the Sections of the Act which: compel registrants 
to reveal information relating to criminal, civil, or administrative actions or disciplinary 
proceedings pending against any associated person of the Firm in connection with any audit 
report24; and compel registrants to give their consent to co-operate in and comply with all 
requests for testimony or the production of documents made by the PCAOB25. 

In the United Kingdom, the employment relationship gives rise to an implied duty of confidence 
between the employer and the employee. Information held by an employer, such as  details of 
disciplinary proceedings, may be regarded as confidential to the employee. The disclosure of 

                                                                 
24  Section 102 (b) (2) (F) of the Act. 
25  Section 102 (b) (3) (A) of the Act. 
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such confidential information would constitute a breach of confidence and a breach of the 
implied term of trust and confidence. 

Likewise, in Germany as a result of the employer’s duty of care, an employer is, as a matter of 
principle, obligated to keep personal data confidential in order to safeguard the personal rights 
of an employee. Therefore, the disclosure of personal data, such as the employee’s salary or 
other relevant employee data required by the PCAOB, could violate the personal rights of an 
employee.  

4.3 Sanctions 

There are various sanctions that may be imposed where this duty of confidentiality is 
breached. It is clear that in many jurisdictions a natural person acting on behalf of a Firm is 
punishable personally. In Japan, for example, an individual accountant who is in breach of this 
obligation may be imprisoned or fined JPY 1 million. In Switzerland, breach of the 
requirements under Article 321 of the Penal Code is punishable by up to three years 
imprisonment or a fine and, in addition, the Firm may be liable for damages in certain 
circumstances. In Germany, any illegitimate disclosure by an accountant of a client’s 
confidential information is a criminal offence pursuant to Section 203 of the German Penal 
Code (Strafgesetzbuch) and Section 333 of the German Commercial Code and is subject to 
fines and imprisonment of two years maximum. In addition, a breach of Principle VI of the 
Code of Ethics in Mexico could technically lead to the expulsion of that Firm from MIPA. 

The breach of professional secrecy by a French auditor is a criminal offence sanctioned by 
imprisonment of up to one year and a fine of up to € 15,000 26. In addition to criminal sanctions, 
the breach of professional secrecy by a French auditor would lead to disciplinary sanctions 
and possible civil liabilities. Most importantly, the prior consent of a client for the disclosure of 
information may prevent the auditor from potential civil liabilities vis-à-vis such client, but would 
not release the auditor from criminal and disciplinary sanctions, as professional secrecy is 
deemed a core and essential obligation of the profession and is required by law. In Germany, 
Section 203 of the Penal Code provides that a certified public accountant who discloses a 
client secret without authorisation may be imprisoned for up to one year or fined up to 
€1,800,000.  Furthermore, in accordance with the German Accountants Ordinance they may 
be excluded from the profession. 

Where there has been a breach of the obligations of confidentiality to an employee in the 
United Kingdom or Germany an employee could seek an injunction from the courts to prevent 
the disclosure of such confidential information. In the United Kingdom, the disclosure of 
information to the PCAOB in breach of an injunction would constitute contempt of court, the 
penalty for which is a fine and/or imprisonment. 

4.4 Exceptions 

4.4.1 Consent 

In most of the jurisdictions surveyed, obtaining client consent to disclosure of 
confidential information would permit the disclosure of information to the PCAOB. 
However, the same caveats apply as set out above in paragraph 3.3 and the limitations 
on consent in France should be noted (see paragraph 4.3 above).  

                                                                 
26  Article L226-13 of the French Penal Code) 
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In Mexico, for example, there would be no breach of Mexican law where an authorised 
officer of the client provided the Firm with an acknowledgement  that (i) it is an issuer 
reporting to the SEC; (ii) that it is subject to reporting obligations to the PCAOB 
pursuant to the Act; and (iii) that it will require its external auditors to register with, 
comply with the requirements of and report to the PCAOB in accorda nce with the Act. 

It is worth noting that, in the United Kingdom at least, obtaining the consent of an 
employee to overcome the issues of confidentiality will not override the privilege 
against self- incrimination (see paragraph 5 below).  

In Switzerland, prior consent of a client would not release a Firm from criminal liability 
where they are in breach of the anti-espionage legislation, which is broadly applied, 
making it an offence to make available business information to a foreign authority 
where it is deemed not to be in the interests of the Swiss Confederation (please see 
paragragh 8 below). 

Finally, where banking secrecy obligations apply (please refer to paragraph 6 below) 
the consent of both the bank and third parties (i.e. the clients of the bank) whose 
information is also disclosed would be required. Obtaining such consents will be a 
huge logistical challenge and may, in some circumstances, be impossible. 

4.4.2 Public Interest 

In the United Kingdom, paragraph 13 of Statement 1.306 of the ICAEW Members 
Handbook states that a member is free to disclose information that would otherwise be 
confidential, where such disclosure is justified in the public interest, although the same 
caveats apply relating to what will be deemed as being in the public interest as 
identified in paragraph 3.3.2. The Members Handbook states that, whilst the concept of 
public interest is recognised by the courts, no definition has ever been given. However, 
the ICAEW expressly recognises that the public interest exception is narrow and the 
courts have tended to view the public interest defence very strictly, in that it applies 
where there is a real need for disclosure, such that the duty of confidentiality would be 
contrary to public policy.  

A distinction may therefore need to be made between disclosures given in respect of 
specific requests by the PCAOB (e.g., in relation to suspected criminal activity) and 
disclosures given in respect of general ongoing requests by the PCAOB (e.g., in 
relation to annual notification of the names of all the issuers for which the Firm has 
prepared audit reports). In relation to the former, it is arguable that disclosure is in the 
public interest. In relation to the latter, we do not believe that disclosure will be in the 
public interest as only certain categories of data are likely to be relevant to any 
particular public interest. 

4.4.3 Legal Obligation 

In some jurisdictions, for example the United Kingdom and Japan, the obligation of 
confidentiality will not be breached where disclosure is carried out in compliance with a 
legal obligation.  

In the United Kingdom, for example, paragraph 20-21 of Statement 1.306 of the 
ICAEW Members Handbook permits disclosure if authorised by statute. However, in 
respect of non-governmental bodies (which the PCAOB would likely be defined as), 
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paragraph 22 states that members should not comply with bodies’ requests without 
client consent.  

In addition, in respect of suspected breaches of foreign law, paragraph 78 of Statement 
1.302 of the ICAEW Members Handbook states that if a member becomes aware of 
contraventions by his client of foreign law he is under no duty in English law to disclose 
the matter to the relevant foreign authority regardless of whether he may be under 
such a duty in foreign law. In the current context, we would agree. 

A disclosure required by statute is therefore likely to be restricted to a local statute and, 
in the absence of an obligation to disclose information to a United States regulator, 
would not permit disclosure in this case. 

5 Employment Law Liability 

5.1 Compliance with requests for testimony 

In certain jurisdictions, including the United Kingdom, Germany and Japan, the requirement 
under the Act for Firms to agree to secure consent from all associated persons regarding 
compliance with requests for testimony and the production of documents could give rise to 
employment law liabilities and in particular, liability for unfair dismissal. 

In order to obtain such consent, Firms would in practice need to make offers of employment 
conditional upon this consent being obtained. In the event that a Firm makes it a ground for 
dismissal to refuse such consent, and an employee is dismissed or leaves his or her 
employment as a result, it is likely to face employment liability in the United Kingdom27 and 
Germany.  

However, in the United Kingdom, even if consent is obtained, employees may have the right to 
refuse to testify or disclose documents on the grounds of the privilege against self-
incrimination. Under English law the principle of privilege against self-incrimination provides 
that a person shall not be coerced by the exercise of state power to convict himself/herself of a 
crime or expose himself/herself to any criminal penalty. If the PCAOB is an “emanation of the 
state”, any associated person required to disclose information could refuse to disclose such 
information on the grounds of privilege against self-incrimination if the disclosure would 
incriminate the individual under English law.   

Similarly, in Germany, even if the employees’ consent can be obtained, the employer cannot 
fully rely on such consent. According to mandatory provisions of German law, an employee 
cannot be required to disclose criminal convictions to the employer, unless the conviction is 
registered in the Federal Central Register of previous convictions (which only applies for 
severe crimes) and the conviction is relevant for the specific occupation of the employee. 
Furthermore, in accordance with Section 383 of the German Civil Procedure Act and Section 
53 of the Criminal Procedure Act accountants have the right to refuse to testify in 
administrative proceedings in civil, criminal, tax and administrative proceedings.  

5.2 Suspension of Employees 

In certain territories, the PCAOB’s powers under the Act to suspend or bar an individual from 
being associated with a Firm gives rise to certain employment law issues. 

                                                                 
27  In the United Kingdom, for example, the Firm is likely to face employee claims of unfair dismissal. 
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In Germany any notice of termination of employment given by a Firm is void unless such 
notice is justified under the Protection from Dismissal Act.  

Under English law any sanction imposed on an employee must be proportionate to the 
employee’s act or omission. Therefore, if an accounting Firm dismissed an employee following 
an order from the PCAOB, an employment tribunal could rule that the dismissal was a 
disproportionate sanction and unfair. In addition, in the United Kingdom, if an employee is 
dismissed for refusing to disclose documents and is protected by the privilege against self-
incrimination, the dismissal will be unreasonable and therefore unfair. The failure to carry out a 
fair disciplinary procedure can also give rise to a breach of the implied duty of trust and 
confidence under English law owed by an employer to an employee, leading to damages for 
breach of contract.  

6 Banking Secrecy 

6.1 Restrictions 

Some of the jurisdictions we surveyed have banking secrecy legislation which requires banks 
and their officers and employees to keep secret the identity of their clients and the details of 
their relationship with them. This will be particularly relevant where a Firm has banking clients. 

In Switzerland, for example, Article 47 of the Banking Act protects information about the clients 
of Swiss banks, including their names and the mere fact that a certain person is a client of a 
bank. This obligation is also set out in the Federal Act on Stock Exchanges and Securities 
Trading in relation to clients of securities dealers and participants of the stock exchange. Both 
pieces of legislation will specifically apply to a bank’s auditors. Disclosure of information 
required by the Act would result in a breach of the banking secrecy legislation. There are also 
obligations in Mexico for auditors of a financial institution.  In addition, although not part of the 
jurisdictions that we surveyed, we are aware that similar legislation exists in Luxembourg and 
Brazil. The Brazilian constitution establishes in Article No. 5, item XII the concept of banking 
secrecy, which is further regulated by Law no. 105 28 which applies to the secrecy of 
transactions carried out by financial institutions.  

6.2 Sanctions 

A breach of Swiss banking secrecy legislation is a criminal offence punishable by up to six 
months imprisonment or a fine. Infringement of banking secrecy legislation in Luxembourg is 
also subject to criminal sanctions and may lead to civil liability and regulatory sanctions.  
Furthermore, breach of banking secrecy obligations in Brazil may result in criminal liability of 
up to four years imprisonment. 

6.3 Exceptions 

In Switzerland and Brazil the consent of the banks and their clients will be required and in 
Mexico it will be necessary to obtain the consent of the National Banking and Securities 
Commission. Again, however, similar caveats exist with regard to such consent as set out in 
paragraph 3.3.1 above. The process of obtaining the consent of the bank’s clients in both 
Switzerland and Brazil will be a huge logistical challenge and may, in some instances, be 
impossible. 

                                                                 
28  Enacted on 10 January 2001 
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7 Legal Enforcement Issues 

All the jurisdictions surveyed raised issues in relation to the PCAOB conducting inspections of 
a Firm’s operations and practice. These issues relate to restrictions on extraterritorial 
enforcement of legal obligations and, in some territories (for example, Switzerland), the issues 
cannot be overcome by consent of the Firm. 

In Germany, for example, even if the PCAOB carries out an inspection on German territory 
with the agreement of the concerned Firm, issues of German sovereignty arise. In principle, 
foreign governmental authorities have no right to carry out acts of state, such as an inspection 
of the business of a Firm, on German territory without the permission of the government.  

In the United Kingdom, Israel and Japan , if the PCAOB wanted to conduct an inspection of a 
Firm, it would in practice only be able to do so where the Firm is prepared to cooperate. One 
would expect such cooperation to be given. However, where the Firm is not prepared to 
cooperate, an order from a competent United States court to inspect a Firm will not in principle 
be endorsed by a competent United Kingdom, Japanese or Israeli court. The situation would 
be different where there existed parallel powers between regulators, but this is not the case 
here.  

In Switzerland, Article 271 of the Penal Code forbids without the approval of the competent 
authorities, on the Swiss territory, the performance of all acts in favour of a foreign state (or a 
foreign organisation) that are normally performed by state authorities. In such circumstances, it 
is highly probable that the PCAOB qualifies as a foreign organisation and that, generally 
speaking, requests and subpoenas by the PCAOB to produce personnel for questioning or to 
give testimony, to produce and furnish copies of working papers and to submit other 
information, as well as inspections of a Firm’s operations would constitute acts that are 
normally performed by state authorities. Indeed, the PCAOB could be viewed as part of the 
authorities protecting  United States investors , a function which, from the Swiss perspective, is 
in principle a governmental one. Thus, such acts are forbidden under Article 271 of the Penal 
Code. 

Since Article 271 protects Swiss sovereignty, the consent of a private person, including the 
audit client, cannot exempt those performing obligations on behalf of a foreign state from 
punishment. This approach is mandatory and ca nnot be bypassed to allow for direct requests 
or subpoenas from the PCAOB and the officers of the PCAOB and, possibly the employees of 
the Firm who respond to such requests, could be subject to imprisonment of between three 
days and twenty years. However, where a request has been made pu rsuant to the rules of 
international judicial assistance or with the authorisation of the competent Swiss authority, the 
respective Firm may, voluntarily, make the required disclosures to the PCAOB.  

In Mexico, similar issues of sovereignty arise and, under the bill of rights section of the 
Constitution29 a person cannot be mandated to follow a conduct other than by a “competent 
authority”. For these purposes, a Mexican Court is unlikely to consider the PCAOB to be a 
competent authority. 

8 Official Secrets 

8.1 Restrictions 

                                                                 
29  Articles 14, 16 and 17 
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In the United Kingdom 30 and Germany rules exist to protect national security which prevent 
unauthorised disclosure of certain information to protect the state from espionage etc. 
Occasionally, a Firm will have sensitive documentation of relevance to national security in its 
possession and these restrictions will apply.  

Similar restrictions apply in Israel where, under the General Security Service Law 2002, a 
government agency known as the General Security Service has been established for the 
purpose of protecting national security and is responsible for the protection of certain sensitive 
information, as determined by the Israeli Government.  The holder of such information is 
required to handle it in accordance with regulations enacted by the Prime Minister. Again there 
will be circumstances where a Firm holds information that is subject to these restrictions, for 
example, where a Firm acts as auditor for defence contractors (and we note that a number of 
such companies are publicly traded in the Uni ted States securities markets), it may well be 
subject to these restrictions. 

The anti-espionage legislation 31 in Switzerland is broadly applied making it an offence to make 
available business information to a foreign authority where it is deemed not to be in the 
interests of the Swiss Confederation. Given that these provisions are aimed at protecting the 
confidentiality of the Swiss Confederation rather than private individuals, prior consent of a 
client would not release a Firm from criminal liability where they are in breach.  

8.2 Sanctions 

In the United Kingdom, where a Firm is subject to the Official Secrets Act 1989, a person will 
be subject to criminal sanctions where he discloses any information, document or other article 
relating to security or intelligence which is or has been in his possession during the course of 
his work.  

Breach of the Swiss anti-espionage legislation is a criminal offence punishable by three days 
to twenty years in prison. 

 

 

                                                                 
30  The Official Secrets Act 1989 
31  Article 273 of the Penal Code 
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Paris, March 31, 2003 
 
Public Company Accounting Oversight Board 
1666 K Street NW, 9th Floor 
Washington , D.C. 20006 
Attention:  Ronald S. Boster, Secretary and Members of the Board 
 

Re: Proposal of Registration System for Public Accounting Firms & Announcement  
of Roundtable on the Regulation of Registered Foreign Public Accounting Firms 

Dear Sirs, 

Mazars & Guérard, founding and leading firm of the Mazars organization is pleased to submit 
this letter in response to the request for comments from the Public Company Accounting 
Oversight Board (the "Board") on its proposed Registration System for Public Accounting 
Firms and its proposed Rules Relating to Registration (together the "PCAOB Registration 
System"), in accordance with Section 102 of the Sarbanes-Oxley Act of 2002 (the "Act").  We 
appreciate the opportunity to comment on this PCAOB Registration System. 

Mazars & Guerard has offices throughout France and is the French member firm of the 
international organization established in 50 countries. Excluding North America, Mazars 
comprises 5,000 professionals, including 375 partners, has accounting and audit activities 
originating for the most part with European based enterprises.   

Mazars is present not only in most countries of Europe, but also in North and South America, 
and a few countries in Asia and Africa.  In North America, Mazars has a long standing presence 
via Mazars LLP (created in 1988/1989, SEC qualified) and has recently increased its capacity 
through series of joint ventures called “Mazars Team America”, which link up the long-
established Mazars teams of Mazars LLP, and other US participating firms, in a common 
commitment to serve French and European clients with regards to the US requirements.  This 
grouping represents some 4,500 professionals with complete geographic coverage.  

We want to preface our specific comments with general consideration that we fully support 
implementation of rules strengthening the independence of auditors and quality control, and the 
contribution of these rules and system to restore public confidence in financial reporting and in 
the world's capital markets.  Mazars & Guérard  therefore is fully committed to support PCAOB 
initiative, as well as those of other key European or national regulators that have been already 
doing good work and are implementing stronger controls in these areas of common concern.   
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We understand that ongoing discussion with the European Commission will continue at the 
proposed by PCAOB roundtable, but we would mention that Mazars would be honored to 
participate either as a public accounting firm or one of the representatives of the French 
professional body, to other roundtables later. 

Mazars is a priori directly concerned by the PCAOB Registration System mainly through its 
French and US members. 

Therefore, although we do not see many practical difficulties in complying with the current 
PCAOB intended rules and procedures, on a legal point of view, and in addition to or to 
underline other comments that may have been submitted by European or French professional 
bodies, we would like to comment on some important issues concerning the specific French 
legal and professional context. 

General - Should foreign public accounting firms be subject to oversight by 
PCAOB? 

As a preamble, we would like to point out and prior to any specific comment, we would like to a 
certain number of specificities of the French auditing system which Mazars & Guérard believes 
should be taken into account when registration of French audit firms is to be considered :  

 
- statutory audit for most incorporated businesses,  
- joint audit for large companies,  
- six year audit mandate,  
- protection of independence via a restrictive legal approach of non audit services to 

audit clients,  
- criminal obligations and liability for auditors, 
- joint oversight of accounting firms… 

In addition, we would like also to point out that a proposed Act (Loi sur la Sécurité Financière) 
prepared by the French Government is currently being discussed by the Parliament. This 
proposed Act introduces, among others, the following points : creation of an independent 
oversight body (Haut Conseil du Commissariat aux Comptes, HCCC), reinforcement of 
regulations concerning non audit services to audit clients, reinforcement of effectiveness of the 
joint audit, additional responsibilities of Board and auditors as regards internal control. 

As a whole, we believe this legal system has proven to be reasonably robust in recent year and 
the proposed Act should improve its effectiveness further (see more comments below). 

More globally, as you may know, the International Federation of Accountants (IFAC) at 
international level, and its affiliated French professional body, the Compagnie Nationale des 
Commissaires aux Comptes (CNCC), have long recognized the need for a harmonized 
framework to meet the increasing demands that are placed on the accounting profession.  
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Major components of this framework are International Standards on Auditing (ISAs) developed 
by the International Auditing and Assurance Standards Board (IAASB) and the IFAC Code of 
Ethics for Professional Accountants (the IFAC Code). The IFAC Code, developed by IFAC's 
Ethics Committee (Ethics Committee) serves as the foundation for all codes of ethics developed 
and enforced by IFAC member bodies, as in France the Code de Déontologie Professionnelle of 
the CNCC. 

The IFAC Code establishes the international standard on which national standards should be 
based and no IFAC member body or firm is allowed to apply less stringent standards than those 
stated in the section unless prohibited by law or regulation.  In some countries, and France is 
one of these, since the end of the 1960s, law and regulation are even more stringent on auditor 
independence rules, with associated criminal and disciplinary sanctions.  

ISAs have been transposed in national standards on auditing issued by the national IFAC 
member professional body, in France in the Normes Professionnelles of the CNCC. 

§ Therefore comprehensive oversight of foreign public accounting firms should be exercised 
by a competent national regulatory authority otherwise there will be double oversight for all 
audit firms operating in major territories outside of the US.  Dual oversight will be 
inefficient and costly, inconsistent with the principle of ‘positive comity’ which has 
previously been adopted, will potentially lead to conflicts and finally in some instances will 
be illegal where it breaches national sovereignties. 

In France, joint oversight of French public accounting firms by the marketplace regulator 
“SEC equivalent”,  the Commission des  Opérations de Bourse (COB), and the CNCC has 
proven its reliability over many years, and will be soon compliant with the proposed Act 
organizing the new national public accounting firms independent oversight Board, (the Haut 
Conseil du Commissariat aux Comptes). 

As the European Community is in the process of recognition of the IFAC ISAs and Code, the 
PCAOB could recognize foreign accounting firms on the basis of compliance with the IFAC 
ISAs and Code.  A suitable period of dialogue with national regulators could enable mutual 
recognition, and the minimization of conflicts.  This process would work for a large majority 
of European countries, not just France.  

§ Double oversight may also lead to conflicts specifically where diverging decisions are 
reached by the differing oversight mechanisms on the same issue.  This will inevitably be 
complicated by registered public accounting firms having to operate two sets of standards 
(be they auditing, quality control or ethics).  Investor and stakeholders will get totally lost 
and confused, and this will lead to a lot of trials for conflicts of standards. 

§ French regulatory and legal systems forbid foreign inspectors from conducting inspections of 
local audit firms on their national territory.  It is probable that the PCAO B’s powers will be 
challenged in different jurisdictions and accountants will seek guidance from their domestic 
courts to clarify competing obligations under the Act and local law.  As a matter of private 
international law, the PCAOB will not generally be able to enforce its powers within a 
country without the intervention of the courts in that country.  Further it is questionable 
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whether local regulators would be prepared, in circumstances where their own system of 
regulation provides an equivalence of protection to investors, to accommodate the extra 
territorial reach of the PCAOB in this manner.  It is likely that different approaches would 
emerge in different countries. 

§ The disciplinary system envisaged by the Act and PCAOB rules creates a double jeopardy 
for many auditors who will also be subject to national disciplinary systems.  This would 
contravene the principles of natural justice enshrined in domestic laws as well as under the 
Universal Declaration of Human Rights (which the US is not party to).  Whilst the US is 
party to the International Covenant on Civil and Political Rights which provides that no-one 
shall be liable to be tried or punished again for an offence for which he has already been 
finally convicted or acquitted in accordance with the law and penal procedures of each 
country, this would not help accountants, who would possibly be subject to regulatory rather 
than criminal sanction.  

§ It may be inappropriate to ask for comment on registration before the PCAOB is properly 
constituted, and has finalized what auditing, quality control and ethics standard are to be set.  
In France, public accounting firms are bound by local law to follow CNCC standards in 
these areas.  This will lead to further conflict.  Mazars could be in a situation of having  
registered (with consequent expense of time and money), without being subject to, and 
therefore benefiting from oversight. 

§ Given all of these uncertainties, it is essential that the PCAOB allow more time for 
continuing dialogue between the PCAOB and European and French regulators working 
towards other means of achieving the SEC’s objectives which do not conflict with European 
or French laws and CNCC professional standards or incur considerable additional time and 
expense.  For France, a system of mutual recognition has to be explored. 

Question 1 - Is it feasible for foreign public accounting firms to register within 
180 days of the date of the Commission’s determination that the Board is 
capable of operating?  Should foreign public accounting firms be afforded some 
longer period (e.g. an additional 90 days) within which to register? 

§ This would be the first time that much of this information has ever been requested from 
applicants by any national regulator (e.g. detailed revenue breakdowns and analyses of 
lit igation over the past 10 years to name but two).  Obtaining reliable and consistent 
information would involve development of new systems and processes.  It is unlikely that 
this could be reliably achieved within 180 days. 

§ Given the obligations imposed on the signing partner by Item 9.1 of PCAOB Release 2003-
1, it would be imperative that the information provided is as accurate and complete as 
possible.  Detailed checking procedures would therefore be required which would further 
delay the availability of the information.  For a membership organization like Mazars, there 
would be a desire for the membership to review the accuracy of the information to be 
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submitted by the member audit firms, so additional time would be needed to ensure that the 
information is as accurate as possible.  

§ Within the firms at both national firm and membership level, a proper process needs to be 
established to ensure that information is gathered having full regard for the requirements of 
local employment law.  For example, personnel being asked to sign the consents required by 
Part VIII, Item 8.1(b), Appendix 2 of PCAOB Release 2003-1 may wish to seek their own 
independent legal advice before agreeing to sign.  These rights have to be respected and the 
registration timetable needs to take this into account.  

§ The Act has also introduced a wide range of other new requirements and changes (e.g., 
Sections 208, 301, 302, 401, 404, 406 and 802).  These will all require a significant amount 
of foreign issuers' management time and resource to execute properly.  

§ Based on the foregoing, a longer registration period is needed for non-US applicants should 
the PCAOB proceed with the current proposals.  We suggest an extension of at least one 
year.  Even within this extended timetable there is no guarantee that Mazars firms, where 
registration is required, will be able to register due to some of the legal impediments referred 
to below.  During this extension the PCAOB should continue its dialogue with other country 
regulators to determine where mutual recognition status could be granted.  

File No. PCAOB-2003-03 Page 541



6 

Question 2 - Are there any portions of Form 1 that are inapplicable, or that 
should be modified, in the case of non-U.S. applicants? 

Appendix 2 of PCAOB Release 2003-1 sets out the requirements of Form 1.   

§ For Item 1.6 (Associated Entities of Applicants), we request clarification from the PCAOB 
that an applicant from a particular country need only file details of its associated entities in 
that same country.  If not, the volume of information requested by the PCAOB cou ld be 
excessive and unnecessarily extended.  

§ Item 1.7 request for “applicant’s” license to operate in this business.  Firms are granted 
business licenses in France and individual’s have licenses to practice.  Would this 
requirement imply the listing of both?  In that case the information would duplicate to some 
extent the information requested in part VII.  Please clarify what is meant by license or 
certification number. 

§ Item 1.8. Does this representation cover other applicants that are referred to in the audit 
opinion?  Given the requirement for a joint audit in France, additional clarification that this 
representation does not apply to other audit firms is necessary.  The same is necessary for 
audits where reference is made to another auditor. 

§ Items 2.1 and  2.2.  The information requested in 2.1 and 2.2 is already public information 
since 2002 in France and should be available to the staff.  This information is typically 
tracked in France by issuers and reviewed by the auditors for consistency prior to the filing 
but is not tracked by the public accounting firm in this way.  There is no benefit to imposing 
an additional tracking system on public accounting firms.  

Furthermore, as items 2.1(d), (e), (f) and (g) request various disclosures concerning audit, 
accounting, tax and other fees, as information systems have been developed on an associated 
entity by associated entity basis rather than a total country basis, as the need to aggregate 
information across national borders would further complicate this process, this information, 
which has never previously been required to be disclosed with such an accuracy, will have to 
be collected on a client by client basis. 

The disclosure requirements of Item 2.1(d), (e), (f) and (g) create further complications 
because fee data for 2001 in line with these categories has not previously been requested.  As 
a result, accounting firms are going to have to reconstruct much of this information.   

Accordingly, the PCAOB should consider waiving the requirements of Item 2.1(d), (e), (f) 
and (g) for non-US applicants. 

§ The information in 2.3 and 2.4 is not publicly available in France but can be provided.  Item 
2.4 addresses issuers for which an applicant plays, or expects to play, a “substantial” role.  
Whilst the information requested is relatively straightforward, it is the auditor of the issuer 
who is best placed to conclude as to who does and who does not play a substantial role in the 
issuer’s audit.  Some applicants may be unaware that they have been considered playing a 
“substantial role” in an issuer’s audit.   
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This challenge is further exacerbated where the applicant may be secondary auditor not 
affiliated with the primary auditor and their work is not referenced in an SEC filing, or in the 
specific context of statutory joint-audit (co-commissariat aux comptes) in France, with a 
joint-opinion required by law with similar contribution to audit work, even if only one of the 
joint-auditors is signing the SEC filing.  Accordingly, the PCAOB should relax this 
requirement for non-US applicants. 

§ Item 6.  Foreign private issuers have never been required to present this information in their 
registration statements or annual reports on Form 20-F.  The short answer to this requirement 
is that no filings have contained the information regarding disagreements requested in this 
section because it has never been required.  

§ Item 7.2 and 7.3.  Publication of a social security number of an individual is against the 
French law for data privacy reasons.  The scope of the names should be clarified.  It would 
appear logical to restrict the names to those individuals associated with issuers (i.e. a covered 
persons approach) restricted to individuals at manager level and above. 

In general for all of the areas requiring statistical data, the date at which the data is to be 
prepared (e.g. latest financial year end of the applicant, date of application) needs to be 
clarified. 

Most professionals, at least in their first few years of practice, do not have a license or 
certificate and it is not required to assist in the audit.   

It would seem that a listing of the decision makers involved and their qualifications would be 
more appropriate and less cumbersome. 

§ Item 8.   Consents: see comments below in response to question 4 related to laws on client 
confidentialit y. 

Question 3 - In addition to the information required by Form 1, is there any 
additional information that should be sought from non-U.S. applicants?   

The PCAOB needs to have a detailed understanding, as do US investors, of the oversight and 
monitoring processes, together with investigation and disciplinary procedures, already in 
operation at a French level.  

It would clearly be appropriate for the PCAOB to request this information directly from the 
French regulators and professional body, rather than from applicants, thereby avoiding 
unnecessary duplication of effort and expense.  

No other information is necessary. 
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Question 4 - Do any of the Board's registration requirements conflict with the law 
of any jurisdiction in which foreign public accounting firms that will be required 
to register are located?   

§ The obligations that are associated with registration (e.g., consenting to give testimony or 
make documents available to the PCAOB) would conflict with the domestic existing 
legislation of France.  Accordingly, whilst French applicants in these countries may want to 
register with the PCAOB, our French laws will make this a criminal offence, due to privacy 
protection laws.  This is not something that can be quickly remedied.  

§ Much of the information required by the PCAOB would amount to “personal data” under 
EC directive 95\46\EC dealing with data protection.  This Directive has been implemented 
into the national law of each of the 15 member states of the European Union and will be 
extended to the ten applicant countries over the next few years.  Personal data includes the 
details of all accountants associated with the firm and information relating to criminal, civil 
or administrative actions or disciplinary proceedings pending against the firm (the latter 
being “sensitive personal data” subject to greater restrictions under the directive).  Consent 
by the proposed “data subject” (i.e. the client, the firm’s employees and associated persons) 
is one relevant condition for processing the data without breaching the requirements of the 
directive.  The consent must be “freely given, specific and informed” (and in the case of 
sensitive personal information the consent must be express).  Although issuers might accept 
that they need to provide consent in order to enable their auditor to register, the issue is less 
clear for employees and associated persons.  

Further, the directive prohibits transfers of personal data to countries outside the European 
Economic Area which do not provide adequate data protection.  This principle would be 
relevant to the disclosure of any information required by the PCAOB.  The European 
Commission has approved two sets of cross-border data flow contractual clauses to facilitate 
compliance with the directive, which, if adhered to by the releva nt foreign authority, would 
also justify the transfer of the data to the PCAOB.  One option would be for the PCAOB to 
consider whether it is prepared to agree to sign up to such model clauses.  Alternatively, 
dialogue would need to be entered into between the EU and US regulators and possibly also 
national regulators to identify an acceptable compromise position which would provide an 
adequate level of protection as required by the directive.  

§ In France, inspection by a foreign regulator is not permitted under French law.  Whilst audit 
work papers and other information must be supplied to both the local regulator and the 
domestic securities regulator in the event of legal or professional proceedings these rules do 
not apply to any foreign regulator.  Client consent would not resolve the issue, as this is a 
matter of law.   Several different texts of the law clearly prohibit (with criminal sanctions for 
violation of this principal) communication of knowledge gained by the statutory auditor in 
the course of his engagement to a third party.  Client consent would allow the auditor to 
waive any civil liability but not the criminal liability associated with the transmission of this 
information.  See further comments in response to question 7. 
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§ Item 5. The information requested on any criminal, civil, government or administrative and 
disciplinary action or other proceedings brought against individuals within the last ten years 
is onerous and indeed is not relevant to the PCAOB if the individual concerned does not 
participate in or contribute to the preparation of an audit report of an issuer.  The provision 
of such sensitive information (which may not previously have been on the public record 
especially where a case is pending) could be seriously prejudicial to both the accounting firm 
and the individual concerned.  

This item is a particular issue for France: 

ü Criminal proceedings: there are currently a number of provisions in company law which 
result in a criminal sentence for violation of relatively formal aspects of the law.  We 
believe that reporting of such instances is beyond the scope of what the PCAOB require 
for oversight purposes; 

ü Certain criminal sentences can be the subject of an amnesty under certain circumstances.  
Reporting an individuals name for a sentence in the last ten years which has been the 
subject of an amnesty would potentially subject the applicant to legal and criminal 
consequences; 

ü Such information is not necessarily public (although it would have been public at the time 
of the sentence); 

ü Civil proceedings and disciplinary actions: this information may not be public or is 
published on an anonymous basis.  As such collection and completion of the data could 
prove difficult.  The publication of the data and transfer outside of the EU would be 
illegal in France because of data privacy protection laws.  It would be impossible to 
obtain information for cases not concluded.  

We believe any information on the criminal, civil or disciplinary cases should be strictly 
limited to those cases, relative to an Issuer, which are in the public domain. 

§ In some jurisdictions frequently used for arbitration, the results of arbitration proceedings 
required to be disclosed under Item 5.3 (a) are “private” to the various parties to the 
arbitration.  As such, disclosure to  the PCAOB may require the prior consent of the other 
parties to the arbitration proceedings.  There is no guarantee that these consents will be 
forthcoming.  

Question 5 - In the case of non-U.S. firms that are required to register because 
they play a substantial role in the preparation and furnishing of an audit report 
on a U.S. issuer, is the Board’s definition of “substantial role” appropriate?   

Whilst the definition of “substantial role” is understood, the responsibility for determining 
whether a firm does or does not play a “substantial role” would need to be with the primary 
auditor, as would the reporting requirement.  See comments above in response to question 2.  
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Question 6 - Should the requirements to register be different for foreign public 
accounting firms that are “associated entities” (as defined in the Board’s rules) 
of U.S. registered public accounting firms than for foreign firms that are not 
associated with U.S. registered firms? 

§ Mazars considers that requirements to register should not be different for foreign public 
accounting firms that are “associated entities” (as defined in the Board’s rules) of 
U.S. registered public accounting firms than for foreign firms that are not associated with 
U.S. registered firms. Despite the numerous requirements also to be met to become a 
member firm of Mazars, information required to be disclosed to the PCAOB should in 
principle be the same for everyone with the same country of origin applying for registration.  

§ We therefore believe the way forward would be at least partial mutual recognition of 
national oversight systems. Should this way forward prove to be impracticable non US 
Mazars firms would their like to see how their “association” with US accounting firms, in 
particular Mazars LLP,  could contribute to their registration. 

§ Of course, for firms that belong to an international organization, the statements required by 
Item 4.1 of Part IV of Appendix 2 of PCAOB Release 2003-1 could be covered by one, 
global statement, including specific waivers for compliance with national law and regulation. 
This will avoid unnecessary repetition of data.  

Question 7 - Should registered foreign public accounting firms be subject to 
Board inspection?  Could the Board, in some cases, rely on home-country 
regulation in lieu of inspection of foreign public accounting firms?  If so, under 
what circumstances could this occur?   

See also general consideration and answers to questions 1 and 4.  Direct oversight of a foreign 
accounting firm should continue to be exercised by their competent national regulatory authority 
rather than by the PCAOB.  This respects the national sovereignty of non-US countries but also 
addresses some of the practical problems that would arise with direct PCAOB oversight.  The 
issue of Board inspection is a sensitive one, because the PCAOB requirements fail to respect 
adequately the national sovereignty of countries outside the USA.  The PCAOB needs to be 
mindful of the different but equivalent ways in which accounting firms are nationally regulated.  
We encourage the PCAOB to continue its dialogue with other national regulators to work 
towards (where appropriate) a system of mutual recognition.  

To enable the Board to correctly assess this issue, it is important to provide a brief overview of 
the organization and structure of the accounting profession in France: 

§ In France, the “Loi Securité Financière” is currently in the final stages of discussion and 
approval by the Parliament.  This law, which addresses corporate governance and financial 
marketplace issues, also includes a significant chapter on the organization and governance of 
the accounting profession in France.  It creates a Board (“Haut Conseil”) comprised of 
independent persons who will be responsible for the control of the accounting profession 
under law.  The enrolment as statutory auditor, determination of auditing standards, 
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independence rules, quality control and disciplinary procedures of the profession will fall 
under the responsibility of this Board, mandated by the Minister of Justice.  Conceptually, 
many aspects of this law are very similar to the provisions of the Sarbanes -Oxley Act.  The 
PCAOB should consider to what extent the provisions of this law might satisfy certain of 
their requirements. 

§ In addition, current company law provides criminal sanctions for pursuing an engagement as 
auditor if not independent and participation or association by an auditor with  the publication 
of false or misleading financial information.  Company law also renders the withholding of 
significant information from the auditors criminal.  These aspects of current company law 
would are very much in line with certain chapters of the Sarbanes -Oxley Act. 

§ Under French law, any quoted company is required to have a joint-audit.  As such two 
independent audit firms with joint and several liability report on the consolidated accounts of 
all quoted companies in the France.  This is a very strong safeguard for the marketplace.  
This aspect needs to be considered by the PCAOB.  

§ Although the French profession is to some extent self regulating to date, the role of the 
auditor and his responsibilities are clearly set out in corporate law.  The statutory auditor has 
a certain legal responsibility, as he is required to report to the equivalent of the district 
attorney if he discovers fraud or other specified violations of company law.  

§ Obtaining a license to practice as statutory auditor is a very difficult process in France.  After 
obtaining a diploma which requires approximately four years of additional study and exams 
after a masters degree equivalent, an individual must be sworn in by the court, under the 
responsibility of the Minister of Justice, only after having obtained approval following the 
“enquête morale” which includes verification by the police of moral standing and absence of 
prior criminal records.  

§ The above factors represent significant safeguards for the profession in France and should 
clearly be taken into account by the PCAOB regarding oversight of firms in France.   

As a conclusion, Mazars believes that oversight should be under the control of the “Haut 
Conseil”, with an associated system of mutual recognition by PCAOB.  

Question 8 - Aside from Board inspection, are there other requirements of the 
Act from which foreign public accounting firms should be exempted?  If so, 
under what circumstances? 

§ The PCAOB should consider exempting French accounting firms from having to provide 
direct testimony to the PCAOB, or to provide access to their audit working papers for the 
legal reasons cited above and below.  Again, it shou ld be for the French regulator to exercise 
oversight in these areas.  Where necessary, the PCAOB may wish to enter into a series of 
bilateral dialogues with foreign regulators to establish proper lines of communication.  This 
remark is founded on the criminal sanctions for revealing information to a third party. 
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§ Sections 102, 105, and 106 of the Act require audit firms to disclose information, documents 
or audit work papers to the SEC or to the Public Company Accounting Oversight Board (the 
“Board”) when required by them to do so.  These provisions are problematic under French 
law, as audit firms are subject to specific legal confidentiality (i.e. non-disclosure) 
requirements in France.   

Article L.225-240 of the Code de Commerce provides that auditors are subject to 
confidentiality obligations with respect to facts, documents or information they have learned 
or that were disclosed to them in the course of their work.  Any breach of such obligation 
may entail a sentence of one-year’s imprisonment or a fine of 15,000 euros (article 226-13 of 
the French Criminal Code).  However, auditors may disclose confidential information when 
required or authorized by law (Article 226-14 of the French Criminal Code).  This is likely to 
be interpreted by French courts as “French law”.  Since there is no express provision under 
French law authorizing the disclosure of confidential information by auditors to the SEC or 
to the Board, auditors could refuse to disclose information, documents or audit work papers 
lest they breach confidentiality obligations under French law.  In addition, please note that 
Article 66 of the Decree dated 16 August 1969 lists entities (including courts) to which audit 
work papers may be disclosed.  Neither the SEC nor the Board are included in such list.  
Whilst it is not entirely clear that this list is intended to be restrictive, the provision may also 
serve as a specific basis for auditors to refuse to disclose audit work papers. 

Currently , there are agreements between the COB and the SEC.  The extension of such 
agreements needs to be considered by the PCAOB.  

§ As already emphasized in general consideration paragraph, the disciplinary system envisaged 
by the Act creates a double jeopardy for French auditors who will also be subject to national 
disciplinary systems.  

§ As stated above, the comprehensive oversight of a foreign public accounting firm should be 
exercised by a competent national regulatory authority. The PCAOB should enter into a 
dialogue with those regulatory authorities responsible to develop a clear understanding of the 
other national regulation systems. We would recommend an extension of at least one year 
before any foreign firms are required to register, and only for those countries where mutual 
regulator recognition is not possible. 

 

Question 9 - Are there requirements different from those the Act imposes on all 
registered public accounting firms that the Board should apply to foreign public 
accounting firms?   

See responses to previous questions concerning a one year extension from registration. 
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Question 10 - Should the Board’s oversight of foreign registered public 
accounting firms that are “associated entities” (as defined in the Board’s rules) 
of U.S. registered public accounting firms be different than its oversight of 
foreign public accounting firms that are not associated entities of U.S. registered 
firms?  Should the U.S. registered firm have any responsibility for the foreign 
registered firm’s compliance with the Board’s rules and standards?  

See the responses to question 6. 

 

We hope the above comments will be helpful and remain at your disposal for further comments. 

Yours sincerely.  

 

 

Patrick de CAMBOURG 
President of Mazars & Guérard 
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McGladrey & Pullen, LLP is an independent member firm of 
RSM International, an affiliation of independent accounting 
and consulting firms. 

McGladrey & Pullen, LLP 
3600 West 80th Street, Suite 300 
Bloomington, MN 55431 
Office 952/835-9930 Fax 952/921-7702 
 

       
March 31, 2003 

 
 
Public Company Accounting Oversight Board 
1666 K Street NW 
Washington, DC  20006-2803 
 
Attention:  Office of the Secretary   
 
Re:  Docket Number 001 
 
Dear Board Members: 
 
McGladrey & Pullen, LLP is please to provide input to the Public Company Accounting Oversight Board 
(PCAOB) as you consider the proposed registration system for public accounting firms.  We are one of the 
largest audit firms in the United States, and we appreciate the opportunity to participate in this very 
important process.  Following are our comments regarding certain aspect of the proposed rule. 
 
Appendix 1, Proposed Rules Relating to Registration 
 
Section 1, Rule 1001 (a) – Definition of Accountant 
 

Included in the definition of accountant is a natural person who “holds an undergraduate or higher 
degree in a field, other than accounting, and participates in audits.”  Under this definition, clerical or 
administrative staff with a degree who work on an audit client performing clerical or administrative 
functions would appear to be considered an accountant.  We recommend this definition be clarified to 
exclude individuals who perform services solely in an administrative or clerical capacity. 
 

Section 1, Rule 1001 (m) – Definition of  Person Associated With a Public Accounting Firm  
 

The proposed definition of “person associated with a public accounting firm,” includes “any 
independent contractor or entity that, in connection with the preparation or issuance of any audit 
report … receives compensation in any form from, that firm.”  We believe that “specialists” (as defined 
in Statement on Auditing Standards No. 73, Using the Work of a Specialist) engaged by a public 
accounting firm should be specifically excluded from this definition.  If specialists are not excluded 
from this definition, the actions of such individuals and firms would require disclosure in Items 5.1 – 
5.4 of Proposed Form 1.  We anticipate that public accounting firms would have difficulty in obtaining 
the information required by those items.   
 
In addition, we believe specialists would be very reluctant to be engaged by a public accounting firm if 
they were required to give their consent to the firm as required under Item 8.1 of the proposed Form 
1, Consents of Applicant.  
 
We note that specialists engaged by the client would not be subject to these requirements.  
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Appendix 2, Proposed Form 1 
 
Part II, Item 2.1, Issuers for Which Applicant Prepared Audit Reports During the 
Preceding Calendar Year and Item 2.2, Issuers for Which Applicant Prepared Audit 
Reports During the Current Calendar Year 
 

The fee disclosure requirements under section 2.1 and 2.2 utilize a combination of fee disclosures 
required under the Commission’s 2000 proxy disclosure rules pursuant to Item 9 of Schedule 14A and 
the Commission’s recently revised fee disclosure rules that become effective for fiscal years ending 
after December 15, 2003.  The gathering of the fee information for the initial registration in this 
format with respect to calendar years 2002 and 2003 will involve significant time and effort.  In some 
cases, this level of historical detail may not be available. 
 
We ask the Board to consider a transition period for the initial registration to require those fee 
disclosures that can be extracted by the public accounting firm from existing proxy filings.  The 
required disclosures under sections 2.1 and 2.2 could be updated in future filings with the Board once 
the Commission’s revised fee disclosure requirements become effective. 
 

Part V, Listing of Certain Proceedings Involving the Applicant’s Audit Practice 
 

Part V of the proposed registration rules requires an “applicant” to disclose six specified categories of 
activity arising out of criminal, civil, administrative and disciplinary proceedings.  In Sarbanes-Oxley, 
Section 102(b)(2)(F), Congress granted the PCAOB authority to require disclosure of pending, not 
past, litigation or disciplinary proceedings.  Congress further limited this authority to proceedings in 
connection with an audit report prepared for purposes of “compliance by an issuer with the 
requirements of the securities laws”. 
 
The proposed litigation and disciplinary disclosures seek information that is unrelated to audit 
reports on SEC clients.  The non-SEC audit practices of potential applicants are already subject to 
vigorous and extensive state regulation and enforcement, if necessary.  We believe that the proposed 
registration disclosures should be limited to matters involving SEC audit clients. 
 
The proposed litigation and disciplinary disclosures also demand information regarding past matters.  
This is a departure from the PCAOB’s statutory authority, which is explicitly limited to “pending” 
matters.  Any such departure should be reasonable in its scope, taking into consideration whether 
matters long since past or the actions of individual partners no longer associated with the applicant 
are at all relevant to a prospective applicant’s “fitness for registration”.  
 
The ten-year look back period for adjudicated criminal actions and disciplinary findings under Item 
5.4 is onerous and unfair.  It subsumes the underlying events and occurrences that may antedate the 
ten-year look back period by many more years.  The relevance of events ten years or older is 
questionable, even assuming the PCAOB has authority to look back at all.  At most, the PCAOB should 
deploy a three-year look back on all criminal or disciplinary proceedings arising out of audit reports 
issued on SEC audit clients.  At a minimum, the PCAOB should conform the look back period to be 
consistent with the record retention requirements imposed by Sarbanes-Oxley which acknowledge 
that after seven years it is unreasonable to expect any institution or individual to maintain records.  
 
As to civil litigation by the government or private litigants, the PCAOB should limit the look back to 
litigation relating to SEC audit clients.  We concur with the PCAOB’s proposal that a twelve-month 
look back on civil litigation involving SEC audit clients is appropriate, provided it is limited to final 
judgments or an arbitrator’s award, and does not include matters resolved by confidential 
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settlements.  The proposed rules should clearly exclude any litigation matter resolved by settlement.  
In addition, we recommend that the Board establish a de minimus amount under which judgments or 
awards need not be disclosed. 
 
The proposed disclosure regarding any past suspension from accounting practice under Item 5.5b is 
not limited by time.  The proposed rule should be limited to a reasonable period of time.  This 
proposal also does not balance the relevance of such information against the undue prejudice which 
will befall a person who has been reinstated and performed admirably for years thereafter.  
 

Part VIII, Consent of Applicant 
 

Although we acknowledge that  Item 8.1 Consent to Cooperate with the Board is consistent with the 
Act, we believe that the proposed rule does not allow for any considerations of due process.  It does 
not  consider the constitutional rights of an “associated person”.  Item 8.1  demands that an employee 
or partner consent to unconditioned cooperation as a condition of continuing employment.  This 
section ignores  the employee or partner’s individual rights, including constitutional rights that do not 
compel a witness to testify in certain circumstances. 

 
The proposed rules should take into consideration the foregoing rights.  It would be inappropriate to 
deny an applicant’s registration because an employee or partner witness has chosen to exercise his or 
her constitutional rights. 
 

Concluding Comments 
 
Thank you for considering our comments.  Questions regarding these or other matters should be directed 
to William Travis, Managing Partner, 952/921 -7780. 
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March 18, 2003 

 
 
 
Public Company Accounting Oversight Board 
Attention: Office of the Secretary 
1666 K Street, NW 
Washington, DC 20006-2803 
 
Dear Secretary: 
 
Mohler, Nixon & Williams is a local CPA firm located in Campbell, California.  Our practice 
includes auditing a small number of 401(k) plans (approximately 15) that are sponsored by 
publicly traded companies and include the sponsor’s common stock as one of the investment 
options.  Accordingly, these plans are required to file a Form 11-K annually.  We also audit a 
significant number of 401(k) plans where the sponsor is a public company, but where no Form 
11-K filing is required.  We do not perform any other audit services that involve filing 
documents with the Securities and Exchange Commission (SEC); therefore, our comments are 
specific to this narrow range of audit services.  We would encourage the Public Company 
Accounting Oversight Board (PCAOB) to address, as part of their registration rules, more 
specific guidelines related to auditors of public company sponsored benefit plans who do not also 
audit the sponsoring public companies financial statements. 
 
It is our understanding that under the Sarbanes-Oxley Act (the Act), benefit plans that are 
required to file a Form 11-K are considered “issuers” as that term is used in the Act.  It is also 
our understanding that under the Securities and Exchange Commission letter ruling, Certification 
of Disclosure in Companies’ Quarterly and Annual Reports, footnote #47, the management of 
the sponsor of these benefit plans is not required to provide any certification in the Form 11-K, 
nor is the auditor of the plan required to provide certification related to the internal controls of 
the plan.  Therefore, we do not believe the audit work we perform for benefit plans of public 
companies was intended to be included under the Act.  It is unclear to us how the Act would be 
applied to a firm such as ours with extremely limited SEC reporting activities relating only to 
Form 11-K filings with the SEC, considering the nature and use of these filing with the investing 
public.  Therefore, at this time we are uncertain whether our firm will be required to register 
under the Act and recommend that the registration rules developed by the PCAOB, or the 
PCAOB itself, directly address this specific situation.  

File No. PCAOB-2003-03 Page 553



U.S. Securities and Exchange Commission 
March 18, 2003 
Page 2 
 
 
Please contact Gregory S. Finley, managing partner, at (408) 369-2400 if you have any questions 
or comments. 
 

Sincerely, 

 
 
MOHLER, NIXON & WILLIAMS 
Accountancy Corporation 
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MOSS ADAMS LLP
CERTIFIED PUBLIC ACCOUNTANTS 1001FourthAvenue, 31stFloor

Seattle,WA 98154-1199

Phone 206.223.1820
FAX 206.447.0734

www.mossadams.com

March 31, 2003

Public Company Accounting Oversight Board
1666 K Street NW, 9thFloor
Washington D.C. 20006

Re: Proposed Rule: Proposal of Registration System For Pttblic Accounting Firms
(PCAOB Release No. 2003-1, March 7, 2003)

Ladies and Gentlemen:

We respectfully submit the following comments concerning the above proposal on behalf of this
accounfmg firm:

Issue 1

Application procedures are incomplete without withdrawal and deregistration proc_ures.

Comment

Page 9, Note 20 of the Summary indicates that the PCAOB (the Board) will not have in place
provisions for amendment or withdrawal of pending registration applications until sometime
after the Board's application process has begun. We do not believe the procedures for
application for registration should be adopted without procedures for withdrawal of pending
applications and for deregistering once a firm becomes registered.

Issue 2

We believe the proposed rules for Board approval of a registration application are too subjective.

Comment

Rule 2105, Standard for Approval, should articulate in greater detail objective standards the
Board will consider in reviewing applications for approval. We believe the current
reference to "whether the application for registration is consistent with the Board's
responsibilities under the Act" is too subjective.

A rflember of

Moores Rowlat_d_nleroat_Onal Offi_es In
an association OP,ndeoenOent prlncipa I Cl_ies of
account,ng hrms througtlouE WashingtQ_ C)regon
the wor]cf an0 CaPi[ornra
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Issue 3, Rule 2105

The proposed rules are unclear as to how the Board will notify registrant applicants when, or
whether their applications have been approved or disapproved.

Comment

It is unclear in Rule 2105, or elsewhere, how the Board will notify applicants for registration
whether and when an application has been approved. We do not believe notification only in
the event of disapproval or requests for additional information occurs is appropriate.

Without notification a level of uncertainty regarding the closure of the application would
linger. The rules should specify a notification procedure or procedures for approved
applications. Also see Summary of proposed Release 2003-1, page 8, item 6.

Issue 4, Rule 2105(b) and (c)

We believe the review periods specified in the proposed rules are too long, for both the initial 45-
day waiting period and the provision to begin a new 45-day waiting period when additional
information is submitted pursuant to a Board request.

Comment- Rule 2105(b)

The 45-day review period referred to in Rule 2105(b) seems long and we believe should be

shortened to a 30-day review period. We note that the Division of Corporation Finance is

under a 30-day review objective for review of a 1933 Act registration statement. We believe
a similar time frame would be reasonable for review of applications.

Comment - Rule 2105 (c)

Rule 2105 (c) requires the start of a new 45-day period for the approval process when the

Board request additional information. When additional information is provided for an
application, the waiting period to become eligible to serve public clients could exceed 90

days. This extended time period may unfairly impact the accounting firm and the public
company clients they serve because it would affect their ability to file timely reports with the
SEC.

We believe consideration should be given to the amount of additional information requested.

If the initial application was not grossly incomplete, we believe, rather than beginning a new
45-day waiting period after submission of additional information, the rules should provide
for a more timely review of an amended application, such as 10 days.
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Issue 5, Rule 2105(c)

The proposed rules are unclear as to the basis for sanctions, especially regarding incomplete and
disapproved applications.

Comment

Rule 2105(c) discusses authority by the Board to sanction non-registered accounting firms
for mere disapproval by the Board of a completed application. Such a sanction appears to be

unsupported by the Sarbanes-Oxley Act of 2002 ("Act") inasmuch as the Act appears to
limit the Board's authority 1 to sanction registered firms. Additionally, the parts quoted in

Note 19 of the Summary to the proposed Rule 2003-1 appear to only refer to the ability of
the Board to sanction a registered accounting firm, not merely an applicant. In our view, the

Board's rules should clearly identify circumstances that may lead to Board sanctions for

accounting firms with applications that have not been approved by the Board.

We believe the language in Rule 2105(c), "or may take such other action as the Board deems

appropriate" is too broad and gives the Board too much room to sanction accounting firms
for merely not providing an application that, in the Boards subjective view, is incomplete.

Board rules should provide specific, unambiguous language describing the kinds of "other
action" that may be deemed appropriate by the Board and in what circumstances other
action could be taken.

Issue 6.,Rule 2300

We believe confidential treatment should be afforded all applications, and amendments, for
application until such time as the Board approves the application and the accounting finn becomes
registered.

Comment

Rule 2300 Public Availability of Information Submitted to the Board; Confidential

Treatment Request should be changed to specify that an application is considered

confidential until such time as the application is approved, even though the Act suggests that

'For example, §3 of the Act, quoted (in part) following,only refers to Board authority to regulate registered
"accounting firms." §3. COMMISSION RULES AND ENFORCEMENT. (a) REGULATORYACTION, (b)(2)
INVESTIGATIONS, INJUNCTIONS, AND PROSECUTION OF OFFENSES. --Section 21 of the Securities
Exchange Act of 1934(15 U.S.C. 78u) is amended---(A) in subsection (a)(l), by inserting "the rules of the Public
Company Accounting Oversight Board, of which suchperson is a registered public aecounfmg fu'm... "; (B) in
subsection(d)(1), by inserting "the rules of the Public Company AccountingOversight Board,of which suchperzon is
a registeredpublic accountingfirm... "(C) in subsection (e), by inserting "the rules of the Public Company
Accounting OversightBoard, of which such personis a registered public accounting firm... "..
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the applications be made publicly available 2. We believe this change is needed because of:
1) the lack of guidance of the measures the Board will use to accept an application together
with the potential adverse regulatory consequences of a disapproval, and b) the failure of the
Board to propose for adoption rules for withdrawal of an application or to become
deregistered with the Board.

Issue 7, Form 1, Part 11,Part V, and Part VII
By including information request for those who do not play a substantial role in the decision making
aspect of the audit process, the Form 1 is unnecessarily burdensome and appears to be beyond the
regulatory scope of the Act.

Comment - Form 1, Part 11
The information required by Form 1, Part II, Item 2.4, Issuers for Which Applicant Played,
or Expects to Play, a Substantial Role in Audit, is burdensome to gather, especially in view
of the fact that applicant is not the accountant that is principally responsible for the client. In
any event, we do not believe the information is significant for regulatory purposes because
the principal accounting firm has responsibility to establish controls to determine that other
firms participating in the audit in a significant way are in compliance with the Act.

Comment - Form V

The information required by Part V, Listing of Certain Proceedings Involving the
Applicant's Audit Practice, Items 5. 1, 5.2, 5.3, 5.4, and 5.4 is for all accountants in the
applicants firm. This seems beyond the need for public oversight of the audit firms, and also
beyond the scope of the authority provided to the Board by the Act3. We believe the
proposal for required information should be limited to those who have a substantial
supervisory role of the audit process for the audit of an issuer, and thereby be less
unnecessarily burdensome and be consistent with the objectives of the Act.

Comment - Part Vll

The information required by Part VII - Roster of Associated Accountants (Listing of
Accountants), requires information for all accountants of an accounting firm whether or not
the accountant participate in any significant way with the audit of public companies. We

2 See § 102(e) PUBLIC AVAILABILITY. --Registration applications and annual reports required by this subsection, or
such portions of such applications or reports as may be designated under rules of the Board, shall be made available for
public inspection, subject to rules of the Board or the Commission, and to applicable laws relating to the confidentiality
of proprietary,personal,orother informationcontainedin suchapplicationsor reports,providedthat,in all events,the
Boardshallprotectfrompublicdisclosureinformationreasonablyidentifiedby the subjectaccountingfirmas

_roprietary information.
Notethat theterm"auditreports"is definedbythe Actas havingto dowithpubliccompanies.§102(F) reads

"informationrelatingto criminal,civil,oradministrativeactionsor disciplinaryproceedingspendingagainstthe firmor
anyassociatedpersonof the fn'min connectionwith anyaudit report;"
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believe this information request is beyond the Act's authorization of the Board to gather
information. The Act grants the Board specific authority to gather information only for those
accountants who participate in the audit of public companies 4. Further, this information
requirement seems needlessly burdensome to carry out the regulatory objectives of the
Board. We believe the proposal for required information should be limited to those who
have a substantial supervisory role of the audit process for the audit of an issuer.

We appreciate the PCAOB's consideration of our comments in finalizing the rules for the
Registration System For Public Accounting Firms.

Sincerely,

Neal West
For Moss Adams LLP

ms:N_/"

cc: JeffBrown

Alan Jorgensen
Ed Drosdick

4Note that the term "audit reports" is defined by the Act as having to do with public companies. §102 (E) of the Act
provides that the Board shall gather "a list of all accountants associated with the fLrmwho participate in or contribute to
the preparation of audit reports, stating the license or eertificatiun number of each such person, as well as the State
license numbers of the firm itself'
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March 27, 2003 
 
 
Public Company Accounting Oversight Board 
Attention:  Office of the Secretary 
1666 K Street, NW 
Washington, DC 20006-2803 
 
Re:  PCAOB Rulemaking Docket Matter No. 001 
 
Dear Board Members: 
 
We appreciate the opportunity to offer comment to the Public Company Accounting Oversight 
Board (the “Board” or the “PCAOB”) regarding its Proposal of Registration System for Public 
Accounting Firms and related proposed Rules and Proposed Form 1 (Rulemaking Docket Matter 
No. 001) that are being considered by the Board for adoption and submission to the Securities 
and Exchange Commission (the “Commission” or the “SEC”).   
 
As the national organization of all U.S. state accountancy regulators, the National Association of 
State Boards of Accountancy (NASBA) applauds the Board’s efforts to implement promptly the 
requirements of the Sarbanes-Oxley Act of 2002 (the “Act”) that are entrusted to the Board.  
NASBA’s member boards (sometimes called the “State Boards”) are composed of both licensees 
and public members.  As rule makers themselves, NASBA’s constituent boards appreciate the 
challenges of a politically-charged legislative mandate to shape a transparent, efficient and 
vigorous regulatory approach to enhancing investor confidence in financial reporting for SEC 
issuers.  As enforcers who remain the only authorities empowered to grant or revoke licenses of 
CPAs (certified public accountants), NASBA’s member boards understand the delicate balance 
between the need for swift discipline and the necessity of procedural fairness.  Finally, as 
independent government agencies that must operate exclusively on licensing fees, NASBA’s 
member boards are sensitive to budgetary realities that inevitably limit program prerogatives.   
 
NASBA’s ongoing primary focus is upon rules and policies relating to enforcement, with special 
attention to facilitating federal/state cooperation.   
 
I.  General Comments About PCAOB Rulemaking. 
 
In general, NASBA urges that these and other new regulations promote vertical clarity so that 
state accountancy boards can easily translate PCAOB and SEC case results into swift, equitable 
and defensible disciplinary actions against audit firms and individual licensees implicated in 
violations.  In so doing, the PCAOB and the SEC will be able to place greater practical reliance 
upon an effectively administered State Board licensing function that puts the offending licensees  
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at risk of losing not just their SEC clients but their certificates and their livelihoods as CPAs.  
We note that state accountancy regulation is not self-regulation by accountants, but licensing and 
discipline by government agencies based on state law.  State Board enforcement can result in 
discipline in a number of forms, including censure, civil penalties, and revocation of the right to 
practice and call oneself a CPA.  State Boards generally also have the statutory authority to 
initiate civil actions for injunctions as well as criminal prosecutions against individuals and firms 
engaged in the unlicensed practice of public accountancy. 
 
We believe that close cooperation and working partnership of the PCAOB and the SEC with 
NASBA and the State Boards would result in more potent regulatory efforts  
 
II.  Comments on Selected Provisions of the Proposed Rules and Proposed Form 1.   
 
General Note.  To strengthen federal/state coordination of oversight of accountants that do audit 
work for SEC issuers, we offer a few general thoughts to clarify the role of the State Boards and 
to reduce the risk of confusion or misunderstanding by accountants or others who may seek to 
rely upon the PCAOB Rules.  In the states (and other U.S. jurisdictions) generally an accountant 
must meet rigorous standards (including education, experience and examination) to be licensed 
and thus able lawfully to practice most forms of public accountancy, especially audits and 
reviews.  Such licensed accountants (including certified public accountants or CPAs, as well as – 
in some States – Licensed Public Accountants) frequently are called “licensees.”  Other 
accountants, called “non-licensees” or “unlicensed accountants,” are not authorized to conduct 
the practice of public accountancy for which license is required by the applicable state (or other 
U.S. jurisdiction).   
 
We recognize that in connection with PCAOB oversight of public accounting firms that do audit 
work for SEC issuers, the PCAOB will seek information about accountants associated with those 
firms – whether CPAs licensed by State Boards or other accountants.  Presumably the other 
(non-CPA) accountants would include “non-licensees” in U.S. jurisdictions, accountants licensed 
by other authorities in non-U.S. jurisdictions and, if applicable, unlicensed accountants in non-
U.S. jurisdictions.  We also recognize that in trying to elicit information about appropriate 
associated persons, the PCAOB may wish to define that class of persons broadly, as in the 
proposed definition of “accountant” in the proposed Rules.  However, to strengthen 
NASBA/State Board coordination with PCAOB/SEC oversight, we believe it is very important 
that the PCAOB Rules recognize the distinct category of accountants licensed by the State 
Boards – the CPAs (and, also, in some States, Licensed Public Accountants).  Presumably 
analogous considerations may be of interest to non-U.S. licensing authorities with respect to 
accountants licensed within their respective jurisdictions.     
 
Proposed Rule 1000.  Application of Rules.  NASBA suggests that the wording of this Rule be 
modified to clarify its intent that the Rules of the Board apply to public accounting firms that are 
required to register with the Board or that otherwise apply for registration with the Board (for 
example, in contemplation of seeking audit work for SEC issuers) and not to other public 
accounting firms (e.g., firms that do no work for SEC issuers and do not apply for registration).  
As modified, Rule 1000 could read:  “The provisions of the Rules apply, according to their  
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terms, to all public accounting firms that are required by the Rules to be registered with the 
Board or that otherwise apply for registration with the Board, to all persons associated with 
registered public accounting firms, and to all associated entities of registered public accounting 
firms” (proposed revision underlined).   
 
 
Proposed Rule 1001.  Definition of Terms Employed in Rules.   
 
General Comment About Definitions.  Regarding definitions generally, NASBA suggests:  when 
terms are defined elsewhere for general use (more than for a particular purpose), whether by the 
Act, securities statutes or regulations, state law or state licensing authority or by customary use, 
that those same terms generally not be given a substantially different meaning from their 
common use.  If the Rules do provide a diverse meaning, in an appropriate case it may be helpful 
to coin another term to avoid potential confusion.  An example is the definition of “accountant” 
discussed below.   
 
Definition of “Accountant”.  In some respects the proposed definition of “accountant” may be 
viewed as going beyond common usage and thus could lead to misunderstanding.  Of concern, 
there could arise a misperception by the public that accountants do not need to be licensed to do 
audits or other public accounting since they have been included in an application for registration 
with the PCAOB.  Additionally, without clarification, the official use of the term “accountant” in 
this context might have the unintended consequence of discouraging individual licensure, thus 
reducing State Board’s ability to directly discipline wrongdoers.  In light of the express 
requirement of Section 102(b)(2)(E) of the Act that an application for registration shall include 
“a list of all accountants associated with the firm who participate in or contribute to the 
preparation of audit reports,” perhaps these potential problems may be attenuated by using a 
different term, such as “licensed or unlicensed accountant” or “firm accounting professional.”       
 
Add a definition of “appropriate State regulatory authority” based on the definition in the Act:  
“The term ‘appropriate State regulatory authority’ means the State agency or other State 
authority responsible for the licensure or other regulation of the practice of accounting in the 
State or States having jurisdiction over a public accounting firm or associated person thereof, 
with respect to the matter in question.”   
 
Add a definition of “State” based on the definition in the Act:  “The term ‘State’ means any State 
of the United States, the District of Columbia, Guam, Puerto Rico, the Virgin Islands, or any 
other territory or possession of the United States.”  (Assuming that this change is made, 
references to “state” would be changed to “State” as appropriate.) 
 
Proposed Rule 2100.  Registration Requirement for Public Accounting Firms.  NASBA 
concurs that the registration requirement should apply to foreign public accounting firms.  
Uniformity of protection of investors in the U.S. securities markets requires that the Board have 
oversight of each public accounting firm that prepares or issues an audit report or plays a 
substantial role in the preparation or furnishing of an audit report with respect to an SEC issuer.  
It may be useful to add a sentence to the effect, “A public accounting firm that is not required to  
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be registered with the Board may register with the Board if it meets applicable requirements.”  
This would expressly acknowledge that a public accounting firm that does not currently do audit 
work for an SEC issuer may register in contemplation of seeking that type of work.  
 
Proposed Rule 2105(a).  Action on Applications for Registration – Standard for Approval.  
NASBA urges that there be added to the standards for approval of an application for registration 
an express requirement regarding licensing of the public accounting firm.  We suggest something 
to the effect:   
 
“Absent an exception for a particular applicant in the discretion of the Board (based upon 
substantial evidence that the exception is justified and fully consistent with the other standards 
for approval of an application), the application for registration of a public accounting firm shall 
not be approved unless the firm demonstrates that:   

(1) it is duly licensed, registered or permitted in good standing under the laws of each 
applicable State [defined as suggested above] and each other applicable jurisdiction where or 
with respect to which the activities of the accounting firm require the accounting firm to be 
licensed, registered or permitted under the laws of the State or other jurisdiction or the rules, 
regulations or policies of the appropriate State regulatory authority or other jurisdictional 
regulatory authority; and  

(2) it meets any other requirements of the Commission for recognition of the accounting 
firm by the Commission, including those set forth in Regulation S-X of the Commission, as it 
may be amended from time to time.” 
 
Proposed Rule 2300.  Public Availability of Information Submitted to the Board; 
Confidential Treatment Requests.  In Section (h), we request that the second sentence be 
revised to provide, “The granting of confidential treatment will not, however, limit the ability of 
the Board (1) to provide the information as to which confidential treatment was granted to the 
Commission or to each appropriate State regulatory authority, or (2) to comply with any 
subpoena validly issued by a court or other body of competent jurisdiction” (proposed revision 
underlined).  [The definition of “appropriate State regulatory authority” would be added as noted 
above, based on the definition in the Act.]  In making this revision, the Board might want to 
preserve similar flexibility for its cooperation with foreign regulatory authorities, so that the 
added language might be, “. .. or to each appropriate State regulatory authority or other 
jurisdictional regulatory authority. . .”  The State Boards would want to have available all of the 
PCAOB’s registration information.  
 
Proposed Form 1 – Part I – Identity of the Applicant.  In Item 1.7, Applicant’s Licenses, 
NASBA agrees with the proposed requirement to list “every license or certification number 
issued to the applicant authorizing it to engage in the business of auditing or accounting” and to 
“furnish the name of the issuing state, agency, board or other authority” for “each such license or 
certification number.”  NASBA suggests that the reference to issuers of licenses be revised to 
read, “furnish the name of the issuing State agency, board or other State or foreign licensing 
authority” (proposed revision underlined).  NASBA suggests that there be added a requirement 
to provide such information for each associated entity of the applicant listed in Item 1.6 -- at  
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least with respect to that associated entity engaging in the practice of public accounting in the 
U.S. or preparing or issuing, or participating in or contributing to the preparation of, audit 
reports for issuers.  Likewise, in Item 1.8, Required Licenses and Certifications, NASBA agrees 
with the proposed requirements and suggests that they be revised to read as follows:  “Indicate 
whether the applicant, each associated entity required to be listed in Item 1.6 and all individual 
accountants associated with the applicant required to be listed in Part VII who participate in or 
contribute to the preparation of audit reports for issuers or comparable reports prepared for 
clients that are not issuers have in good standing all licenses and certifications and valid practice 
privileges required by governmental (federal, State and non-U.S.) and, if applicable, professional 
organizations , and identify by name any such associated entity and any such individual 
accountant that does not” (proposed revisions underlined).  These provisions, especially as 
proposed to be revised, would help facilitate the coordination of federal and State regulatory 
efforts.  Finally, NASBA suggests that unless there are any licenses, certifications or practice 
privileges required uniquely by any private professional organizations (i.e., that are not otherwise 
required in the first instance by governmental (federal, State and non-U.S.) organizations), it 
likely would be appropriate to delete the reference to professional organizations. 
 
Proposed Form 1 – Part VII – Roster of Associated Accountants.  In Item 7.1, Listing of 
Accountants Associated with Domestic Applicants, and Item 7.2, Listing of Accountants 
Associated with Non-U.S. Applicants, NASBA strongly agrees with the information listing 
requirements.  Again, these provisions would help facilitate the coordination of federal and state 
regulatory efforts.  Also, NASBA suggests that the last two sentences of Item 7.1 be revised to 
read:  “For each such person, list every license or certification number (if any) and any valid 
practice privileges authorizing him or her to engage in the business of auditing or accounting.  
For each such license or certification number, furnish the name of the issuing State agency, 
board or other State or foreign licensing authority” (proposed revision underlined).  Finally, 
NASBA suggests that the last two sentences of Item 7.2 be revised to read:  “For each such 
person, list every license or certification number (if any) and any valid practice privileges 
authorizing him or her to engage in the business of auditing or accounting.  For each such license 
or certification number, furnish the name of the issuing State agency, board or other State or 
foreign licensing authority” (proposed revision underlined). 
 
In Item 7.3, Number of Firm Personnel, part (b) calls for the number of certified public 
accountants “or accountants with comparable licenses from non-U.S. jurisdictions” that are 
associated with the applicant.  We wonder who determines what are “comparable licenses” and 
how that determination will be made.  NASBA hopes to participate in discussions with PCAOB 
representatives regarding this point.   
 
Proposed Form 1 – Part IX – Signature of Applicant.  NASBA suggests adding a provision – 
whether in this part or elsewhere in the Form or the Rules – to the effect that the continuing 
effectiveness of a registration of a firm with the PCAOB is conditioned, in the discretion of the 
PCAOB, upon the application being complete in all material respects and not containing any 
untrue statement of a material fact or omitting to state a material fact necessary to make the  
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statements made, in light of the circumstances under which such statements were made, not 
misleading.   
 
 
Drafting Comments.   
 
The following comments are offered for consideration as drafting matters, to conform certain 
references, to clarify intended meaning or to amplify proposed provisions consistent with their 
apparent general intent.   
 
Proposed Form 1 – Item 5.1(a) [criminal actions in connection with audit reports].  Consider 
revising the clause in the middle of the first sentence to read, “. . . is a defendant in any pending 
criminal proceeding (including a non-U.S. jur isdiction) , or was a defendant in any such 
proceeding . . .” (proposed change underlined).   
 
Proposed Form 1 – Item 5.1(b)(4) [criminal actions in connection with audit reports] and various 
other places.  Consider revising this sentence to read, “The name of the issuer or other client that 
was the subject of the audit report or other comparable report” (proposed change underlined).  
This would conform with the reference in 5.1(a) and the definition of audit report.  This change 
appears similarly appropriate in Items 5.2(b)(4), 5.3(b)(4), and 5.4(b)(4).   
 
Proposed Form 1 – Item 5.3(a) [regarding private civil actions in connection with audit reports].  
Consider adding reference to proceedings initiated by “other persons”.  Consider adding 
reference to alternative dispute resolution proceedings.  Consider express reference to 
“(including a non-U.S. jurisdiction)”.   
 
Proposed Form 1 – Item 5.5(b) [regarding other proceedings].  Consider adding reference to a 
time period, such as “was, in the previous ___years, censured or fined . . .” (proposed change 
underlined).  This would be parallel to the approach in Item 5.5(a).   
 
III.  Prospective Future Rulemaking by the PCAOB or the Commission.   
 
NASBA urges that care be taken by the PCAOB and the Commission in drafting these and other 
regulations so as not to dilute the existing requirement for Commission recognition that a 
certified public accountant be "duly registered and in good standing as such under the laws of the 
place of his residence or principal office" and that a public accountant be "in good standing and 
entitled to practice as such under the laws of the place of his residence or principal office."  [Rule 
2-01(a) of Regulation S-X; 17 CFR 210.2-01(a)]  The current license status of all accountants 
should be regularly checked with State Boards. 
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NASBA urges that the PCAOB encourage the Commission to add to the requirements of 
Regulation S-X regarding "Qualifications of Accountants" a requirement for Commission 
recognition [and/or that the PCAOB itself require] that an accountant and an accounting firm be 
duly licensed, registered or permitted or otherwise hold valid practice privileges and be in good 
standing under the laws of each applicable State (to be defined as suggested above) and each 
other applicable jurisdiction where or with respect to which the activities of the accountant or the 
accounting firm require the accountant or the accounting firm to be licensed, registered or 
permitted or otherwise hold valid practice privileges under the laws of the State or other 
jurisdiction or the rules, regulations or policies of the appropriate State regulatory authority or 
other jurisdictional regulatory authority.   
 
Footnote 11 in the PCAOB’s Release No. 2003-1 states the acts that restrict US government 
agencies’ disclosure of information do not apply to the PCAOB.  However, it is anticipated that 
the states’ privacy laws would be respected by the PCAOB. 
 
Conclusion.  NASBA appreciates the opportunity to provide these comments.  Should you have 
questions concerning our thoughts on the proposed Rules or other matters, please contact us.  We 
look forward to responding to other proposals as appropriate and to ongoing cooperation and 
communication with the PCAOB and the Commission.   
 

Sincerely, 
 

      
K. Michael Conaway, CPA    David A. Costello, CPA 

 Chair, NASBA     President & CEO, NASBA 
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Public Company Accounting Oversight Board
Office of the Secretary
1666 K Street, NW
Washington, DC 20006-2803

Our ref : JZ/uh/PCAOB
Direct dial nr : +3120-3010301 / Faxnumber: +3120-3010302
Date : March 27, 2003
Re : PCAOB Rulemaking Docket Matter No. 001

Dear members of the Board,

NIVRA is one of the two statutory professional bodies of accountants in the Netherlands. One of
NIVRA’s statutory tasks is to promote the proper exercise of the accounting profession by register-
accountants and defending their common interests. The proposal of the PCAOB concerning a reg-
istration system for public accounting firms (indirectly) affects registeraccountants. Regarding this
proposal we would therefore like to bring the following to your attention.

We regret that due to the short time to comment on the proposal we were unable to comprehensi-
vely investigate the consequences the proposed rules may have for our members. An elaborated
comment on the contents of the proposed rules will therefore not be possible for us. We regret this
situation all the more because after a superficial consideration of the proposal we think the proposal
may potentially be in conflict with our national rules.

We support the establishment of global rules for auditors but feel these rules have to be agreed
upon in an international context. This will lead to rules which are uniform, not conflicting with natio-
nal or supranational rules and are directly applicable to our members. We also welcome any (for-
eign) rulemaking proposals which will help governing bodies in other nations to reach their goals.
We feel that such proposals should have sufficient provisions in case of conflicting rules. We trust
this will be the case with the present proposal.

NIVRA, being a self-regulatory body, has recently issued an elaborated set of rules regarding the
auditors independence and has also issued new rules regarding the quality review of accoun-
tantsfirms by NIVRA. Momentarily we are examining the options to put the quality review under su-
pervision of an independent national governmental organization. In our newest rules regarding qual-
ity reviews we have made a provision for cooperation with other reviewing (foreign) bodies.

We hope the board will consider our concerns and views.

Yours sincerely,

G.A. Smit RA
Chief Executive

Koninklijk Nederlands Instituut
van Registeraccountants

A.J. Ernststraat 55
postbus 7984
1008 AD  Amsterdam
telefoon 020 301 0 301
fax 020 301 0 302
e-mail: nivra@nivra.nl
internet: www.nivra.nl
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From: patrick.obrien@prudential.com
Sent: Thursday, March 13, 2003 4:07 PM
To: Comments
Subject: Docket No. 001

I have reviewed the document proposing the registration of Accounting Firms and Accountants. I do not believe the OCAOB 
has made a credible case for the need for such registrations or the benefits they will purport to provide. Registrations of 
public accounting firms will not afford the investing public any more assurance regarding the accuracy of financial statements 
or thorough nature of  audit testing than exists under the current system of state licensing in use today. This proposal does 
little to address the core issues that have precipitated this latest debate around governance of public accounting firms and 
certified public accountants.

Patrick J. O'Brien, CPA
New Jersey License Number 20CC02722900
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From: John.RIEGER@oecd.org

Sent: Tuesday, April 29, 2003 10:46 AM

To: Comments

Subject: Regarding Ruling to require Foreign Auditors to Register

Page 1 of 1

This e-mail is approve of your decision to require foreign auditors to register, albeit with some time lag 
to adjust to the issue.  

Rational:  
While I hear a lot of disagreement here in Europe regarding the necessity to register under the new 
pcaob system, it is actually necessary that foreign auditors are subject to the United States rules and 
regulations. As an auditor oversight entity you have a duty to protect the investor public. As long as 
companies desire the financial benefits of being registered in the United States under US registration 
laws, the services that create that financial benefit must be protected. The reason the US market enjoys 
the greatest financial stability is due to the stability of the markets, if you compromise the rules and 
regulations that create that stability, you compromise the benefits.  

Your duty is to protect the financial stability of the capital markets in the United States. If you allow 
exceptions to the attributes that create that stability you will dilute the financial strength of that market. 
Now, saying that it does not mean that you could not leverage the oversight tasks using some kind of 
European or Joint oversight vehicle that would extend to foreign auditors. However, you would have to 
make sure that you do not compromise the quality while doing that.   

 
Regards,  
John R. Rieger CPA  
Anti-Corruption Division  
OECD  
2 rue Andre-Pascal  
Paris, France  
33 (0) 1 45-24-15-22  
33 (0) 1 44-30-63-07 fax  
john.rieger@oecd.org  
http://www.oecd.org/EN/home/0,,EN-home-31-nodirectorate-no-no--31,00.html  
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From: JHaslbauer@pkfny.com

Sent: Monday, March 17, 2003 9:58 AM

To: Comments

Subject: Question / comment
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Question  
 
For accounting firms that currently do not audit public companies , but plan to  
do so in the future , should they or can they , register with the Board , once the  
registration process is formalized  ? 
 
 
---------------------------------------------------------------------------------------------------------------------------- 
 
John M. Haslbauer, CPA 
Director 
PKF 
Certified Public Accountants 
A Professional Corporation 
29 Broadway 
New York, NY 10006 
 
Phone: (212) 867-8000  x 406 
Fax: (212) 687-4346 
 
**********************************************************************
The information contained in this email is intended solely for the 
addressee. Access to this email by anyone else is unauthorized. If 
you 
are not the intended recipient, any form of disclosure, reproduction, 
distribution or any action taken or refrained from in reliance on it, 
is prohibited and may be unlawful. Please notify the sender 
immediately. All statements of opinion or advice directed via this 
email to our clients are subject to the terms and conditions 
expressed 
in the governing PKF client engagement letter. The content of this 
email is not legally binding unless confirmed by letter. The sending 
of emails to us will not constitute compliance with any time limits 
or 
deadlines. We also like to inform you that communication via email 
over the internet is insecure because third parties may have the 
possibility to access and manipulate emails. 
 
This footnote also confirms that this email message has been swept by 
MIMEsweeper for the presence of computer viruses. 
**********************************************************************
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PricewaterhouseCoopers  
1177 Avenue of the Americas 
New York, NY  10036 
Telephone (646) 471-4000 
Facsimile (646) 471-4100 
 
 

  
 
 
 
 
March 31, 2003 
 

Office of the Secretary 
Public Company Accounting Oversight Board 
1666 K Street, NW, 9th Floor 
Washington, DC 20006 
 
PCAOB Release No. 2003-1 
 
Dear Mr. Secretary, 
 
PricewaterhouseCoopers appreciates the opportunity to comment on the Public Company Accounting 
Oversight Board’s proposed rules, Proposed Registration for Public Accounting Firms, PCAOB 
Rulemaking Docket Matter No. 001.  We support the efforts of the PCAOB to restore investor confidence.  
We have reviewed the proposed rules of the Board and have a number of observations and proposals that 
we feel will help support the overall objectives of the Board.  In connection with the rulemaking process, 
it is important to understand the impact of registration not only on the US firm of 
PricewaterhouseCoopers, but on each of our foreign member firms as well.   
 
PricewaterhouseCoopers is a multinational organization that serves as independent auditors for many of 
the largest companies listed and traded on the US securities markets.  Our organization consists of a 
network of distinct individual member firms located in countries across the world.  Because we are a 
global network with issuer clients located around the world, we believe there need to be regulations and 
standards relating to public accounting firms that create consistent levels of protection for investors.   
 
Foreign Public Accounting Firms 
 
Similar to the recent creation of the PCAOB, many other foreign territories have already, or are currently 
examining their own regulatory structures and assessing their current effectiveness.  We believe that 
effective auditor regulation on a global basis will be achieved best when the regulators from different 
territories, including the PCAOB, start working together down the path toward a strong and consistent 
regulatory environment. 
 
Further, as described in our comment letter, we propose that registration of foreign accounting firms be 
delayed until the Board has had an opportunity to explore the regulation of public accounting firms on a 
more consistent, global basis with foreign regulators.  Many of the local regulatory environments and 
conflicting local laws (e.g., data protection, secrecy) of the foreign territories create substantial difficulties 
in complying with the requirements of registration.  
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Operational Issues 
 
In addition to the significant legal issues surrounding foreign public accounting firm registration 
addressed above, complying with the detailed information requirements of registration proposed by the 
Board will create significant operational issues for the foreign firms and the US firm.  We support the 
Board’s objectives in developing a compliance environment for public accounting firms that will ensure 
the protection of investors and we believe it is critical that we work together to create a registration 
process that is successful and will build trust and confidence with the investing public.  In working 
together, however, we need to address these operational concerns and develop rules that are practical in 
approach and that still allow the Board to achieve its objectives. 
 
For example, the Board has proposed certain rules that go beyond what the language of the Act requires 
and, we believe in some cases, what is necessary for the Board to execute its mandate (examples of where 
we believe this to be the case are set out in some detail in the body of our comment letter).  We believe 
that in light of the time constraints and pressure on our internal systems from these requirements, the 
Board not go beyond what the Act requires, particularly in this inaugural year. 
 
Further, the Board is asking firms to generate information from prior periods that is not easily obtainable 
(e.g., compilation and disclosure of issuer fee information sorted into the newly created proxy categories).  
Where this type of prior period information is going to be extraordinarily costly to collect and disclose, we 
ask the Board to consider implementing the transition period and other proposed alternatives that we have 
suggested in our comment letter.   
 
It is clear there are many issues from both a legal and operational perspective related to the proposed 
registration requirements.  We hope that our commentary will assist the Board in striking the right balance 
of making sure that the Board receives the relevant information that it needs while allowing the firms to 
meet, successfully and without undue hardship, the requirements of registration.  
 
We will be pleased to discuss any of our comments or answer any questions that you may have.   Please 
do not hesitate to contact Richard R. Kilgust at 646-471-6110 regarding our comment letter. 
   
Very truly yours, 
 
 
 
PricewaterhouseCoopers 
 

File No. PCAOB-2003-03 Page 572



  

 

 
PricewaterhouseCoopers Comment Letter Dated March 31, 2003 

PROPOSAL OF REGISTRATION SYSTEM FOR PUBLIC ACCOUNTING FIRMS, 
PCAOB Release No. 2003-1, March 7, 2003; PCAOB Rulemaking Docket No. 001 

TABLE OF CONTENTS 

   Page 

I. GENERAL APPROACH TO REGISTRATION ...................................................2 

A. Registration Requirements That Go Beyond The Statutory Mandate .....................2 

B. Timing Issues And Stated Deadlines ......................................................................3 

C. Transition Period .....................................................................................................3 

D. Conflicts With Local Laws Or Regulations ............................................................4 

E. Clear And Realistic Benchmarks For Compliance .................................................4 

F. Duplicate Filing Of Information And Unnecessary Volume ..................................5 

G. Web-Based Filing ...................................................................................................5 

II. ISSUES RELATING TO FOREIGN FIRMS ........................................................7 

A. Timing Of Foreign Firm Registration .....................................................................7 

B. Scope Of Foreign Firms Required To Register ......................................................9 

C. “Material Services” vs. “Substantial Role” ...........................................................10 

III. REQUIREMENTS FOR REGISTRATION ........................................................11 

A. Definitions ..............................................................................................................11 

1. “Associated Entities” ......................................................................................11 

2. “Person Associated With A Public Accounting Firm” ...................................11 

B. Instructions for Registration .................................................................................13 

1. Manual Signatures (Rule 2104) ......................................................................13 

2. Action on Applications for Registration (Rule 2105) .....................................14 

File No. PCAOB-2003-03 Page 573



Office of the Secretary 
Public Company Accounting Oversight Board 
March 31, 2003 
Page ii 
 

 ii 

3. Facially Complete Registration (Rule 2105(b)(2)(ii)) ....................................15 

4. Public Availability of Applications and Reports (Rule 2300) ........................17 

5. Procedures for Seeking Confidential Treatment (Rule 2300) .........................18 

C. Registration Application .......................................................................................21 

1. Identity of the Applicant (Part 1) ....................................................................21 

2. Listing of Applicant’s Public Company Audit Clients 
and Related Fees (Part II) ................................................................................22 

3. Applicant Financial Information (Part III) ......................................................28 

4. Listing of Certain Proceedings Involving the Applicant’s 
Audit Practice (Part V) ....................................................................................30 

5. Listing of Filings Disclosing Accounting Disagreements 
with Public Company Audit Clients (Part VI) ................................................32 

6. Roster of Associated Accountants (Part VII) ..................................................33 

7. Consents of Applicant (Part VIII) ...................................................................34 

 

 

File No. PCAOB-2003-03 Page 574



 

  

PricewaterhouseCoopers Comment Letter Dated March 31, 2003 

PROPOSAL OF REGISTRATION SYSTEM FOR PUBLIC ACCOUNTING FIRMS, 
PCAOB Release No. 2003-1, March 7, 2003; PCAOB Rulemaking Docket No. 001 

 
PricewaterhouseCoopers appreciates the opportunity to comment on the Public Company 
Accounting Oversight Board’s (the Board or PCAOB) rulemaking proposal relating to 
registration of public accounting firms under the Sarbanes-Oxley Act (the Act).1  Our 
comment letter is divided into three sections: 
 

(i) General Approach to Registration 
 
We propose a general approach that we recommend the Board adopt as part of this 
rulemaking to guide accounting firms through the registration this first year and beyond.  
These principles will then be applied to the specific registration requirements in Part III 
of this letter. 
 

(ii) Issues Relating to Foreign Firms  
 
As a threshold matter, before applying these principles to the specific requirements of 
registration, we address generally the issues raised by foreign accounting firm registration 
and potential solutions for certain of those issues.  In the timeframe available it has not 
been possible to conduct a survey of all potentially affected territories.  We have, 
however, targeted a cross section of countries in which PricewaterhouseCoopers member 
firms’ practice in order to provide the Board with an understanding of some of the real 
legal conflicts that will be faced by the foreign accounting firms in meeting the proposed 
registration requirements. The more detailed results of our research (which was 
commissioned by the Big 4 accounting firms) is being filed separately in a submission by 
the law firm of Linklaters & Alliance (Linklaters Submission).  Also attached as an 
appendix are answers to certain of the questions posed by the Board relating to foreign 
firm registration 
 

(iii) Requirements for Registration 
 
Finally in the last section, we apply the general principles to the proposed rules, the 
instructions for registration, and the issues raised both legally and operationally by the 
proposed requirements of registration.  We also have suggested a transitional approach to 
accommodate certain of the difficulties the accounting firms will face in complying with 
the proposed registration requirements. 
 
 

                                                 
1 PricewaterhouseCoopers refers to the network of member firms of PricewaterhouseCoopers International, 
Ltd., each of which is a separate and independent legal entity. 
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I.  GENERAL APPROACH TO REGISTRATION 
 
We understand and support the Board’s need to obtain information from the public 
accounting firms in connection with the SEC issuer clients that they audit. We view this 
process as part of a broader effort that will lead to the restoration of investor confidence 
in the markets and in the accounting profession and we intend to contribute to that 
restoration. 
 
We also believe, however, that this first-year registration will be an enormous 
undertaking.  Registration will require firms to compile information that generally has 
never been gathered or requested before, and sort it in ways that have never been done. 
We suspect that, in many cases, the existing information systems at most firms do not 
have the capability to generate the requested information (in the short-term).  Therefore, 
firms will have to rely on manual processes to initially comply with the registration 
requirements.  That raises cost-benefit issues that we believe need to be considered in 
finalizing the registration requirements.   
 
Further, in light of the ongoing rulemaking process, both the Board and the firms must 
act under significant time constraints on compliance with the requirements of registration.  
Our recommendations, particularly as they relate to the first-year registration process, are 
aimed at providing the Board with the information it needs, while doing so in a manner 
that imposes realistic requirements on the firms.   
 
 
A.  The Board Should Approach This Rulemaking In A Manner Consistent With 

The Specific Requirements Of The Sarbanes-Oxley Act And Should Take 
Additional Time To Consider Any Registration Requirements That Go Beyond 
The Statutory Mandate. 

 
Recognizing the time constraints that both the Board and we are under to complete the 
registration process by the statutorily mandated deadline, we believe it is important that 
the initial registration requirements reflect only that which is necessary to meet the 
requirements of the Act.  We encourage the Board to approach the finalization of the 
registration rules in this fashion.  The Board has continuing rulemaking authority to 
revise the requirements for applicants going forward.  The Board can do so at any time 
and could presumably make the additional requirements applicable to firms that have 
already registered.  In our view, this flexibility would enable the Board to focus its 
current efforts on establishing rules that fulfill the express goals of the statute and meet 
the immediate needs of the Board, leaving any requirements that go beyond those 
required by the Act for consideration at a later date, after the registration system is fully 
functioning. 
 
Following are some of the proposed requirements implicated by our suggestions:  

 
• Requiring firms that play a substantial role in an audit to register 
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• Requiring production of information relating to past legal proceedings with 
respect to former associated persons of the firm 

• Requiring information on applicant firm total revenues in mandated categories 
• Requiring disclosure of legal proceedings unrelated to audits  

 
 
B.  The Board Should Consider The Timing Issues And Possible Impact If The 

Stated Deadlines Prove To Be Unworkable Under The Current Proposal. 
 
Under the proposal, it appears possible that a firm’s registration status could remain 
undetermined during a potentially open-ended application review process if the Board 
requests additional information and the firm’s application is withdrawn from the queue.  
If this is the case, we believe it will create a great deal of uncertainty for both the 
applicant firm and for its issuer audit clients that expect to have an audit opinion signed 
by their firm in the months immediately following the initial registration period.   
 
We are concerned that, in light of the short time frames involved, the timing issues 
combined with the potentially open-ended review process could cause market 
uncertainty, impair the auditing process and, if an issuer is left without a registered 
accounting firm to sign its opinion when needed, could disrupt the issuer’s business and 
access to capital markets.  To avoid this, we propose that the Board consider providing 
that firms that file applications that are complete on their face will be provisionally 
registered until the Board either disapproves of the application or grants the firm 
permanent registration status.  Further, audit opinions issued between the time of 
provisional registration and either disapproval or granting of registration should not be 
disqualified. 
 
 
C.  The Board Should Recognize A Transition Period.  
 
The Board’s proposal asks for a number of categories of information that neither our 
member firms, nor in some cases our clients, have the ability to generate quickly.  We 
suspect that other firms and their clients will face the same issue.  It will take a 
substantial manual effort to develop the information processes and the resulting 
information will be subject to an inherent margin of error.  Although this information can 
be developed on a going-forward basis once appropriate systems are in place, it will be 
very difficult for firms to compile and disclose information into new formats this year.  
Accordingly, we recommend that the Board allow a period of transition before 
implementing certain requirements and accept from the applicant firms information in 
forms that currently exist. 
 
The following information categories are a few examples of items that are implicated: 
 

• Requiring issuer fee information for prior years based on the new proxy 
categories 

• Requiring disclosure of total applicant firm revenues by the new proxy categories 
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D.  Firms Can Only Comply To The Extent That Such Compliance Does Not 

Conflict With Any Existing Local Laws Or Regulations. 
 
Where the requirements of registration would require the applicant to violate the law of 
another country, the Board should pay due regard to these impediments and engage in 
dialogue with foreign regulators to explore alternative ways to achieve the Act’s 
objectives.  In the event that no such solution can be achieved, the Board should permit 
registration in a manner that will avoid such violations being committed.  Data 
protection, client confidentiality, privacy and other laws may prevent foreign firms from 
providing certain information to the Board and from securing blanket consents from its 
employees and associated persons to comply with requests for testimony and documents.  
Even where the registering firm is a domestic firm, laws outside of the United States 
present obstacles to the provision of certain information related to foreign firms and their 
personnel.  Moreover, the provisions of the rulemaking may be inconsistent with the laws 
of certain states (e.g., certain US state laws relating to background searches only allow a 
seven-year look-back period). 
  
 
E.  The Board Should Create Clear And Realistic Benchmarks For Compliance. 
 
We have set out below a number of areas where firms would benefit from realistic 
benchmarks set at levels designed to facilitate compliance.  This is particularly important 
this year.  Much of the information that will be gathered for this inaugural registration 
will be gathered manually.  Although we intend to quality test the information as best we 
can under the circumstances, the Board should recognize that this will not be a fail-safe 
information gathering process.   
 
Beyond the breadth of the information requested, the application requires compliance by 
a large number of staff members of an applicant firm.  In the case of 
PricewaterhouseCoopers, we will do our best to obtain the consents of all of those for 
whom consent will be required.  However, we do not currently have a process in place to 
obtain such consents nor do we require them for initial employment.  Moreover, 
depending on the final rulemaking, our compliance may be dependent on persons and 
entities that are not within the firm’s control (e.g., subcontractors, independent 
contractors, foreign firms both affiliated and not affiliated with the firm) and, in the case 
of foreign firms, the permissibility of requiring consents as a matter of local law.  We ask 
that the Board be mindful of these inherent limitations when reviewing applications. 
 
In addition, we recommend that the Board establish a date at which the information 
submitted by an applicant is deemed current.  Much of the information (e.g., the list of 
accountants, list of current year audits) will be for the current period and will be subject 
to change.  Therefore, an appropriate cut-off date after which the information does not 
have to be updated would greatly ease the burden for firms making a good faith effort to 
comply with the registration requirements. 
 

File No. PCAOB-2003-03 Page 578



 

 5 

 
Other examples where the Board should create a pragmatic approach include: 
 

• Updates to personnel licensing and qualification information 
• List of SEC issuers for which the applicant expects to issue an opinion 
• Disclosures related to legal proceedings 
• Disclosure of client fee information 
 
 

F.  The Board Should Limit Duplicate Filing Of Information Across Associated 
Firms And Eliminate Unnecessary Volume From The Application. 

 
There are a number of areas where the Board can clarify the rules to reduce the 
duplication of information provided.  Many of the foreign firms required to register are 
associated entities of one of the other firms that are also required to register.  Where 
appropriate, the Board could eliminate duplicative filing requirements or allow cross-
referencing of information among the applications of associated firms.  For example, the 
Board could eliminate duplicate listings of personnel (through associated persons), and 
listings of associated entities.  
 
Second, there are a number of provisions that require the production of information that 
could potentially swell the size of an applicant’s registration form without providing 
corresponding value.  Particularly since the Board is planning on a web-enabled 
registration system, we encourage the Board to seek ways to reduce the size of an 
application.  For example, to require collection and disclosure of extensive clerical 
information about issuer audit clients that is already publicly available (e.g., business 
address of issuer, SIC code of issuer) creates unnecessary volume.   
 
 
G.  Implementation Of Web-Based Filing And Other Technical Requirements 

Should Be Delayed Until After The Board Has Had Suitable Time For System 
Testing. 

 
We understand the Board’s desire to have a web-based system for filing of registration 
applications.  We are concerned, however, about using an untested system that will have 
to process large volumes of data in compressed time frames.  In this first year, with so 
much uncertainty as to the system and to the size and format of applications, we believe it 
makes sense to allow firms the option of delivering their applications to the Board on 
CD-ROMs.  We encourage the Board to consider this as an alternative to web-based 
registration in the first year.  Once the web-based system has been found to be fully 
operational and secure (see our comments below), that system could then become the 
preferred way that firms register and update their registrations each period. 
 
If the Board decides to move forward with a web-based registration this first year, then in 
light of the large amount of data that will be required to satisfy the registration 
application, we ask that the Board design a system that is capable of supporting 
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information transfer through the attachment of standardized files.   We also believe that it 
is critical that the designers of the web-based system collaborate with the larger 
applicants to ensure an efficient and successful data transfer process.  It is also important 
that the designers of the system make available the accepted format of the registration 
files in a timely manner to ensure adequate time to prepare the application.   
 
In addition to concerns about the operability of the system, we have significant concerns 
about system security.  For example, with the high incidence of identity theft, we are 
extremely concerned about sending the social security numbers of our personnel over the 
internet to a new system, the security of which may not have been fully tested. 
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II.  ISSUES RELATING TO FOREIGN FIRMS 
 
A.  Registration Of Foreign Firms Should Be Delayed Until (1) The Scope Of The 

Board’s Functions Are Fully Developed And (2) The Board And Foreign 
Regulators Have Had An Opportunity To Explore The Regulation Of 
Accounting Firms On A More Uniform, Global Basis.   

 
The Board acknowledged in the rulemaking release that there are special considerations 
with respect to the registration of foreign firms. (Release at 13.) The Board further 
announced that it intends, over the next several months, to consider the appropriate scope 
of its authority with respect to accounting firms located outside of the United States. (Id.)  
We suggest that the Board delay the registration requirement for foreign firms until it has 
had time to fully address the scope of oversight that it will have over foreign firms.   
 
Specifically, the Board should consider allowing more time for a dialogue between the 
Board and other regional and national regulators working towards other means of 
achieving the Act’s objectives, but which do not conflict with local laws and professional 
regulations or incur considerable additional time and expense for both accounting firms 
and issuers.  Avenues that could be explored include (where appropriate) systems of 
reciprocity or mutual recognition. 
 

1.  Compliance both with certain of the information requirements of registration 
and with the proposed oversight could place some major firms in conflict 
with local law.   

 
The Linklaters Submission provides the Board with some detailed and specific examples 
of where this is the case.  However, it is worth summarizing some of the key issues to 
come out of our independent legal review. 
 

a.  Data privacy laws in a number of territories are problematic. 
 
First, it is apparent that the data privacy laws in a number of territories place potent 
restrictions on the right of foreign accounting firms to supply “personal data” (both with 
respect to employees of applicant firms as well as individuals working for the client) to 
the Board without the provision of informed and freely given consents and satisfactory 
proof that the receiving body has an equivalence of established data protection 
safeguards. By way of illustration, certain of the information required by the Board 
would amount to “personal data” under European Commission (EC) directive 95\46\EC 
(data protection) (Directive).   
 
Such data includes the details of all accountants associated with an applicant firm 
together with their social security number, or equivalent identifier, and information 
relating to criminal, civil or administrative actions or disciplinary proceedings pending 
against individuals of that firm (the latter being “sensitive personal data” subject to 
greater restrictions under the Directive). The ability of foreign accounting firms to obtain 
the requisite consents of employees, associated persons and clients to provide this 
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information will vary from territory to territory (it being questionable in some territories 
whether employee consent can ever be freely obtained).  No official determination has 
been made that the Board at present has the necessary data protection safeguards to 
satisfy the requirements of the Directive for transmission of the data to it.  (See Linklaters 
Submission for further discussion of this issue.) 
 
This is an issue for foreign accounting firms operating in the EC and is also likely to arise 
in other jurisdictions. We understand that, by way of example, similar principles apply to 
the transmission of data outside of Switzerland and Israel and that data privacy legislation 
is under consideration by the Japanese Diet.  The consequences of non-compliance with 
these laws can be serious. Sanctions for breach of the EC legislation include exposure to 
regulatory fines and individual claims for damages and distress. 
 

b.  Professional confidentiality obligations may also impair compliance. 
 
It is apparent that the auditor’s foreign law obligations of confidentiality (whether 
expressed as a general principle of professional practice or specified in statutes related for 
example, to banking secrecy) may present real barriers to compliance with the 
registration regime.  In each of the territories surveyed the requirement to maintain client 
confidentiality and/or business secrecy was a key area of concern.  In some territories, 
such as France and Switzerland, the statutory prohibitions are such that the issue simply 
cannot be overcome by client consent.  Even in territories where consent may, in 
principle, solve the problem (e.g., Japan, Germany, Mexico, Israel and the UK) that 
consent must be express and informed. Although the consent of SEC issuers is likely to 
be forthcoming, the task of obtaining consents to disclosure of confidential information 
from other companies, from third parties whose information the auditor becomes privy to 
as part of the audit process (e.g. client customers), and from associated persons will 
present obvious and real practical difficulties.  The sanctions imposed on foreign firms 
for breaches of confidentiality are severe (in Germany, France, Switzerland and Japan 
they may be criminal). 
 

c.  It may be difficult for firms, as a matter of law, to obtain consents from 
individuals. 

 
We are similarly concerned about the ability of foreign firms in a number of jurisdictions 
to require employees and associated persons to provide their blanket consent to 
submitting to testimony and producing documents where required to do so. Foreign firms 
may be required to amend the contractual employment terms of their existing employees 
to give effect to this requirement and could violate local labor laws should they seek to 
penalize those who fail to comply. This has been identified as a problem in most of the 
territories we have researched, including Germany, the UK and Japan.  There is also a 
clear tension here with recognized foreign law principles that entitle an accountant to 
refuse to testify to protect him or herself from self- incrimination. 
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d.  Inspections in certain territories may trigger local legal  concerns. 
 
Finally, it is apparent that certain countries’ regulatory and legal systems may not 
presently permit foreign entities to conduct inspections of local audit firms on their 
national territory (e.g., France, Germany, Italy, Switzerland and Japan). Even where this 
is not the case, the very nature of the inspection and investigative processes will once 
again give rise to the data privacy, client confidentiality and consent issues already 
outlined.  
 
Proposal:   

• In light of the issues relating to foreign firm registration raised above, the Board 
should delay the requirement that foreign firms register to give the Board more 
time to work with other regulators to find ways to achieve the Act’s objectives, 
without creating conflicts with local laws and professional standards.   

 
B.  The Board Should Only Require At the Outset Registration Of Firms That Issue 

Opinions On SEC Registrant Clients.  
 
If the Board nevertheless decides to require foreign firms to register, we recommend that 
the Board initially limit the category of firms that will be required to register in the first 
year.  In the few months that the Board and firms have this year to create, implement, and 
comply with a registration system, the inclusion of firms that do not issue opinions as the 
principal auditor on any SEC issuer’s financial statements is an unnecessary burden on 
both the Board and those firms.  We suggest that the Board allow the registration process 
to begin this year for firms that issue the opinion as principal auditor on an issuer’s 
financial statements and evaluate during the next year whether registration of additional 
firms is necessary. 
 
The Board may delay the registration of foreign firms because the language of the Act 
does not require firms that merely play a “substantial role” to register.  Therefore, the 
Board does not need to expand the registration requirements to these firms in order to 
carry out its statutory mandate.   
 
Requiring only the registration of signing firms is sufficient for investor protection in 
light of the fact that Section 106 of the Act already requires production of information 
from firms that play a material role in an audit.  Section 106(b) contains separate 
provisions regarding production of audit workpapers by foreign firms that issue 
subsidiary opinions or otherwise perform “material services” upon which a registered 
firm relies in issuing all or part of an audit report.  Such firms are deemed to consent to 
production of their workpapers.  Domestic firms that rely on such opinions are further 
deemed to have consented to production of the foreign firm’s workpapers and to have 
secured the agreement of the foreign firm to production of the workpapers.     
 
Proposal:  

• The Board should delay for now registration for firms that play a “substantial 
role” in the audits of SEC issuers but do not themselves issue principal audit 
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reports for SEC issuers.  We recommend that the Board reconsider at a later time 
whether registration of these firms is necessary. 

 
C.  Providing “Material Services” Should Not Be Equated With A Firm Having A 

“Substantial Role” In Audits.   
 
Even if the Board elects to require registration of firms that play a substantial role, it 
should require more than simply providing material services in connection with an audit.  
This is consistent with Section 106(a)(2) of the Act, which provides that the Board may, 
by rule, determine that a foreign firm must register if (i) it is “a public accounting firm (or 
a class of such firms)”, and (ii) it plays a substantial role in the preparation and furnishing 
of audit reports “for particular issuers.”  This provision requires specific determinations 
as to what firms or class of firms should be covered, based on their roles in audits of 
specific issuers.    
 
The Board appears to have adapted Section 106(b)(1) of the Act to form the basis of its 
definition of “substantial role.”  Section 106(b)(1) provides that a foreign firm is deemed 
to consent to production of workpapers if it provides an opinion or “performs material 
services” on which the registered firm relies.  Since Section 106(b)(1) only requires a 
foreign firm that provides material services to consent to production of workpapers, 
Congress must have intended that a “substantial role” meant something more than 
providing material services.2 
If the Board does want to adopt an objective percentage test to determine whether a firm 
plays a substantial role, the proposal as currently contemplated will lead to a great deal of 
uncertainty.  The Board itself has stated that it would like to achieve an objective test in 
this area (see Release at A3-x), but the current formulation will not do that.  The fees and 
hours test leads to uncertainty from year to year – depending on the nature of the audit, a 
firm could go above or below the 20% mark from one year to the next and often the firm 
will not know in advance of the audit work whether or not it met the test. 
 
We believe that the standard adopted for “substantial role” should be a workable standard 
based upon a measure that already exists.  The second prong in Rule 1001(n)(2) is a 
workable test.  The standard test adopted for affiliates by the SEC in its independence 
rules dealing with partner rotation requirements, which looks to subsidiaries whose assets 
or revenues constitute 20% or more of the issuer’s consolidated revenues or assets, makes 
sense as a clear and appropriate standard.   
 
Proposal:  

• The definition of  “substantial role” should eliminate the test based on hours and 
fees and include the 20% measure of the issuer’s consolidated revenues or assets. 

                                                 
2 The Board also cites Section 102(a) of the Act to support requiring registration of firms that “play a 
substantial role.”  (Release at A3-xii to xiii.)  Section 102(a) requires registration of public accounting 
firms that “participate in the preparation or issuance of” audit reports.  Section 106, which permits 
registration of foreign firms that do not issue audit reports only if the Board finds that regulation is 
appropriate due to the “substantial role” played by the foreign firm or class of firms in the audits or 
particular issuers, overrides the looser standard in Section 102(a).   
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III.  REQUIREMENTS FOR REGISTRATION 
 
Below is commentary related to requirements for registration as proposed by the Board.  
Where we have not commented, we are supportive of the Board’s proposal. 
 
A.  Definitions  
 

1.  The Definition Of “Associated Entities” Should Be Clarified To Include Only 
Those Entities That Carry Out Audits For Issuers. 

 
Many firms have related entities pursuant to local regulatory requirements in the 
countries in which they practice.  The majority of these entities do not perform audit 
services or other services for SEC issuers.  To require disclosure of these entities on a 
global basis is not likely to provide information relevant to the Board’s functions. 
 
Proposal:   

• In light of the large number of associated entities of these firms and the fact that 
many do not provide services to SEC issuers, only the associated entities that 
perform services for SEC issuers should be disclosed. 

 
2.  The Definition Of “Person Associated With A Public Accounting Firm” Will 

Be Unmanageable For The Board And The Firms. 
 
Proposed Rule 1001(m) incorporates the Act’s definition of “person associated with a 
public accounting firm” and “associated person of a public accounting firm,” as set forth 
in Section 2(a)(9) of the Act, with one change.  The principal impact of this definition for 
the registration rules is in the requirements for disclosure of information about legal 
proceedings involving past and present associated persons of the registering form (Form 
1, Part V) and for obtaining consents from all present and future associated persons of the 
applicant (Form 1, Part VIII).   However, the term also appears repeatedly in the Act in 
connection with the various compliance powers of the Board, and so the definition is 
likely to be relevant to determining which associated persons are subject to those rules.  If 
interpreted broadly, it could have far-ranging impact on the disclosure obligations of 
firms.   
 

a.  Congress included “associated persons” in the Act principally because it 
concluded that firms should have to provide disclosures about, and be 
responsible for the actions of, their owners and employees.   

 
The term “associated person” should be given a meaning that is consistent with that 
overall purpose of the Act and should not be applied to persons whose relationship with 
the registering firm is such that they neither play an instrumental role in the conduct of 
audits, participate in profits from the firm’s audits, or have the authority to act on behalf 
of the firm.3   
                                                 
3 In explaining Section 102, the Senate report stated that the section required “an agreement to obtain and if 
necessary to enforce similar consents from the firm’s partners and employees who participate in public 
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b.  We recommend that this term not be extended farther than reasonably 
necessary to enable the Board to carry out its responsibilities.   

 
The Board should not feel a need to reach beyond a firm’s accountants in order to 
exercise full oversight over an accounting firm.  If it does so, it will require the 
registering firm to engage in an extended review of the many relationships they have with 
personnel outside of the registering firm (e.g., staff of PricewaterhouseCoopers foreign 
firms who may already be listed in their own territory’s registration, outside contractors, 
etc.) in order to determine whether they are “associated persons” within the meaning of 
the rule.   
 
This creates not only an almost insurmountable task for the registering firm, it also 
creates both the risk of uncertainty as to who is covered and the duplication of effort 
among the different registering firms.  The benefits of including such persons within the 
definition are marginal, because they are unlikely to be engaged in parts of an audit that 
are not being conducted or supervised by firm employees. 
 
Proposal: 

• Exclude from the definition (i) other public accounting firms that are 
themselves registering; and (ii) employees or contractors of other registered 
public accounting firms.    
 

Because each registering firm will be providing disclosure and consents with 
respect to itself and its own associated persons, it is unnecessary for another 
firm that is associated with the registering firm to provide the same 
information. 

 
• Amend the definition to read, “any individual proprietor, partner, shareholder, 

principal, accountant, or other professional employee of the public accounting 
firm which is registering or making a report under these Rules, or any other 
independent contractor or entity that . . ..”   
 

The proposed rule deletes the word “other,” which appeared in the definition 
in the Act before “professional employee” and “independent contractor.”  This 
deletion unnecessarily expands the scope of the term, to the extent it appears 
to be designed to capture persons who are neither employees nor contractors 
of the applicant. 4   (See Release at A3-viii). 

 

                                                                                                                                                 
company audits.”  S. REP . NO. 205, 107TH CONG., 2D SESS., at 46.  Although the bill used the term 
“associated persons,” Congress’ reference to partners and employees indicates that these persons were the 
primary focus of the registration provisions.   
 
4 Although we realize that Congress also included a limited class of contractors or other entities who shared 
in profits or received compensation from, or acted as agent or on behalf of the firm, we believe the term 
should be pragmatically applied to minimize the burden on registering firms, especially where a person’s 
relationship with an applicant firm is attenuated.    
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• Require information about and consents from natural persons (as opposed to 
entities) only if they are owners or employees of the firm itself.    
 

If an individual is only an “independent contractor,” not an employee, then he 
or she should not be defined as an “associated person.”   

 
As a transitional matter, if the Board determines that an applicant should 
include these types of individuals as associated persons, it should apply this 
only prospectively – it will be impossible to force those with whom the 
registering firm has no ongoing relationship to agree to consent to jurisdiction 
of the Board.  Going forward, the registering firms can put systems in place to 
obtain such consent upon the initiation of the relationship and make it a 
condition of engagement.  

 
• Clarify the term “participates as agent or otherwise on behalf of.”  

 
We suggest that the rule provide that a contractor is not deemed to be an 
associated person unless the contractor operates under an explicit 
authorization to act for or bind the registered firm.   This clarification is 
consistent with the statute but means that a contractor is an associated person 
only where the registering firm has affirmatively delegated a matter to the 
contractor and therefore can fairly be held accountable for the contractor’s 
conduct. 

 
• Exclude persons who perform only clerical or ministerial tasks.   

 
The exclusion of clerical and ministerial staff from the definition of associated 
person is expressly permitted by Section 2(a)(9)(B) of the Act.  The 
identification of these individuals is not needed for the protection of investors 
because of the nature of the function they perform. 

 
B.  Instructions for Registration 
 

1.  The Board should not require manual signatures for the required consents. 
(Rule 2104) 

 
It appears that the rules require manual signatures for all consents.  The requirement that 
we obtain and maintain manual signatures will be extremely burdensome.  For example, 
the US firm of PricewaterhouseCoopers alone will have approximately 25,000 
professionals that may be required to consent to cooperation with the Board. 
 
We question the necessity of these requirements in light of the Electronic Signatures Act 
of 2000, which makes clear that electronic signatures are valid.  It provides in part:  
“Notwithstanding any statute, regulation, or other rule of law . . . with respect to any 
transaction in or affecting interstate or foreign commerce – (1) a signature, contract or 
other record relating to such transaction may not be denied legal effect, validity, or 
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enforceability solely because it is in electronic form, and (2) a contract relating to such 
transaction may not be denied legal effect, validity or enforceability solely because an 
electronic signature or electronic record was used in its formation.”  15 U.S.C. § 7001.  
We believe that the use of electronic signatures is appropriate and would pass a cost 
benefit test.   
 
Proposal:  

• We recommend that the Board reconsider its proposal to require firms to obtain 
and maintain manual signatures.   

 
2.  Action on Applications for Registration (Rule 2105).   

 
Proposed Rule 2105(a) provides that the Board will determine whether approval of the 
application is consistent with the Board’s responsibilities under the Act to “protect the 
interests of investors and to further the public interest in the preparation of informative, 
accurate, and independent [SEC issuer] audit reports . . . .”  We believe that this standard, 
while not set forth in the Act, is an appropriate one.   However, it is unclear how the 
Board intends to determine whether approval would be consistent with its responsibilities 
under the Act. 
   
In our view, given the specific information requirements for registration, and the 
prospective inspection and oversight functions of the Board, the Board should make the 
determination that initial registration of a firm is consistent with the Board’s 
responsibilities in the first phase of its operations, without purporting to undertake a 
substantive review.  5     
 
If, however, the Board intends to do something more than examine whether the 
registering firm has complied with the information and consent requirements and has 
provided adequate information to provide a basis for Board oversight going forward, then 
we believe the standard raises substantive and due process concerns. 
 

a.  The rule does not articulate any factors or grounds on which the Board will 
decide to approve or disapprove the application for registration.   Nor does it 
require the Board to articulate its reasons for denying an application.    

 
The rule, by its lack of criteria by which the Board will evaluate an application, could 
potentially put the interests of a firm, its employees and its clients in jeopardy.   It would 
be useful for the Board to explain the types of things it will consider when determining 
whether to approve an application for registration so that applicant firms have a better 
                                                 
5 It is not entirely clear whether the Board intends to apply the standard in the foregoing manner.  It appears 
from Item 5.6 of Form 1 that the Board believes that it has the power to disapprove a registration 
application based on legal proceedings disclosed in the application.   This notion is inconsistent with 
Section 102(b)(F) of the Act.   That section requires that the firm provide information only about pending 
proceedings.   Pending proceedings are, by definition, unresolved and therefore it would be unfair to ban a 
firm based on them.   Since Congress did not require disclosure of past proceedings, it could not have 
expected such proceedings to be the basis for denying registration. 
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understanding of the review process.  If the Board believes it may make a substantive 
decision about the qualifications of a firm, we believe minimum standards of due process 
would require the Board to adopt procedures comparable to those of the National 
Association of Securities Dealers (NASD).6    
 
However, the Board’s processes differ markedly from the NASD’s registration 
procedures.  These procedures, which do entail a substantive determination about fitness 
of the applicant to be registered as a broker-dealer, require the NASD to make findings 
with respect to 14 enumerated factors.   (NASD Rule 1014(a).)  They require the NASD 
to provide a detailed explanation of the reasons for denying any application.  (NASD 
Rule 1014(c)(2).)   We believe that an assessment to this extent is not called for by the 
Act.  Moreover, we would expect that in most cases the Board would not be in a position 
to make such an assessment based solely on the registration application. 
 

b.   The rule permits the Board to deny an application based on information 
that is not part of the application. 

 
Proposed Rule 2105(a) states that the Board will make a determination after “reviewing 
the application for registration, any additional information provided by the applicant, and 
any other information obtained by the Board.”  (Emphasis supplied.)  This provision, on 
its face, allows the Board to take action based on information that is not part of the 
“record” contained in the application, without any notice to the applicant or opportunity 
for the applicant to respond to or rebut such information.   Again, in this regard it differs 
markedly from the protections provided to broker-dealer registrants by the NASD rules.  
(See NASD Rule 1013(b)(7).) 

 
Proposal:  

• In light of the foregoing, the Board should confirm that its determination under 
Rule 2105(a) will consist of a determination that initial registration of the firm 
and commencement of Board oversight is appropriate based on the information in 
the application. 

 
3.  If an application that is complete on its face is filed 45 days before the 

registration deadline, then an applicant firm should be free to continue its 
public company audit practice unless the Board has specifically disapproved 
the application under 2105(b)(2)(ii). 

 
Proposed Rule 2105(b) provides that the Board will, not later than 45 days after the date 
of the Board’s receipt of the application, either: (i) approve the application, (ii) request 
more information from the applicant, or (iii) disapprove the application by written notice 
                                                 
6 We believe that the actions of the Board would be “state action” and therefore the Board is subject to 
constitutional limitations on its actions even though it is not a federal agency as such.   See Blum v. 
Yaretsky, 457 U.S. 991, 1004-05 (1982).   The Board is composed of members appointed by a federal 
agency, has been delegated power to implement regulatory laws by the federal government, and operates 
under the supervision of a federal agency.  It differs in this regard from the NASD, which has been held to 
be a voluntary association whose actions are not compelled by the government.   Cf. Desiderio v. NASD, 
191 F.3d 198 (2d. Cir 1999). 
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to the applicant.   Rule 2105(c), however, provides that if the Board requests more 
information from an applicant that “the Board will treat the new application, as 
supplemented by the additional requested information, as a new application requiring 
action not later than 45 days after receipt of the revised application.”  (Emphasis 
supplied.) 

 
a.  The rules as proposed would create significant difficulties for the firm’s 

issuer clients.  
 
We are concerned about the uncertainty created by this aspect of the proposal.  To allow 
an additional 45 days for review, irrespective of the amount of information requested, 
seems burdensome to the firms and could put them in jeopardy of missing the October 
24, 2003 deadline for registration.  Fall reporting clients could end up not knowing 
whether their firm would be able to sign an opinion after the firm was well into the audit, 
even if the firm submitted its application during the summer. 
 

b.  The following example illustrates the issue. 
 
For example, if a firm submits an application on July 31, the Board’s response would 
theoretically be due on September 15.  If the Board decided on September 10 for 
whatever reason that the applicant needed to provide additional information and the 
applicant did so on September 15, then the Board would have an additional 45 days to 
review an application, which would mean that applicant would have no assurance that the 
Board would decide that it was a registered firm before the October 24 deadline. 
 
The Board has said that its web-based system will not be ready until late June or early 
July.  If a firm registers on July 5, and receives a response from the Board on September 
10, the same thing could occur.  This may be exacerbated by a flood of applications at or 
around the same time. 
 
Proposal:   

• The Board should consider two potential solutions.  Fir st, the Board could create a 
materiality standard for the requirement of additional information – if the Board 
only asks a firm for a minimal amount, then the Board should set a shorter time 
limit to complete its review of the application.   
 

• Second, unless a firm’s application is facially deficient, a request by the Board for 
additional information should not delay registration beyond the 180-day deadline.  
Because the registration time frame is compressed, the Board should create a safe 
harbor for applicants – if an applicant has materially complied with the statute but 
the Board’s request for additional information could cause the process to run over 
the October 24 deadline, the Board should provisionally register the firm so as to 
prevent interruption of the firm’s business and it should not disqualify audit 
reports issued subsequent thereto if the Board later decides to disapprove an 
application. 
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4.  Public Availability of Applications and Reports. (Rule 2300) 
 
We have no objection to certain of our information being made public, including the 
identity of our SEC issuer clients and the fees we are paid by those clients.  The various 
firm’s applications, however, are likely to include certain types of information that do not 
currently belong in the public domain.  Principally, we are concerned to protect 
information about our personnel.   
 

a.   We believe that there are other categories of information that should be 
accorded blanket confidential treatment.  (Rule 2300(b)) 

 
We agree that social security numbers and taxpayer identification should be kept 
confidential.  Because of the potential burdens associated with seeking confidential 
treatment, the Board should grant blanket exemptions where possible. This burden will be 
particularly high on the foreign firms, because of the widespread secrecy and privacy 
laws. 
 
Proposal:  

• The names of our personnel should not be made public.   
 

First, we believe that the names of our accountants should be kept 
confidential.  To the extent that such disclosure does not vio late local laws, we 
have no objection to providing the names of our accountants (and for foreign 
firms, those accountants that participate in the audits of SEC issuers) to the 
Board for its own use in connection with carrying out its responsibilities. 

 
In publishing such names and information, however, the Board could cause 
risk to the identified individuals.  There is a high risk of identity theft.  
Further, we are concerned that information about individuals may be misused.   

 
The Board need not disclose such information in order to carry out its 
responsibilities.  If an investor has an issue with respect to the firm or an 
issuer, for example, they can lodge a complaint with the Board and the Board 
will have the necessary information related to the firm and personnel to 
investigate any such complaint.   

 
• Proceedings against individuals and the firm should be kept confidential. 

 
We also believe that proceedings against individuals should be granted 
confidential treatment.  Instruction 5 to the application suggests that requests 
for confidential treatment concerning non-public disciplinary proceedings will 
normally be granted.  We agree with the Board, and suggest that, in light of 
the burden to make such individual requests, the Board give blanket 
confidential treatment to this category of information. 
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Further, while we appreciate the desire of the Board to be appraised of 
pending actions against the firm, we consider that due regard should be paid to 
the inherent sensitivities of disclosing details of actions which have not yet 
been fully tested by the appropriate Courts or regulatory bodies and that 
information related to them (which is not otherwise in the public domain) 
should be confidential pending a final determination of the issues.   

 
• Firm revenues should be kept confidential. 

 
In a significant number of territories outside the US, firm revenues are not 
currently subject to public scrutiny.  While we understand the motivation of 
the Board in seeking this information, we believe that to the extent foreign 
firm revenue information that is not already in the public domain is required, 
it should be granted blanket confidentiality.  This approach will allow the 
Board’s registration requirements to mirror local territory practice with 
respect to disclosure of this type of information.   

 
5.  Procedures for Seeking Confidential Treatment. (Rule 2300)   

   
The Act provides that the Board shall protect from public disclosure information 
reasonably identified by the subject accounting firm as proprietary information.  We 
believe this statutory mandate imposes an affirmative obligation on the Board to provide 
protection of such information.  However, the Board’s proposal suggests that it will 
exercise discretion and decide whether protection should be granted for any information 
submitted to the Board in connection with an application for registration.  Based on our 
understanding of Section 102(e) of the Act, we believe the only decision the Board would 
need to make in connection with proprietary information is whether the firm’s 
designation of information as proprietary is “reasonable.”  We recommend that the final 
rules reflect this important distinction. 
 

a.  The Board’s proposed procedures in Rule 2300(d) do not appear to have 
been designed to implement the statutory mandate.    

 
The procedures impose on the registrant the burden to demonstrate, “based on the facts 
and circumstances of the request,” why the information should be kept confidential. 
Firms must provide a “detailed explanation” of their reasons for requesting confidential 
treatment.  The Board would then decide each request “on a case-by-case basis.”   (See 
Release at 7.)    
 
We believe that this procedure could be refined in several respects.   First, the 
requirement that the applicant file a detailed explanation with every request for 
confidential treatment will be burdensome, time-consuming and expensive.  As suggested 
above, more categories of information should be designated for blanket protection.  In 
addition, the Board’s proposal does not describe the standards by which it will make the 
determination of whether to grant confidential treatment, and the provision for “case-by-
case” determination raises the possibility of inconsistent or arbitrary determinations.   
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Proposal:  
• We recommend that the Board’s procedures should be revised to limit the Board’s 

review of confidentiality requests as provided in Section 102(e) – that is, the 
determination should be whether the information is protected by applicable law or 
whether the firm’s identification of information as proprietary is “reasonable.”  

 
b.  The Board should establish reasonable mechanisms to permit a firm or 

affected third party to obtain an independent review of the Board’s decision 
to disclose protected information.   

 
After a firm is notified, pursuant to Rule 2300(f), of a decision relating to the confidential 
treatment of information submitted to the Board, a firm or an affected third-party should 
be allowed to file a written request for review of decisions regarding confidentiality with 
an independent review body or other disinterested party.  A request for review should 
state with specificity why the firm or third party believes that the Board's decision is 
inconsistent with the standards set forth in Rule 2300(c), or otherwise should be set aside.  
Furthermore, the information that is the subject of such request for review should be keep 
confidential during the review period. 
 
A review process is important because (1) certain of the material that the accounting 
firms are being asked to provide will be sensitive and (2) the accounting firms are 
providing information about third parties (including employees, issuers and associates), 
and such parties should be allowed every opportunity to protect information about 
themselves. A review process would have the added advantage of standardizing what 
would be considered confidential and what would not.  Furthermore, without a review 
process, a firm or affected third party’s only possible remedy would be to rely on the 
court system, which would be unduly burdensome on all.   
 
The Board should consider looking to the Commission procedures for creating such a 
system.  Rules 406 and 24b-2 set forth the means for obtaining confidential treatment of 
information contained in a document filed under the Securities Act and under the 
Exchange Act, respectively, that would be exempt from disclosure under the Freedom of 
Information Act.  The Board should also create an appeals process from the 
confidentiality determinations made pursuant to that system. 7   
 
Proposal:   

• With these concerns in mind, we propose that the Board adopt procedures similar 
to those that the Commission has established for requests for confidential 
treatment. The Board could appoint an officer to make confidential treatment 
decisions in the first instance. 

                                                 
7 Rule 406 and 24b-2 provide that a filer making a filing that contains information that it would like to be 
considered confidential omit from the material filed the portion thereof that it desires to keep undisclosed.  
Where the material is omitted, the filer indicates that the omitted material has been filed separately with the 
Commission.  The filer then files the confidential information, and states why the information should be 
afforded confidential status.   There are then procedures for review of a decision by the Commission.  See 
also  15 U.S.C. § 77i; 15 U.S.C. § 78y. 
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• Further, the Board could set up a procedure in which an applicant can first appeal 
to the Board as a whole, and then follow the process as exists under the statutory 
procedure applicable to information submitted to the Commission.  That is, the 
Board should establish a process for review by the Commission of its 
confidentiality determinations. 

 
c.  The Board should protect the confidentiality of information when it receives 

a subpoena. 
 
Rule 2300(h) includes the provision that the “granting of confidential treatment will not, 
however, limit the ability of the Board (1) to provide the information as to which 
confidential treatment was granted to the Commission, or (2) to comply with any 
subpoena validly issued by a court or other body of competent jurisdiction.”   
 
Although we do not object to the Board having the ability to grant access to the 
Commission, the second exception to confidential treatment – compliance with all validly 
issued subpoenas – is troubling because it is inconsistent with the legislative intent of the 
Act and, in our view, is unnecessary for the Board to carry out its mandate of protecting 
the public interest.  It is in the best interest of the investing public for firms to be 
forthcoming with information to the Board.  If firms and their personnel are concerned 
about the prospect of having their information produced in every civil litigation, that goal 
will be harder to achieve and the interests of the investing public will not be served 
 
Further, because all the confidentia l information in the application or report was provided 
by the firm itself, any party seeking discovery of information should be, and is, required 
to seek that information directly from the firm.  The Board’s rule would allow third 
parties, especially private litigants, to circumvent the discovery process by subpoenaing 
information directly from the Board.   
 
This could be very damaging to the firm and would serve no regulatory purpose.  It 
would also be inconsistent with the protection afforded by the Act to foreign accounting 
firms (which has been acknowledged by the Board) that registration will not, of itself, be 
regarded as submission to the general jurisdiction of the US courts.  If there is a valid 
basis for finding jurisdiction over a foreign account ing firm, then it will be bound to 
participate in cases brought against it in the US courts.  Other requests by litigants for 
access to working papers should continue to be dealt with between the US and the local 
foreign courts and this due process should not be circumvented by the involvement of the 
Board. 
 
Section 102(e) of the Act specifically states that the Board “shall protect from public 
disclosure information reasonably identified by the subject accounting firm as proprietary 
information.”  If the Board merely complies with subpoenas, without objecting or 
providing the accounting firm the opportunity to object, then the Board would not be 
fulfilling its responsibility as set forth in the Act, particularly if public disclosure of the 
information would violate the privacy of an individual or violate a foreign law.  
Similarly, the Act specifies confidential treatment be accorded to inspections and 

File No. PCAOB-2003-03 Page 594



 

 21 

investigations.8  Clearly, Congress intended that confidential and proprietary information 
of the firms be kept that way.  By simply bypassing the confidential treatment 
requirement for a validly issued subpoena, the Board would be ignoring this intent.   
 
Proposal:   

• The Board should oppose subpoenas where confidential information is requested. 
 

• If the Board determines that it will retain this proposed rule, then the rule needs to 
be supplemented by reasonable procedures to give notice to firms sufficient to 
allow them to appeal and, if they elect to do so, object to the subpoena or obtain 
appropriate protective orders, before the Board turns over any information.   

 
C.  REGISTRATION APPLICATION 
 

1.  Identity of the Applicant (Part 1) 
 

a.  The Board should recognize the issues associated with maintaining a current 
licensing system.  (Item 1.8) 

 
The US firm maintains a CPA license tracking system for Certified Public Accountants to 
help ensure that personnel hold the requisite licenses.  We assume that the proposed 
requirement is not intended to include certifications and licenses that are not required for 
performing work as an accountant (e.g., Certified Fraud Examiner).  It would be useful if 
the final rules clarified this. 
 
We also note that licensing in the United States is maintained by 54 different licensing 
jurisdictions (comprised principally of the individual states).  There may be a time lag 
before temporary or reciprocal licenses can be issued, particularly for members of staff 
who may be transferring from one state to another.  The licensing process in many states 
is manual and time consuming, taking in some cases six to eight weeks to process 
applications.   
 
In addition, a firm’s compliance in this area depends heavily on the cooperation of its 
thousands of professional staff, and the prompt action of state licensing boards.  When 
combined with the lag time described above, it will be difficult to certify at any point in 
time that there are no de minimus violations of licensing rules.   
 
                                                 
8 (Section 104(g) (“no portions of the inspection report that deal with criticisms of or potential defects in 
the quality control systems of the firm under inspection shall be made public if those criticisms or defects 
are addressed by the firm, to the satisfaction of the Board, not later than 12 months after the date of the 
inspection report.”) and investigations (Section 105(b)(5)(A)) (other than allowing access by government 
agencies, “all documents and information prepared or received by or specifically for the Board, and 
deliberations of the Board and its employees and agents . . . . shall be confidential and privileged as an 
evidentiary matter (and shall not be subject to civil discovery or other legal process) in any proceeding in 
any Federal or State court or administrative agency,” and shall be exempt from disclosure under the 
Freedom of Information Act (5 U.S.C. § 552a). 
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Outside of the United States, the local licensing and qualification systems for accountants 
vary widely.  The Board should recognize the disclosure by applicant firms will mirror 
their own local certification requirements.    
 
Proposal:   

• Accordingly, we recommend that the firms be held harmless when there is an 
inadvertent de minimus mistake or omission involving licensing matters. 

 
2.  Listing of Applicant’s Public Company Audit Clients and Related Fees 
     (Part II) 

 
In connection with the Part II requirements related to issuer and fee disclosure, firms will 
face a number of hurdles, principally in transition, as will be discussed further below 
(e.g., retrospective application of proxy disclosure categories).  Other issues are not 
simply transitional in nature and we have suggested below certain clarifications and 
modifications that will make it easier for applicants, yet allow the Board to collect the 
information that it needs. 
 

a.  The Board should adopt the SECPS definition of issuer, if not permanently, 
then at least on a transition basis. (Items 2.1 – 2.4) 

 
A clear and workable definition of “issuer” is critical to an applicant’s ability to register 
successfully. It is equally important for the Board’s purposes that the applicant firms 
interpret this definition in the same manner so that the firms provide information using a 
consistent methodology.  The Board should clarify its definition for the benefit of both 
domestic and foreign firms. 
 
For a number of years, public accounting firms in the United States have been required to 
submit information about themselves and their clients to the SEC Practice Section 
(SECPS) of the American Institute of Certified Public Accountants.  This information 
includes, for example, statistics about the number of issuer clients and the percentage 
breakdown of total client fees by category.   
 
The proposed definition of an “SEC issuer” for registration differs from the definition 
adopted by the SECPS.  The SECPS definition is as follows: 
 

1.  An issuer making an initial filing, including amendments, under the Securities 
Act of 1933, or  

2.  Registrants that file periodic reports (e.g., Forms N-1R, 10-K and 11-K) with 
the SEC under the Investment Company Act of 1940 or the Securities 
Exchange Act of 1934 (except brokers or dealers registered only because of 
section 15(a) of the 1934 Act). 
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Examples of entities that are not encompassed by the above definition include: 
 
1.  Banks and other lending institutions that file periodic reports with the 

Comptroller of the Currency, the Federal Reserve System, the FDIC, or the 
Federal Home Loan Bank Board, because the powers, functions, and duties of 
the SEC to enforce its periodic reporting provisions are vested, pursuant to 
section 12(i) of the 1934 Act, in those agencies. 

2.  Subsidiaries or investees of an entity encompassed by the definition of an SEC 
engagement, which subsidiaries or investees are not themselves entities 
encompassed by such definition, even though their financial statements may 
be presented separately in parent and/or investor companies’ filings under the 
1934 Act. 

3.  Companies whose financial statements appear in the annual reports and/or 
proxy statements of investment funds because they are sponsors or managers 
of such funds, provided they are not themselves registrants required to file 
periodic reports under the 1940 Act or Section 13 or 15(d) of the 1934 Act. 

 
Note:  Series of unit investment trusts and series of limited partnerships sponsored 
by the same entity shall be treated as one SEC client. 

  
Under a recent revision to the SECPS definition of SEC issuer, a series of mutual funds, 
limited partnerships and trusts sponsored by the same legal entity are treated as one SEC 
issuer.  It is unclear at this point how the Board has proposed that these series of mutual 
funds and trusts should be treated with respect to registration.  The language in the 
proposed rules seems to suggest that each individual trust or fund should be treated as a 
separate issuer.  This proposal will make it be extremely difficult for the firms to compile 
the required information. (See Form 1, Item 2.1, Note.) 
 
For purposes of registration, the definition of an issuer should include, as a single issuer, 
all investment companies sponsored by the same entity as discussed above.  The Board 
has already recognized that investment companies have different characteristics than 
operating companies.9   
 
Further, the Commission’s rules on partner rotation recognize all registered funds that are 
part of the same investment company complex to be a single client.  17 C.F.R. § 210.2-
01(c)(6)(iii).  For many groups of investment companies with the same sponsor, there is 
in fact a common board and audit committee governing the entire group.  The Board 
should similarly recognize the special circumstances surrounding investment companies 
and tailor the disclosure requirements of investment companies accordingly. 
 
 
 

                                                 
9 Indeed, in the Board’s “Proposal for Establishment of Accounting Support Fee,” footnote 7 to the 
proposing release quotes the legislative history of the Act, specifically Senator Enzi as stating, “Audits of 
investment companies are substantially less complex than audits of corporate entities.”   
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Proposal:   
• We suggest that the Board consider adopting the SECPS definition of an SEC 

issuer for investment companies and other issuers to create consistent public 
company reporting and lessen the operational burden of compiling additional 
information. 10   

 
b.  The Board should aggregate the fee information required for investment 

companies. 
 
A related issue to the definition of issuer for investment companies is the fee aggregation 
requirement.  The proposed rule requires that for investment company issuers, the fees 
disclosed in (e)-(g) should include all fees for services rendered to the issuer, to the 
issuer’s investment adviser (not including any sub-adviser whose role is primarily 
portfolio management and is subcontracted with or overseen by another investment 
adviser), and to any entity controlling, controlled by, or under common control with, the 
adviser that provides ongoing services to the issuer. 
 
Requiring disaggregated information for purposes of the application will substantially 
increase the resources required to complete the process and will produce less useful 
information for the Board.   As the proposed registration rules are written, the Board will 
receive voluminous information about individual funds that we believe has very limited 
value.  This is largely due to the legal structure of investment companies and the manner 
in which they currently file information with the Commission.  
 
For purposes of registration with the SEC, numerous individual funds (in some cases, 
over one hundred funds) are commonly combined into a single legal entity.  The legal 
entity is the registrant, not the underlying mutual fund(s).  The specific fact patterns 
among various mutual fund companies may differ.  However, as discussed above, even 
when a single sponsor manages funds contained in several different legal entities, these 
entities are often managed and governed in a uniform manner. In some instances, the 
same legal entity will have more than one audit firm serving funds within that legal 
entity. 
 
We note that the Board’s proposed approach to registration would contain a unique 
requirement for investment companies:  inclusion of fees billed to an advisor or affiliate 
of the fund if that advisor or affiliate also provides services to the fund.  If fees are 
provided at the trust or individual fund level, we believe it will be more difficult and time 
consuming for the Board to ascertain the nature and size of the relationship between a 
public accounting firm and a mutual fund complex because the fees billed to an advisor 
or affiliate that provides services to an issuer will appear in multiple locations and 
effectively be “double counted.” 
 

                                                 
10 We understand that there is currently no list of issuers compiled by the Commission.  To the extent that 
the Commission or the Board develops such a list, we would appreciate the opportunity to confirm that our 
disclosure related to issuers is complete.   
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Proposal:  
• We recommend that the fee information for mutual funds be gathered at the 

sponsor level.  This will provide the Board with information about the relative 
size of a public accounting firm’s relationship with a fund complex, and the 
relationship of audit fees to non-audit fees within the complex.  We believe that 
this information will provide the Board with more meaningful information than if 
the fees were disclosed at the trust or individual fund level.   

 
• We also recommend that audit fees be disclosed for the fiscal year end of the fund 

included within the calendar year.  Further, we suggest that non-audit fees for the 
fund and the adviser also be measured on a calendar year basis, so there would be 
a uniform data collection process for this information.  This is analogous to the 
approach taken by investment companies in disclosing aggregate trustee fees paid 
by a group of related funds for purposes of 1933 Act registration statements. 

 
• For the first year, we also propose that the Board accept information at the 

sponsor level aggregated in a manner consistent with the calendar basis 
previously used to report to audit committees.  This would avoid short term 
parsing and reshuffling of fee information that typically does not vary very much 
from year to year. 

 
• Because it is important to avoid the possibility of different interpretations and 

presentations of the information in the registration form by various accounting 
firms, we suggest that the legal entity be considered the “issuer” and that non-
audit fees rendered to the adviser and certain affiliates of the adviser be included 
only once.  The fee information relating to the legal entity with the largest overall 
fees would be a logical place to include those fees.   

 
c.  In addition to investment companies, fee information cast into the new proxy 

categories is not readily available for most SEC issuers.  (Items 2.1-2.2)   
 

We are not opposed to collecting and disclosing fee information in the categories created 
by the Commission for proxy and other filings.  However, in the short-term, the 
disclosure of fees for prior and current periods using the new categories of information is 
going to be difficult for the firms and there are better ways for the Board to obtain the 
necessary information during this transitional period.  We believe that most firms’ 
systems currently cannot capture information in these newly adopted categories and that 
to require collection in this manner at this point is going to be a laborious, and likely 
manual, process for most firms.  The Board’s proposed registration requirement, as it is 
currently written, would have the effect of accelerating the transition by six months with 
little commensurate benefit.    
 
In cases where an issuer has filed a proxy statement with the Commission for implicated 
prior periods, firms should be allowed to report such data in previously existing 
categories.  To require firms to recast information into new categories would be difficult 
and would not yield significant insight to the Board that it would not otherwise have from 
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the prior proxy categories.  In this transitional year, allowing reliance on such previous 
reporting, where possible, would provide better quality data. 
 
In addition to the issuers that do file proxies, there are quite a few issuers that have not 
historically been required to disclose fees paid to auditors, either in proxies or in other 
types of disclosure, such as most investment companies (as described above), foreign 
private issuers and others. Therefore, fee information, especially in the new SEC proxy 
categories, has not been collected for these clients. 
 
Proposal:   

• We recommend that where possible, as a transition matter, firms should be 
allowed to use the fee data previously published by proxy filers. 

• In cases where a client has not historically been required to collect or report fee 
information related to its auditor, we propose that in this transitional year that 
there should not be any required disclosure of fee information.  Our suggestion 
would be to begin disclosing this fee information when these issuer clients are 
required to adopt the new proxy and other disclosure rules. 

  
d.  Further, going forward the Board should allow firms to report data provided 

under the new proxy and related disclosure rules recently adopted by the 
Commission.   

 
In addition to issuers that file proxies, for the first time, mutual funds, foreign private 
issuers and other issuers will be required to report fee data in the same categories.  Going 
forward, it will be far easier and more efficient for the firms to report data that has 
already been reported by the clients of the firm.  This would benefit investors as well 
because if firms had to report such data separately, there would be a risk of confusion due 
to factors such as exchange rate polices risk inconsistent data. 
 
Proposal:   

• Going forward, firms should be allowed to disclose fee information that has been 
previously presented in issuer clients’ proxy or similar disclosure. 

 
e.  The Board should make clear that going forward, it has 

       adopted the SEC proxy and required disclosure categories. (Items 2.1 – 2.2)  
 
Appendix 3 of the proposal suggests that it was the Board’s intention to adopt fee 
categories that are consistent with the new SEC proxy and other fee disclosure rules 
(adopted in connection with the SEC’s new auditor independence rules released in 
January 2003).  Currently, the proposed rules contain some inconsis tencies with the fee 
definitions contained in the new proxy disclosure rules.   
 
The Board should make clear in the rule that the fee category definitions that are 
proposed for adoption are intended to be consistent with those called for by the 2003 SEC 
independence rules.  For example, the Board refers to the SEC’s 2000 independence rules 
for definition of “audit services.”  (Release at A3- iv-v.) That definition, however, 
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excludes certain types of services that are now included in the category of “audit fees” for 
proxy disclosure purposes under the new Commission rule.  Further, the proposal does 
not make clear for what period the fees associated with audit services should be 
disclosed.  The current language implies that the disclosure of audit fees relate to the 
actual fiscal year of the issuer rather than the fees related to the audit report of the fiscal 
year financial statements. 
 
The Board should recognize that issuers report fees on a global basis.  That is, an issuer’s 
report in its proxy statement reflects all fees paid to its principal accounting firm and that 
firm’s associated entities.  The language in the proposed rules is not clear as to definition 
of principal accountant.  
 
Proposal:   

• We propose that the Board adopt the actual language contained in the new 2003 
SEC independence rules.  This will eliminate confusion and make it easier for 
firms to compile and report information in a manner consistent with the 
requirements that apply to their clients.  

• Further, the Board should clarify consistent with these proxy rules that client fee 
information may be reported on a global basis. 

 
f.  Issuers for Which Applicant Expects to Prepare Audit Reports During the 

Current Calendar Year. (Item 2.3)   
 
This category includes issuers for whom the applicant has been engaged to prepare or 
issue an audit report.  There is no systematic way to identify these issuer audit clients.  
The list of clients will need to be compiled manually through questionnaires to the 
individual engagement teams.  It is not possible to continuously amend this information 
due to the fact that it will be collected manually through questionnaires to our partner 
group and could be changing at any point in time.   

 
Proposal:    

• We recommend that the Board establish a 30-60 day cut-off date prior to 
registration to alleviate last minute amendments to the registration form and allow 
adequate time for firms to manually compile this list. 

 
g.  Issuers for Which Applicant Played, or Expects to Play, a Substantial Role 

in Audit. (Item 2.4)   
 
It is the auditor of the issuer who is usually best placed to conclude which firms do and 
do not play a substantial role in the issuer’s audit. Applicants may be unaware that they 
have played or will play a “substantial role” in an issuer’s audit.11 This challenge is 
further exacerbated where the applicant may not be affiliated with the primary auditor 
and their work is not referenced in an SEC filing.  It is clear that there are many possible 
                                                 
11 We assume that the definition of “material services” set out in Rule 1001(n) is meant to include only 
audit hours performed or audit fees received in connection with an issuer client.  It would not make sense to 
base this test on all fees received or total engagement hours performed for a client. 
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instances where the applicant would not know whether it had already, or might in the 
current year, play a “substantial role” in the audit of an SEC issuer. 
 
Further, there are too many variables outside of a firm’s control in order to determine 
whether a firm would play a substantial role in any future audit engagement for another 
signing territory.  This regulatory exercise should be based on factual information and not 
intentions.  For example, there would be many occasions when a foreign territory will not 
receive the global audit instructions or completed audit plan from the signing territory 
until shortly before the performance of the procedures.  This would not allow that firm 
adequate time to identify and disclose the information related to this audit client for 
purposes of registration.   
 
For these reasons, combined with the short timeframe that the Board and firms will have 
to register this year, we recommended earlier that the Board limit the categories of firms 
that will be required to register in the first year to firms that issue opinions on an issuer’s 
financial statements.  Thereafter, the Board can extend the registration requirement to 
other firms if it deems necessary.   
 
As already noted in this response, foreign firms will be faced with the problem of 
ensuring that compliance with their information requirements will not conflict with local 
confidentiality laws.  The practical problem is likely to be more pronounced in 
circumstances where the relationship is less direct (e.g. where consent may need to be 
obtained from a client for whom the accounting firm has played, or expects to play, a 
substantial role in the audit rather than from a direct client who is an SEC issuer). 
 
Proposal: 

• We recommend that the Board not require firms to provide a list of issuer clients 
for which they expect to play a substantial role due to the uncertainties in 
identifying these clients. 

• If the Board decides to go ahead with this requirement, the Board should consider 
establishing a 30-60 day cut-off date in order to allow adequate time to manually 
identify these issuers and collect the associated information required for 
disclosure.   

• Going forward, we recommend that if the Board requires firms that play a 
substantial role to register, the standard by which the significance of the role is 
determined should be based on whether the firm audited 20% or more of the 
issuer’s consolidated revenues or assets. 

 
3.  Applicant Financial Information (Part III) 
   

a. The Board should phase in the revenue requirements over a transition 
period because firms do not currently track this information.   

 
We assume that the Board intended to adopt the new SEC proxy disclosure categories, as 
discussed above.  In order to adopt these new categories, applicant firms will need to 
conduct a very detailed and labor- intensive service mapping exercise.  Each service will 
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need to be categorized into one of the new fee buckets as described above.  In addition, at 
PricewaterhouseCoopers each territory has its own unique set of codes to define its 
service offerings so this effort will be required for each of the territory firms as well.     
 
With respect to the US firm, the SECPS annual report does require a very similar 
disclosure of firm client service revenue on a percentage basis.  However, the fee 
categories required for the SECPS report are audit and assurance services, tax and other 
services.  The compilation of this revenue information requires a substantial mapping 
effort and would need to be duplicated due to the category differences between the 
requirements for registration and the SECPS disclosure.   
 
The principal difference between the required categories is the combination of audit and 
assurance services required by the SECPS.  If the fee information is publicly available 
using different category definitions, there is a risk of confusion due to the potential for 
inconsistencies. 
 
Proposal:   

• We suggest, in this initial registration year, if the applicant firm currently reports 
such information to its local regulator, the firm should be allowed to report fee 
information to the Board in the same manner.  In cases where there is not 
currently a reporting requirement for the local firms, we would suggest that these 
firms report total revenues (e.g., a US firm could disclose revenue information 
using the fee category definitions consistent with the SECPS disclosure)  

 
b.  In the current year the Board should consider accepting domestic firm 

applicant revenue information for FY02, where available. 
 

The proposed rules state that the applicant revenue information is required for the most 
recently completed fiscal year.  This proposal could create substantial problems based on 
the timing of registration.  For example, our fiscal years end on June 30.  On average it 
would take approximately 90 days to compile the firm’s revenue information required for 
disclosure.  This is consistent with the 90-day filing requirement related to 10-K filings 
for SEC issuer clients.   
 
Proposal:  

• We suggest that for this first year, the Board permit domestic firms to disclose 
revenue information related to FY02 for purposes of meeting the revenue 
disclosure requirements, which will be more efficient for firms given the time 
they will have to prepare and submit an accurate registration application.  

 
c.   With respect to the foreign firms, the relevance of providing revenue 

information related to clients that are not SEC issuers is not clear. 
 
We understand the Board's requirement to obtain information relating to the fees charged 
to SEC issuer clients. However, we are concerned about the Board's requirement for 
firms to disclose fee and revenue information for services provided to non SEC issuer 
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clients. This information will be difficult to compile for the foreign firms, particularly 
using the new proxy categories.  If the purpose of registration is to establish a basis for 
inspection and potential investigation, the overall client service revenue of the foreign 
firms related to non-SEC issuing clients does not appear to be relevant. 
 
Proposal:  

• We suggest that the Board restrict its requests to fee and revenue disclosure to 
information tha t is in the public domain or relates specifically to services provided 
to SEC issuer clients. 

 
4.   Listing of Certain Proceedings Involving the Applicant’s Audit Practice  

(Part V) 
 
Part V of the application goes beyond what the Act requires in a number of ways. For 
example, the Board is seeking to obtain information from an applicant about past 
proceedings, related to former employees, and for matters that relate to non-issuers.  The 
collection of such information will not only be burdensome, but likely will not yield 
much information relevant to the registration process. 
 
Therefore, as expressed through the analysis below, we have suggested alternative 
approaches to address these registration requirements.  We would recommend that the 
Board only require disclosure of proceedings pending against the firms and their current 
employees that relate to audits for SEC issuers, and if the Board insists on a look-back 
period, that such period be limited in time to five years (other than for Section 5.3, which 
should remain at 12 months). This period is consistent with the requirements for 
disclosure of past proceedings related to officers and directors contained in Item 401 of 
Regulation S-K. (17 C.F.R. § 229.401(f)) 
 

a.   Requiring only information relating to recent and pending proceedings of a 
firm for matters related to SEC issuers would be sufficient for the Board to 
carry out its duties.   

 
The Board can accomplish its objectives without creating such an extended look-back 
period for past proceedings against the firm and its personnel.  Inclusion of current or 
recent proceedings gives the Board a baseline from which to start in this inaugural year of 
registration.  The Board will then be on notice of pending proceedings, and if the Board 
so desires, can conduct follow-up activity with respect to a pending proceeding or action. 
Such an exercise would create an almost impossible burden by requiring the collection 
and production of a great deal of stale information.   
 

b.   The Board can conduct its responsibilities without information relating to 
proceedings against (i) former associated persons or (ii) information related 
to past proceedings for current firm personnel. 

 
Collecting data related to former associated persons would be a tremendous burden and 
would not be possible in many cases.  There are thousands of former associated persons 
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who would be likely swept in the Board’s proposed rule.  Because such personnel are no 
longer employed at an applicant firm, the firm would have no way to compel information 
from or about that person.   
 
Within the United States, for example, firms will be constricted from carrying out certain 
searches to obtain the information.  The individual states have laws relating to the depth 
and breadth of background checks that an employer or potential employer can conduct.  
Some are at variance with the proposed rules.12 
 
Similarly, it is not relevant to the Board if the individual concerned does not participate in 
or contribute to the preparation of an audit report of an issuer. The provision of such 
sensitive information (which may not previously have been on the public record 
especially where the case is pending) could be seriously prejudicial to both the 
accounting firm and the individual concerned.   
 
Particularly for firms outside of the United States this would be a burdensome 
requirement.  Elsewhere in the application the Board has narrowed the definition for 
foreign firms to include only personnel who work on SEC issuer clients.  We believe that 
this narrowing should be applied here as well.  Information related to personnel should be 
limited to those who work on issuer clients.   
 
Finally, the requirement for collection and disclosure of information related to past 
proceedings against former and current associated persons seems excessive.  Because the 
firms are required to employ adequate training, supervision and quality control 
mechanisms with respect to all individuals, and because appropriate inquiry can be made 
in any instance where there is a question about an individual, the Board should balance 
the demand against the burden. Assembly of the data prospectively over the next five-
year period would accomplish the same objective in a reasonable fashion.   
 

c.   Compliance with certain of the requirements of Part V will present 
difficulties for certain foreign firms. 

 
As already noted, much of the information required in Part V would, in certain 
jurisdictions, be regarded as “sensitive personal data” the provision of which to the Board 
could violate both local data privacy laws and the employment law duties owed by audit 
firms to their employees.   
 
To the extent the civil proceedings are not public (which will almost always be the case 
in arbitration proceedings), the issue of client consent also arises.  Foreign firms should 
not be required to attempt to procure consent to disclose such information from their non-
SEC issuer clients. 

                                                 
12The California Credit Reporting Act caps the relevant time period for background checks for criminal 
offenses, as well as for other information, to seven years.  Cal. Civil Code §§ 1785.1-1785.36.   Similarly, 
Massachusetts law prohibits an employer from inquiring into certain information that goes back more than 
five years.  Mass.  Gen. Laws ch. 151B, § 4.9(ii) –(iii). 
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d.  The Item 5.5 requirement for additional information will prove difficult.    

 
As stated above, the firm’s ability to provide this information going back ten years for 
each of its current  “associated persons” will be inconsistent with the laws of a number of 
states.  
 
Further, the requirement that foreign firms must identify analogous criminal provisions 
and then report violations thereof creates a great deal of uncertainty.  Applicants may not 
be able to identify properly and classify the particular proceedings that are intended to be 
covered. 
  
Proposal:   

• We propose that disclosure should relate to any pending criminal, civil, 
administrative, or governmental proceedings against the firm itself or its 
personnel in connection with audit reports for issuer clients.  In addition, we 
propose eliminating the disclosure requirement for past proceedings against firm 
personnel and associated persons, as well as proceedings related to non-issuer 
clients. 

 
• We believe that disclosures relating to proceedings against individuals and non-

public pending proceedings against a firm should be kept confidential. 
 

• The Board should consider either eliminating the requirement that foreign firms 
identify “substantially equivalent” violations under Item 5.5 or come up with a 
bright- line test so that foreign firms are not at risk of non-compliance. 
 

• To the extent that the Board decides to retain look-back periods for any category 
of information we suggest that five years be the appropriate time period. 
 

• If the Board decides to retain the request for past proceedings, it should recognize 
that pending or past proceedings relating to a firm or its past employees cannot be 
used as a basis to determine the fitness of the firm going forward. 

 
5.  Listing of Filings Disclosing Accounting Disagreements with Public Company 
Audit Clients (Part VI) 

 
The issue with respect to the disclosure of accounting disagreements relates primarily to 
the foreign firms.  The language of the proposed rules requires information about specific 
accounting disagreements filed with the SEC.  There is no formal mechanism for 
reporting these disagreements in most territories.  Further, there is no clear and cons istent 
definition across territories of what constitutes a “disagreement.”   
 
Finally, Section 6.3 of the proposal requires that the firms attach copies of the 
documentation relating to actual accounting disagreement.  As stated above, this filing is 
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going to be voluminous already, and these documents are publicly available from other 
sources. 
 
Proposal:  

• We propose to either include the link to the EDGAR filing or a CIK number to 
disagreements reported in 8-Ks.  While firms can attach this information to the 
application, it is publicly available and including the filing seems to add 
unnecessary volume. 

 
6.  Roster of Associated Accountants (Part VII) 

 
a.  Certain of the information requested is sensitive individual data. 

 
We are concerned about providing sensitive information about our personnel to third 
parties due to the high incidence of identity theft and other potential for misuse.  
Therefore we propose that the Board eliminate the requirement that applicants include the 
social security numbers of its personnel in its application. 13 
 
Proposal: 

• We suggest that the Board require only disclosure of the names of the personnel 
of the applicant entity. 

 
b.   Foreign firms encounter additional issues with the definition of accountant.  

 
To mirror the legal and professional responsibilities in many territories outside of the US, 
we believe that only the team of partners should be disclosed as an “accountant” for this 
purpose.  In many cases, only a partner legally admitted to the partnership has the 
authority by virtue of the partnership agreement and by local law to commit the firm to 
any position or express any opinion in the name of that partnership.   
 
The Board should require that only the names of the partners who work on SEC issuer 
clients to be listed on the firm’s application.  The majority of data related to personnel, 
including names and social security numbers, are clearly “personal data” which foreign 
firms may not, by virtue of the data privacy and employment laws existing in their 
territory, be at liberty to supply.  In addition, the requirement to provide the Board with a 
non-US identifier is both excessive and unnecessary. 
 
 
 
 
                                                 
13A recent review of 15 federal agencies by the Inspector General of the Social Security Administration 
revealed that those agencies are unequipped, for the most part, to keep social security numbers from getting 
into wrong hands.  The Inspector General’s February 2003 report concluded that, “some federal entities are 
at-risk for improper access, disclosure and use of SSNs by external entities, despite safeguards to prevent 
such activity.”  Report to the President’s Council on Integrity and Efficiency:  Federal Agencies’ Controls 
over the Access, Disclosure and use of Social Security Numbers by External Entities, Social Security 
Administration, Office of the Inspector General, February 2003 at 7. 
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Proposal:  
• For foreign firms, only the names of engagement partners who work on SEC 

issuer clients should be disclosed.   
 

7.  Consents of Applicant (Part VIII) 
 
The firms are likely to be willing to provide consent on their own behalf and obtain the 
consent of their partners and staff, except to the extent that signing or obtaining such 
consents violates local law.  However, we believe that firms cannot be required to 
maintain consents from staff in other territories, particularly in light of the problems with 
local laws in many jurisdictions, as discussed above with respect to the definition of 
associated persons.   
 

a.  The requirement of a signed consent violates the laws of a number of 
territories. 

 
Obtaining consent in the employment context may be difficult to establish. In a number 
of territories, as further described in the Linklaters Submission, it has been questioned 
whether consent given in an employment context constitutes "freely given consent" as 
employees do not have the option to refuse their consent without possible adverse 
consequences. Therefore, in certain territories, obtaining consent to cooperation with the 
Board will prove problematic.   
 

b.  It is important to preserve applicable privileges and rights.   
 
Any such consent, on behalf of a firm or on behalf of an individual cannot and does not 
constitute a waiver of attorney-client privilege, the right against self- incrimination or any 
other privilege or right that exists under the law of the United States or of the home 
territory of the applicant.  The Board further needs to make clear in its rulemaking that 
exercise of any such privilege during an investigation does not constitute an act of non-
cooperation.  Furthermore, if a current or former associated person of a firm refuses to 
waive their constitutional rights to privilege or to not incriminate themselves, the relevant 
firm should not be implicated, nor should such firm be required to force such individual 
to waive their rights.   
 
Proposal:  

• We recommend that the Board should not require firms to obtain consents to the 
extent that obtaining such consents would be unlawful.  Further, if, despite a 
firm’s best efforts, such firm is unable to enforce a consent, and if a former or 
current associated person refuses to comply with their consent, the firm should 
not be held liable.   
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APPENDIX  
 
Following are responses to the Specific Questions posed by the Board in connection 
with foreign public accounting firms:   
 
1.  Is it feasible for foreign public accounting firms to register within 180 days of the 

date of the Commission’s determination that the Board is capable of operating?  
Should foreign public accounting firms be afforded some longer period (e.g., an 
additional 90 days) within which to register? 

 
Because of the many problems with local laws, the foreign firms should be allowed 
additional time to register.  Most firms will need additional time to assess the impact of 
the registration requirements on their local legal obligations, and make determinations as 
to the feasibility of registration.  Dialogue will also be necessary between the foreign 
firms, their regulators and the Board and this process will inevitably prove time 
consuming. 
 
Beyond that, once firms determine that they can complete all or part of the registration 
application, the firms may face additional hurdles before being able to provide 
information to the Board.  For example, in certain cases, client consent and employee 
consent may be required before the production of certain information.  That process will 
also add time to the registration process.   
  
This issue is compounded by the Act’s wide range of other new requirements and 
changes, and concurrent local regulatory initiatives that require attention.  These other 
requirements also require a significant amount of management time and resources.   
Based on the foregoing, a longer registration period would be needed for non-US 
applicants should the Board proceed with the current proposals.    
 
2.  Are there any portions of Form 1 that are inapplicable, or that should be 

modified, in the case of non-U.S. applicants? 
 
If an applicant is associated with a US accounting firm that has registered, or plans to 
register, the applicant should be allowed in Item #1.6 to refer to the US firm’s listing of 
associated entities, to avoid duplication. 
 
In general, the same transitional points and benchmarks that are discussed earlier should 
apply. It is, in addition, likely that the requirements of Form 1 will need to be tailored for 
applicants in specific territories depending on their ability or otherwise as a matter of 
local law to comply. 
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3.  In addition to the information required by Form 1, is there any additional 
information that should be sought from non-U.S. applicants?   

 
We are not aware of any additional information that the Board should seek from foreign 
firms at this time.  The Board always has the ability to modify these requirements at a 
later date. 
 
4.  Do any of the Boards registration requirements conflict with the law of any 

jurisdiction in which foreign public accounting firms that will be required to 
register are located?   

 
Please see the Linklaters Submission for the analysis. 
 
5.  Should registered foreign public accounting firms be subject to Board 

inspection?  Could the Board, in some cases, rely on home-country regulation in 
lieu of inspection of foreign public accounting firms?  If so, under what 
circumstances could this occur?   

 
Direct oversight of the foreign applicant should continue to be exercised by its competent 
national regulatory authority rather than by the Board. The Board needs to be mindful of 
the different but equivalent ways in which accounting firms are regulated around the 
world and engage in dialogue with local regulators with the aim, where appropriate, of 
relying on home country regulation in lieu of Board inspections. 
 
6.  Aside from Board inspection, are there other requirements of the Act from which 

foreign public accounting firms should be exempted?  If so, under what 
circumstances? 

 
As stated above, the comprehensive oversight of a foreign public accounting firm should 
be exercised by a competent national regulatory authority.  The Board should enter into a 
dialogue with those regulatory authorities responsible for foreign applicants to develop a 
clear understanding of the different regulatory cultures that exist around the world.  As 
this could cover in excess of 100 countries, the Board may like to embark on this 
initiative once the registration process for the US firms has been completed and the 
domestic US oversight mechanism has been given time to mature.  Avenues that could be 
explored include (where appropriate) a system of reciprocity or recognition. 
 
Also as stated above, foreign public accounting firms should be exempt from 
requirements that contravene local law or that will not be in the applicant firm’s own 
discretion or control (e.g., obtaining consents from associated persons over whom the 
firm has no authority). 
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RADIN, GLASS & CO., LLP 
360 Lexington Avenue 
New York, NY 10017 

212-557-7505 
aradin@radinglass.com 

 
 
 

April 3, 2003 
Office of the Secretary 
Public Company Accounting Oversight Board 
1666 K Street, N.W. 
Washington, DC 20006 
 

Re: Matter No. 001 
Members and Staff of the PCAOB 
 
We have read the AICPA SEC Practice Section response to your proposal, and, as a small 
accounting firm with a number of public companies, we concur with their comments. 
 
We further have comments applicable to small firms on Item 1.8.  We often have one 
client in a single state.  Each state has its own registration requirements, including CPE 
which is different from the AICPA or the other states.  At least one, Florida, requires 
additional periodic exams on local rules.  Small firms frequently do not register with the 
states of the Registrant.  Further, as drafted the request also would apply to services 
performed in states for non-public companies. 
 
When we register with you we would, if the current draft is adopted the following options 
as we understand it: 
 

1. Indicate that the response to Item 1.8 is “No.”; 
2. Drop the clients in states where we have only one client; or 
3. Register in each of the states. 

 
We believe it is impractical to do 3 as it would require an additional administration 
beyond the economic benefit. 
 
Assuming we do not adopt approach 3, would you prefer approach 1 or 2 above. 
 
We suggest that Item 1.8 be limited to the states where the auditing firm has an office. 
 
Very truly yours, 
 
 
Arthur J. Radin 
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Office of the Secretary  
Public Company Accounting Oversight Board 
1666 K Street, N.W. 
U.S.A. 
 
 
March 31, 2003 
 
 
Re: Comments with Regard to Rulemaking Docket Matter No. 001 
 
Dear Mr Secretary,  
 
RSM International is pleased to have the opportunity to send you our comments with regard 
to the registration of non-U.S. auditors and the Board Oversight of Foreign Registered Public 
Accounting Firms as described in the Public Accounting Oversight Board’s (hereafter “the 
Board”) proposed rules, issued on March 7, 2003 in connection with Section 102 of the 
Sarbanes-Oxley Act 2002. 
 
We understand and appreciate the objectives of the Sarbanes-Oxley Act.  We fully support 
improvements in the quality of financial reporting, corporate governance, and in the definition 
of the role and responsibilities of auditing firms. 
 
RSM International, the sixth largest network of accounting firms in the world, has been 
making significant investments in implementing an integrated audit quality assurance process 
for its member firms.  These member firms operate in over 70 countries and are required to 
comply with the RSM International Quality Assurance Policies as a condition of remaining 
member in RSM International.  Our integrated audit quality assurance process includes the 
following: 
 
a. The RSM International Quality Assurance Document, based on the International Quality 

Assurance Standards: Member firms are required to meet or exceed the requirements of 
this document; 

 
b. The RSM International Independence and Relationship Policies, based on the 

International Federation of Accountants Code of Ethics and the requirements of the SEC: 
Member firms are required to meet or exceed the requirements of these policies; 

 
c. The RSM International Audit Manual, based on the International Standards on Aud iting 

and the best global audit practices: Member firms are required to conduct audits and other 
assurance engagements in accordance with, at a minimum, the requirements of the 
manual; 

 
d. The RSM International guidelines for continuing professional education, based on the best 

global practices: Member firms are required to implement these guidelines; 
 
e. A global prohibited securities list, which is available on our world-wide proprietary Lotus 

Notes Network: The list is continuously updated and is accessed by our professionals to 
prevent inappropriate investments or relationships or the performance of prohibited 
services for audit clients; 
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f. An annual independence confirmation process involving all personnel in all member 

firms; and 
 
g.  A worldwide annual inspection process involving all of our member firms: The process 

has been designed based on standards applicable to internal inspection in the United 
States.   

 
We believe that our international quality assurance process makes a significant contribution to 
improving the quality of audits by our member firms. 
 
We, hereby, submit the following comments on certain questions raised by the Board with 
regard to the registration of foreign public accounting firms in its Release No. 2003-1. 
 
Question 1 - Is it feasible for the foreign public accounting firms to register within 180 
days of the date of the Commission’s determination that the Board is capable of 
operating?  Should foreign public accounting firms be afforded some longer period (e.g. 
an additional 90 days) within which to register? 
 
We believe foreign public accounting firms should be afforded a longer period of time within 
which to register.  Our member firms raised several concerns regarding the nature and scope 
of the information the Board is requesting.  One category of concerns relates to the time and 
cost involved in compiling information that is not currently being routinely compiled.  
Another category of concerns relates to legal issues, in some jurisdictions, regarding the 
disclosure of certain items that are protected by privacy laws. 
 
In view of these concerns, the Board should afford foreign public accounting firms a longer 
period of time within which to register.  We believe that a reasonable period of time is 360 
days provided, however, that the Board addresses the legal issues that may impact the ability 
of foreign public accounting firms to fully comply with the disclosure of the requested 
information. 
 
Question 2 - Are there any portions of Form 1 that are inapplicable, or that should be 
modified, in the case of non-U.S. applicants? 
 
Disclosure of a number of items as currently set out may be illegal in some jurisdictions.  
Consideration should be given by the Board to resolving the legal issues before Form 1 is 
finalized for foreign public accounting firms. 
 
Question 3 – In addition to the information required by Form 1, is there any additional 
information that should be sought from non-U.S. applicants? 
 
No.  
 
Question 4 – Do any of the Board’s registration requirements conflict with the law of 
any jurisdiction in which foreign public accounting firms that will be required to 
register are located?  
 
Please see responses to questions 1 and 2. 
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Question 5 – In the case of non-U.S. firms that are required to register because they play 
a substantial role in the preparation and furnishing of an audit report on a U.S. issuer, is 
the Board’s definition of “substantial role” appropriate? 
 
Yes and we believe that the 20 percent threshold is appropriate. 
 
Question 6 – Should the requirements to register be differe nt for foreign public 
accounting firms that are “associated entities” (as defined in the Board’s rules) of U.S. 
registered public accounting firms than for foreign firms that are not associated with 
U.S. registered firms? 
 
We do not believe that associatio n with a U.S. registered public accounting firm should be the 
differentiating factor.  We believe that foreign public accounting firms that belong to an 
international network which has implemented an effective quality assurance process should 
be afforded the opportunity, if they wish, to register as one network.  The Board should 
consider establishing criteria/requirements for this suggested approach to registering foreign 
public accounting firms.  We believe that by establishing such criteria/requirements, 
international networks of public accounting firms would be encouraged to place additional 
focus on implementing effective quality assurance processes encompassing their member 
firms outside the United States. 
 
Question 7 - Should registered foreign public accounting firms be subject to Board 
inspection?  Could the Board, in some cases, rely on home -country regulation in lieu of 
inspection of foreign accounting firms?  If so, under what circumstances could this 
occur? 
 
We believe that the Board should rely on home-country regulation in lieu of inspection of 
foreign public accounting firms when home-country regulation meets or exceeds the Board’s 
requirements.  We also believe that the Board should, at least partially, rely on an 
international inspection process that is implemented by an international network of public 
accounting firms to the extent that the process meets or exceeds the Board’s requirements. 
 
We believe that the Board should encourage foreign regulators that are seeking to 
continuously improve  the quality of audits in their countries, by giving adequate consideration 
to their efforts.  Likewise, we believe that the Board should encourage international networks 
of public accounting firms that are investing in continuously improving the quality o f audits 
by their member firms by giving adequate considerations to their investments.  We do not 
believe that applying the same dose of medicine to every foreign public accounting firm, 
without adequate consideration to the regulatory scheme in its home country or the quality 
assurance process imposed by its international network, is productive. 
 
Question 8 – Aside from Board inspection, are there other requirements of the Act from 
which foreign public accounting firm should be exempted?  If so, under what 
circumstances? 
 
We believe that foreign public accounting firms should be exempted from disclosing 
information that they are prohibited from disclosing by their home country laws. 
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Question 9 – Are there requirements different from those the Act imposes on all 
registered public accounting firms that the Board should apply to foreign public 
accounting firms? 
 
No. 
 
Question 10 – Should the Board’s oversight of foreign registered public accounting firms 
that are “associated entities” (as defined in the Board’s rules) of U.S. registered public 
accounting firms be different than its oversight of foreign public accounting firms that 
are not associated entities of U.S. registered firms?  Should the U.S.-registered firm have 
any responsibility for the foreign registered firm’s compliance with the Board’s rules 
and standards? 
 
We do not believe that association with a U.S. registered public accounting firm should be the 
differentiating factor in the Board’s Oversight of foreign registered public accounting firms.  
We believe that the differentiating factors should be as follows: 
 

a. Whether the foreign public accounting firm operates in a country that has effective 
country regulation; and 

 
b. Whether the foreign public accounting firm is a member of an international network 

that has an effective international quality assurance process. 
 
We do not believe that a U.S. registered firm should be responsible for a foreign registered 
firm’s compliance with the Board’s rules and standards.   
 
 
Yours sincerely, 

 
M Sabry Heakal 
Chief Executive Officer 
RSM International 
186 City Road 
London EC1V 2NU 
England 
sabry.heakal@rsmi.com 
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Office of the Secretary 
Public Company Accounting Oversight Board 

1666 K Street NW 
Washington DC, 20006 -2803 

 
 
 
 

COMMENTS WITH REGARD TO RULEMAKING DOCKET MATTER N° 001 
BY RSM SALUSTRO REYDEL, FRENCH MEMBER OF RSM INTERNATIONAL 

 
 
Dear Mr. Secretary, 
 
We, hereby, submit to the Public Company Accounting Oversight Board (“the 
Board”) our comments with regard to questions raised by the Board in its Release  
N° 2003-1 and Rulemaking Docket Matter N°1 issued on March 7, 2003 in 
connection with the implementation of the Sarbanes Oxley Act. 
 
Those comments are designed to emphasize certain specificities of the French 
oversight system of the accounting profession as well as certain matters specific to 
RSM Salustro Reydel, as an audit firm already accredited to work before the SEC and 
member of but not associated to an International network.  
 
General Overview of the commentator 
 
RSM Salustro Reydel (“the Company”) has been formed in 1991 on the merger of 
two audits French firms that had been in public accounting respectively since 1952 
and 1964. The Company is a core member of RSM International (“RSMi”), the 6th 
largest accounting network worldwide. Our Chairman and Managing Director chaired 
until very recently the RSMi Transnational Assurances Services Executive 
Committee, responsible for developing, harmonizing and monitoring implementations 
of quality assurance systems and procedures within RSMi and is currently the 
representative of RSMi to the Transnational Auditors Committee within the Forum of 
Firm organized by IFAC. 
 
The Company has been qualified to appear and practice as an independent auditor 
before the Securities and Exchange Commission (“SEC”) since January 2000. From 
that time on, the Company has been jointly signing the financial statements of three 
leading French companies listed on the New York Stock Exchange , France Télécom, 
Vivendi Environnement and Vivendi Universal. 
 
In performing these engagements and prior to any filing with the SEC which contains 
the Company’s audit report that filing has been reviewed in accordance with the 
requirements of the American Institute of Certified Accountants (“AICPA”) SEC 
Practice Section (“SECPS”) Appendix K to its satisfaction by McGladrey&Pullen, 
LLP, the American founding member of RSMi. 
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Question 1 - Is it feasible for foreign public accounting firms to register within 
180 days of the date  of the Commission’s determination that the Board is capable 
of operating?  Should foreign public accounting firms be afforded some longer 
period (e.g. an additional 90 days) within which to register?  
 
Notwithstanding legal issues (more specifically addressed in our comment to question 
#4), the Company would like to point out to the Board the following difficulties it 
might enter into to produce the required information to register with the Board and 
which, in its views, could require a longer period of time: 
 
(i)  With regard to breakdown of historical revenue information by type of 

engagements performed as set forth in Part III of Appendix 2 – Proposed Form 
1 of Release N° 2003-1, the Board should be aware that: 

a) The Company does not track its revenue for non-US listed clients 
according to the Form F1 required presentation. This information on a 
historical basis may be extremely difficult and time consuming to 
assemble as 

• historically, the Company has never monitored as such its 
revenues, 

• the information is disseminated around the world and has never 
been isolated before neither in our own accounting records nor 
in any of our subsidiaries’ accounting records, 

b)  In any cases, in order to comply with the Board requirements, the 
Company will have to implement in its French offices, its French and 
foreign subsidiaries a new revenue tracking system for all clients, 

 
Additionally, for the purpose of providing this information to the Board, 
the Company is seeking clarification from the Board as to whether or not 
that information has to be provided using French generally accepted 
accounting principles (“GAAP”) which our current reporting GAAP or in 
US GAAP and in local currency or in US dollar. 

 
 
(ii) With regard to any matters involving individuals employed by the Company 

within the general framework of the French social laws, the Company’s may 
not be in a position to obtain consents to all requirements of the Board prior to 
employees seeking independent legal advice. Specifically requirements set 
forth in Part VIII item 8.1 b. of Appendix 2 – Proposed Form 1 of Release N° 
2003-1 might require modification of all employees working contracts as well 
as individual consents to those changes.  

 
(iii) In addition, the requirement set forth in Part IX of Appendix 2 – Proposed 

Form 1 of Release N° 2003-1, may require setting up new internal procedures 
which for entities certified ISO 9001 like the Company and it is not clear to 
the Company whether or not these new procedures will have to be compliant 
with the ISO standards therefore requiring to be reviewed and approved by 
ISO reviewer.  
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(iv)  The Company believes that the information that would have to be disclosed 
and made public with regard to criminal, civil, governmental, administrative, 
disciplinary or other proceedings as set forth in Part V of Appendix 2 – 
Proposed Form 1 of Release N° 2003-1 within the last ten, five or one year 
depending on the nature of the action is a long and expensive process. With 
regard to disciplinary actions, professional sanctions and arbitration, as these 
procedures are not of public knowledge in France, disclosure to the Board may 
require formal approval from all parties involved, which in the views of the 
Company should slow down the process. 

 
(v)  The Board should be aware that criminal records are not of public knowledge 

in France. As a consequence, disclosure to the Board should only be possible 
once individuals consents have been collected. 

 
Consequently, for all the above reasons and without taking into consideration all other 
changes required by the provisions of the Sarbanes Oxley Act (e.g., Sections 208, 
301, 302, 401, 404, 406 and 802) which, by themselves will require dedication of 
significant Management’s time and resources, the Company’s considers that it is 
unlikely that this could be reliably achieved within a period of 180 days and that the 
Board should consider allowing significantly more time to foreign accounting firms. 
 
 
 
 
Question 2 - Are there any portions of Form 1 that are inapplicable, or that 
should be modified, in the case of non-U.S. applicants? 
 
 
The Company would like to let the Board know about some specificities that the 
Company may enter into in order to provide the information required by the Board for 
registration: 
 
(i)  The financial statements of the Company are prepared in accordance with 

French GAAP using the Euro as its reporting and functional currency. To 
convert any historical information to US GAAP (if required) and US dollar (as 
indicated in Appendix 2 – Proposed Form F1 General Instructions (6)) may 
not be relevant for the purpose of the Board. Consequently, the Board should 
consider allowing non affiliated foreign audit firms to report in local GAAP 
and loca l reporting currency for the purpose of fulfilling the requirements set 
forth in Form 1. 

 
(ii) With regard to matters involving individuals employed by the Company, 

requirements set forth in Part VIII item 8.1 b. of Appendix 2 – Proposed Form 
1 of Release N° 2003-1 may contravene French as well as local social laws 
(for subsidiaries located outside France). 

 
 
(iii) In addition, the Company considers that matters addressed in comments to 

question # 4 (see below) related to confidentiality, testimony and personal data 
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are relevant information to be considered by the Board regarding comments to 
question # 2.  

 
 
 
Question 3 - In addition to the information required by Form 1, is there any 
additional information that should be sought from non-U.S. applicants?   
 
French oversight and monitoring processes, together with investigation and 
disciplinary procedures are in France monitored and performed by the Commission 
des Opérations de Bourse and the Compagnie Nationale des Commissaires aux 
Comptes. Consequently, the Company believes that those two bodies may be in a 
better position than the Company to comment on this question. 
 
 
 
Question 4 - Do any of the Board registration requirements conflict with the law 
of any jurisdiction in which foreign public accounting firms that will be required 
to register are located?   
 
The following French legal aspects should be of consideration to the Board to 
understand why some of the information or requirements requested for registration 
may not be provided by French accounting firms:  
 
(i)  Part VIII item 8.1 a. of Appendix 2 – Proposed Form 1 of Release N° 2003-1 

conflicts with Article L.225-240 of the French Code that imposes 
confidentiality obligations with respect to facts, documents or information 
audit firms have learned or that were disclosed to them in the course of their 
work except when required or authorized by law but there is no provision 
under French law that requires or authorizes communication of such 
information to the SEC or the Board; In addition, article 66 of the August 16, 
1969 Decree lists entities to which audit workpapers may be disclosed if 
requested but this text does not list the SEC or the Board; 

 
(ii) Civil sanctions that could be imposed by the Board would not be recognized in 

France on the basis of the fact that no judgement would have been rendered by 
an US court;  

 
(iii) Criminal sanctions may be impossible to implement in France against French 

individuals or the Company as there is little if any enforcement in France for 
criminal actions by a U.S. court whereas for individuals, the French – U.S. 
treaty on extradition provides for very restrictive conditions that may not be 
met with regard to matters detailed in the Sarbanes Oxley Act; 

 
(iv)  Some information required by the Board would be considered “personal data” 

for the purpose of the EC directive 95\46\EC and the “Loi Informatique et 
Liberté” dated January 6, 1978. It is the Company’s understanding that 
personal data includes the details of all accountants associated with the firm 
and information relating to criminal, civil or administrative actions or 
disciplinary proceedings pending against the firm (the latter being “sensitive 

File No. PCAOB-2003-03 Page 619



March 31, 2003 5/7 

personal data” subject to even greater restrictions under the directive). No such 
data can be communicated to third parties without individual consent without 
breaching the requirements of the directive.  The consent must be “freely 
given, specific and informed” (and in the case of sensitive personal 
information the consent must be express). The fact that individual consents are 
obtained is not sufficient enough in order to allow transfer of personal data to 
the Board.  

 
(v)  French laws preclude foreign jurisdiction to perform their own inspection on 

national territory. Even though professional confidentiality related to audit 
firms’ documentation do not apply to French regulators when legal or 
professional proceedings are engaged, current French laws would ban the 
Company from disclosing any of this information to the Board. 

 
(vi) In France, arbitration procedures are not a matter of public knowledge. 

Consequently, requirements of Item 5.3 (a) of Part V of Appendix 2 – 
Proposed Form F1 of Release 2003-1 should require prior consent from all 
parties to the arbitration.  

 
 
 
 
Question 5 - In the case of non-U.S. firms that are required to register because 
they play a substantial role in the preparation and furnishing of an audit report 
on a U.S. issuer, is the Board’s definition of “substantial role” appropriate?   
 
French law requires (a) joint audit, (b) audit of statutory financial stateme nts of any 
“Société Anonyme” within a group and (c) audit firms to be nominated for a 6-year 
mandate. It is difficult for an audit firm as well as for the Issuer to determine which 
audit firms meet the definition set forth in of Section 2 Part 1. At any year-end close, 
for example, if for any reason there are changes in scope of consolidation of an Issuer, 
some audit firms that did not play a significant role in the audit of this Issuer may fall 
under this definition. There is therefore a need for the Board to consider granting 
responsibility to determine which entity plays a significant role in the audit of an 
Issuer to the auditors of the parent company. Consequently, the Company suggests the 
Board reconsider definition of Section 2 Part 1 item 2100 (n) (2) to insert the principal 
auditor concept. 
 
 
 
 
Question 6 - Should the requirements to register be different for foreign public 
accounting firms that are “associated entities” (as defined in the Board’s rules) 
of U.S. registered public accounting firms than for foreign firms that are not 
associated with U.S. registered firms? 
 
The Company is a core member of RSMi. To become a member firm of RSMi, any 
candidate has to demonstrate its ability to conform to the high quality standards set 
forth by the Transnational Assurances Services Executive Committee and the Board 
of RSMi. This quality standards have been developed in close collaboration with the 
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US member of RSMi, McGladrey&Pullen, LLP and the Company fully complies with 
such standards.  
 
The Company believes that statements required by Item 4.1 of Part IV of Appendix 2 
of the Board Release 2003-1 might be addressed with a presentation of these 
membership requirements. 

 
 
 

 
Question 7 - Should registered foreign public accounting firms be subject to 
Board inspection?  Could the Board, in some cases, rely on home -country 
regulation in lieu of inspection of foreign public accounting firms?  If so, under 
what circumstances could this occur?   
 
In addressing issues related to question # 7, the Board may want to take into 
consideration the following: 
 
(i)  It is important to stress that French legal systems preclude foreign jurisdiction 

from conducting inspections in France.  Consequently, we suggest that the 
Board, prior to setting any definitive rules with regard to inspection 
requirements, visits with the French regulatory bodies and French Ministry of 
Justice with regard to these matters (see also comment to question # 4); 

 
(ii) The Company is already submitted to inspection related to listed and unlisted 

engagements performed by the Compagnie Nationale des Commissaires aux 
Comptes; 

  
(iii) As part of RSMi, it is already submitted to a second set inspection through the 

RSMi Inspection program ; 
 
(iv)  Being accredited to work before the SEC, all of the Company’s engagements 

related to Issuer listed in the United States of America are submitted to 
specific review requirements as set forth in Appendix K of the SECPS of the 
AICPA; 

 
(v)  Most if not all of the Company’s files are maintained in French language. 
 
 
 
Question 8 - Aside from Board inspection, are there other requirements of the 
Act from which foreign public accounting firms should be exempted?  If so, 
under what circumstances? 
 
Because of the general legal environment as described in more detail in comments to 
questions # 2, 4 and 7, the Company recommends the Board to consider exempting 
foreign audit firms of the requirements regarding (i) access to documentation and 
testimony (ii) oversight control and (iii) some information requested for registration.  
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Similarly, coercive systems set forth by the Board could potentially lead to 
duplication of sanctions on the Company for acts that would also fall under sanctions 
of our national regulators. Consequently, sanctions from the Board may difficult to 
enforce. 
It is the Company’s belief that because of these uncertainties the Board allow more 
time for continuing dialogue with the French regulators, the French Ministry of 
Justice and audit firms to find ways to meet the requirements of the Board without 
breaching sovereignty of the French regulators and duplicating oversight. 
 
 
Question 9 - Are there requirements different from those the Act imposes on all 
registered public acco unting firms that the Board should apply to foreign public 
accounting firms?   
 
Based on comment to question # 1, 3 and 4, the Board should consider granting a 
significant extended period of time to address specificities related to foreign audit 
firms and pursue alternative avenues with foreign regulatory bodies and audit firms in 
order to achieve the objectives set forth in the Sarbanes Oxley Act. 
 
 
 
Question 10 - Should the Board’s oversight of foreign registered public 
accounting firms that are “associat ed entities” (as defined in the Board’s rules) 
of U.S. registered public accounting firms be different than its oversight of 
foreign public accounting firms that are not associated entities of U.S. registered 
firms?  Should the U.S. register firm have any responsibility for the foreign 
registered firm’s compliance with the Board’s rules and standards? 
 
  
 
As a general matter, the Company considers that with respect to foreign public firms 
not associated with US registered firms, the Board considers recommending the 
continuation of the existing SECPS Schedule K requirements, or being inspired by the 
existing practice. 
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From: Randi Kraus [rkraus@spencemarston.com]

Sent: Monday, March 31, 2003 2:43 PM

To: Comments

Subject: Docket No. 001

Categories: Docket 001

Page 1 of 2

The purpose of this letter is to comment on the proposed registration rules for CPA firms.  We are 
proposing that the definition of which CPA firms must register be expanded to clarify the registration 
requirement for auditors who are not the principal auditors of a publicly held company but provide 
services, including auditing entities in which the company has invested.   We have three issues which 
are more fully described below: 
  
1.         If there are numerous other auditors involved in the audit, do the registration requirements only 

apply to those other auditors who individually provide more than the specified level of service?  
Or is any aggregation required if the other auditors in total provide more than 20% of the audits? 

  
2.         In the case of a partnership whose units were offered in series to investors (with each series 

having different investors), would the material participation rules apply to each of the series 
individually or to the partnership as a whole?  Each series is presented individually in the 
financial statements and is referenced individually in the audit report. 

  
3.         If the other auditor is not a registered CPA firm, can a registered firm rely on any of the 

workpapers prepared by the other auditor when no reliance on the audit report is permitted?  
  
We are the principal auditor of several partnerships (the upper tier) that invest in partnerships that own 
low income housing projects generating tax credits (the lower tier).  The upper tier partnerships are 
considered to be publicly held due to the number of partners.  However, the units in these partnerships 
are not actively traded on any exchange or market.  The investors look solely to the tax credits that are 
passed through to them on their Schedule K-1. 
  
Many of the lower tier partnerships are audited.   As is common in this industry, we rely on the lower 
tier auditors and refer to them in our audit report.  Generally, there is no one auditor that audits more 
than 20% of the lower tier partnerships in number or dollars.  However, in aggregate, the lower tier 
auditors do audit more than 20% of the partnerships assets.  Also, in one of the partnerships that was 
offered to the investors in series, there may be a series that has one lower tier auditor that audits more 
than 20% of the lower tier partnerships for that series but not for the partnership as a whole.  Our audit 
report references each series individually. 
  
Due to the nature and location of the low income housing projects in which the partnerships invest, 
many of the lower tier auditors are generally small, local firms in rural areas or small towns.  These 
firms are not planning to register.  As the principal auditor, we need to determine if we can rely on the 
audit reports from unregistered auditors and, if not, can we use any of the workpapers prepared by these 
firms.   
  
Thank you for considering this matter. 
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Randi E. Kraus CPA  
Spence, Marston, Bunch, Morris & Co.  
  
250 N. Belcher Road, Suite 100 
Clearwater, FL 33765 
  
Email:  rkraus@spencemarston.com 
Phone: (727) 441-6829 
Fax:     (727) 442-4391     
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State of Wisconsin Investment Board 
MAILING ADDRESS 121 EAST WILSON ST 
PO BOX 7842 MADISON, WI 53702 
MADISON, WI 53707-7842 (608) 266-2381 
 FAX: (608) 266-2436 

 
March 31, 2003 
 
Office of the Secretary 
Public Company Accounting Oversight Board 
1666 K Street, NW 
Washington DC 20006-2803 
 
 
Re: SEC/PCAOB Roundtable on Registering Foreign Accounting Firms  
 
Dear Madam Secretary: 
 
The State of Wisconsin Investment Board (SWIB) manages the Wisconsin Retirement System 
(WRS), the tenth largest public pension fund in the U.S. and the 19th largest pension fund in the 
world.  There are 500,000 participants in the WRS and 120,000 retirees currently receive annuity 
benefits.  SWIB currently invests approximately $57 billion (which includes several smaller 
funds in addition to the WRS).  Of this amount, $32 billion is invested in equities, $22 billion 
domestic and $10 billion international, including over $173 million in ADRs.  International 
stocks represent approximately 19% of total WRS assets. 

SWIB submits these comments in support of Public Company Accounting Oversight Board 
(PCAOB) registration of foreign accounting firms.  The following are big picture considerations 
that underlie SWIB’s comments: 
 
• SWIB supports regulatory cooperation and the convergence of accounting and auditing 

standards in order to facilitate international investments.  SWIB and other pension funds are 
investing more in international equities, including ADRs.  We are encouraged by the 
agreement between FASB and IASB to work together toward the convergence of global 
accounting standards that investors can trust. 

• SWIB hopes that PCAOB oversight of foreign firms will result in greater convergence and 
reduce regulatory burdens between nations. 

• SWIB supports the efforts of the IASB and agrees with Sir David Tweedie, Chairman of 
IASB, who said in his February 2002 Senate testimony: 

“Taken as a whole, U.S. generally accepted accounting principles (GAAP) 
are the most detailed and comprehensive in the world.  However, that does 
not mean that every individual U.S. standard is the best, or that the U.S. 
approach to standards is the best.  At the IASB, our goal is to identify the 
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best in standards around the world and build a body of accounting standards 
that constitute the “highest common denominator” of financial reporting.  We 
call this goal convergence to the highest level.” 

• As an investor, we support high-quality, uniform governance and financial reporting standards, 
and we are hopeful that Sarbanes-Oxley Act provisions will facilitate further movement in that 
direction (e.g., NYSE/Nasdaq uniform listing standards, accounting board with broad authority). 

In that context, SWIB cites the following as among the primary reasons for support of the 
PCAOB initiative: 
 
• The accuracy and consistency of financial statements are critical to SWIB in making 

investment decisions.  When investing in the U.S. markets, investors expect the same 
protections regardless of where the accounting firm is located.  An exemption for foreign 
firms would create uncertainty for investors, undermine Sarbanes-Oxley and weaken investor 
confidence in the reliability of financial statements.   

• The PCAOB’s oversight of foreign firms is required by law.  Section 106(a) of Sarbanes-
Oxley provides that non-US firms are subject to Sarbanes-Oxley and PCAOB “to the same 
extent as a public accounting firm that is organized and operates under the laws of the United 
States” if they audit companies subject to the U.S. securities laws. 

• Auditing reform is the heart of Sarbanes-Oxley.  SWIB has long advocated for many of the 
changes implemented by Sarbanes-Oxley, and opposes any efforts to create loopholes or 
otherwise water down this legislation.  SWIB may support the granting of exemptions provided 
the exemption criteria are specified in advance and uniformly applied.  Exceptions must not 
swallow up the rule.  Section 106(c) provides for exemptions only if “necessary or appropriate 
in the public interest or for the protection of investors.” 

• Audit failures are not limited to U.S. companies.  Foreign companies whose shares trade in U.S. 
markets have experienced accounting scandals similar to those that have plagued U.S. 
companies (e.g., announcement that Royal Ahold NV, world’s third largest grocery chain, 
overstated earnings by $500 million caused US-traded shares to crash.) 

• Senators Dodd and Corzine, in a recent letter to Chairman Donaldson commented on an 
exemption for foreign accounting firms as follows:  “This exemption would be inconsistent 
with the language of the Sarbanes-Oxley Act of 2002 and would undermine the effectiveness 
of the act and of the board’s oversight responsibilities.  There is no reason why U.S. 
shareholders of a foreign company listed on a U.S. exchange should have less protection . . . 
than U.S. shareholders of a domestically- incorporated company listed on the same U.S. 
exchange.” 

• Companies that make use of the U.S. capital markets should be subject to the same rules as 
every other company trading in the U.S. markets.  Just as the company is subject to the U.S. 
securities laws, its auditor should be subject to U.S. regulation.  As noted in the PCAOB 
proposals, foreign public accounting firms (like U.S. public accounting firms) must register 
with the board as a condition to preparing, issuing, or playing a substantial role in the 
preparation or issuance of audit reports on U.S. public companies. 
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• Investors want accountability with respect to financial statements and recourse if accounting 
problems are uncovered.  One major purpose of Sarbanes-Oxley was to replace industry self-
regulation with an independent oversight body with inspection, investigative and disciplinary 
authority.  The inspection and enforcement powers are an important investor protection. 

• Exemptions for foreign audit firms may result in auditors relocating in foreign countries or 
U.S. companies transferring audit work overseas, which would circumvent the intent of 
Sarbanes-Oxley and may disadvantage U.S. audit firms. 

• Sarbanes-Oxley provides the board with plenary authority to establish or adopt auditing, 
quality control, ethics and independence standards for public companies.  SWIB believes that 
this may result in greater international convergence of auditing standards and regulation, 
which would in turn reduce the compliance burdens for foreign audit firms and ultimately 
facilitate international investment. 

 
A number of arguments against registration of foreign accounting firms have been put forward.  
SWIB does not view those arguments as persuasive. 
 
• Argument:  PCAOB registration will subject foreign accounting firms to a double regulatory 

regime that would be excessive and inefficient.   
 
Response:  Many companies are already subject to multiple regulatory schemes (e.g. 
companies that sell securities overseas).  Supervision of accountants in other countries may 
not always meet U.S. standards.  The regulatory burden could be minimized by greater 
convergence in accounting and auditing standards and cooperation between international 
accounting regulators (e.g., IASB/FASB convergence efforts and IASB’s goal of creating 
global accounting standards).   

 
• Argument:  Foreign accountants should not be subject to the jurisdiction of U.S. regulators.  

In particular, PCAOB should not have the authority to conduct inspections overseas or 
demand documents and testimony from foreign firms. 
 
Response:  As noted by the PCAOB, foreign accountants that participate in the audit of U.S. 
public companies already must comply with U.S. accounting rules and securities laws (e.g., 
financial statements must be audited in accordance with GAAS and prepared in accordance 
with GAAP or reconciled to U.S. GAAP; auditors must satisfy independence requirements 
and are subject to SEC enforcement action).  The PCAOB’s enforcement powers are an 
important investor protection.  There should be PCAOB access, regardless of Big Four 
affiliation, although regulatory agency coordination in the country of domicile might be 
important (e.g., through the use of cooperative agreements). 

 
• Argument:  The U.S. is imposing its standards on other countries without regard for cultural 

differences and conflicts of laws. 
 
Response:  SWIB respects the standards followed by other countries and recognizes that 
accommodations might be necessary with respect to conflicts between U.S. and foreign 
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requirements, similar to the Commission’s approach to the international impact of the auditor 
independence rules.  SWIB’s support for international cooperation and convergence does not 
mean that U.S. standards should prevail in all cases.  However, as a U.S. investor, we expect US-
traded securities to meet U.S. standards. 

 
• Argument:  Foreign companies may choose not to trade their securities in the U.S.  

 
Response:  SWIB is willing to accept this risk.  Although it is more convenient for SWIB to 
buy stock from U.S. exchanges, we often invest in foreign companies through international 
markets.  

 
• Argument:  Registration will be very costly for foreign audit firms. 

 
Response:  Until the registration fees are set, we do not know how expensive it will be.  
However, the registration fee is a cost of providing service to a company that trades in the 
U.S. capital markets.  The foreign accounting firm also benefits by receiving a fee from the 
company it audits. 

 
• Argument:  If foreign firms are required to register with the PCAOB, foreign countries may 

retaliate by asserting jurisdiction over U.S. firms. 
 
Response:  If a company that trades in a foreign country is audited by a U.S. audit firm, 
SWIB believes that it is appropriate for the U.S. audit firm to be subject to regulation by the 
foreign country, although regulatory cooperation/coordination should be encouraged. 

 
I hope that these comments will be of assistance to the PCAOB and SEC in considering future 
regulatory activities in this area.  While I will not be able to attend the SEC/PCAOB Roundtable, 
SWIB will be represented by Ellen Drought from the law firm of Godfrey & Kahn.  Ellen serves 
as special counsel to SWIB on corporate governance matters.  Feel free to contact either of us if 
you have any questions or require additional information. 
 
Sincerely, 
 
 
 
Keith Johnson 
Chief Legal Counsel 
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te 

Zurich, 27th  March 2003 (Oer) 
Recipient Office of the secretary, PCAOB  
Sender Andreas Müller, Chairman, Walter Hess, General Secretary 

  
Subject PCAOB Rulemaking Docket Matter No. 001 
 Comments to proposed Rules 1000, 1001, 2100 through 2105, 2300, and Form 1  
  

PCAOB 
Office of the Secretary  
Attn. Mr. Gordon Seymor, Acting General Counsel 
Attn. Mr. Stanley Macel III, Senior Counsel Office of International Affairs 
1666 K Street, N.W. 
Washington, D.C. 20006-2803 
U.S.A 
 
 

We refer to the PCAOB Release No. 2003-1 dated March 7, 2003 that has been proposed by the 
Public Company Accounting Oversight Board (“PCAOB” the or your “Board”) on March 4, 
2003 with regard to its plan for a registration system for public accounting firms under the 
Sarbanes Oxley Act of 2002 (the “Act”). Therein you invite interested parties to submit 
comments in writing to the proposed PCAOB Rules 1000, 1001, 2100 through 2105 and 2300 
(the “Rules”) and the PCAOB Form 1 (the “Form”). In addition, you invite our comments to a 
series of questions relating to the registration of foreign public accounting firms (the 
“Questions”).  

We appreciate the opportunity to comment on the Rules and the Form and respond to the 
Questions on behalf of the Swiss Institute of Certified Accountants and Tax Consultants (the 
“Institute”), the organization, among others, of the Swiss accounting industry. The membership 
of the Institute comprises approx. 900 corporations and 4,500 individuals of various business 
sizes.  

Of our members, the accounting firms referred to as the “Big Four” and a series of others will be 
affected by the Act. In their role as foreign public accounting firms issuing audit reports for 
issuers, or as accounting firms that play a substantial role in the preparation or furnishing of audit 
reports, they would be required to register under the Act, or as associated persons of a public 
accounting firm, they would have to give the required consents (all terms used in these comments 
and defined in the Act or the Rules are used with the meaning as so defined). 
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I. Shared spirit and intentions 

Our Institute fully supports the spirit and intentions that underlay the Act. In fact our Institute has 
been instrumental in implementing a system of auditor independence and quality control in 
Switzerland that is similar to the one to be instituted under the Act, and is presently actively 
engaged in consultations with the Swiss Federal Government regarding the current efforts to put 
in place a Swiss accounting oversight legislation. Our Institute is doing this with the goal to 
assure adherence by Swiss accounting firms to auditing standards regarding methodology, 
quality, ethical standards, personal and institutional independence, and compliance with all 
applicable laws in a way that is coherent with and equivalent to the standards and goals pursued 
by your Board and the Commission under the Act.  

While we support in principle registration under and adherence to the Act by our members, we 
can only recommend that they do so if the Act is being implemented with regard to them in a way 
that allows them to continue to respect the laws of Switzerland. Otherwise , they would be 
exposed to conflicts and deadlocks that are not warranted by the spirit and intentions of the Act.  

II. Conflicts between the obligations imposed by the Act and Swiss law 

Unless the necessary exemptions are granted, the obligations imposed by the Act, as implemented 
by the Rules and the Form on foreign public accounting firms will potentially cause serious, 
without such exemptions irresolvable conflic ts with Swiss law, in particular and without 
limitation regarding the following provisions (unofficial English translations attached for your 
convenience): 

(1) Violation of secrecy obligations 

(a)  Swiss Penal Code (“SPC”) Article 321: Violation of Professional Secrecy 

Article 321 SPC protects information that accountants have acquired when acting 
under the secrecy obligation of Article 730 Swiss Code of Obligations (“SCO”). The criminal and 
penal secrecy obligation covers any information gathered in an auditing and assurance function 
with regard to an audited client and any third parties. Thus to allow disclosure of audit work 
papers and other related information to the Board or the Commission or any other third party, the 
consent of the audited company, and also of any third parties affected would be required insofar 
as secrets of such third parties are concerned. In practice, it would appear highly unlikely that 
such third party consents could be obtained.  
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(b)  SPC Article 162 Violation of Production and Business Secrets 

Article 162 covers information gained by an accounting firm in the course of 
assignments other than and outside of its audit assignment. The same principles and concerns 
apply as regarding SPC Article 321 (cf. section II(1)(a) above). 

(c)  Banking Act (“BA”) Article 47: Banking Secrecy, and Federal Act on Stock 
Exchanges and Securities Trading (“SESTA”) Article 43: Profes sional Secrecy 
Obligations of Securities Traders 

The Articles of the BA and the SESTA protect the relationship between a bank or 
securities trader and its clients. As such, the Articles of the BA and the SESTA protect the related 
confidentiality interests of the audited banks that are issuers, and of their clients.  

Again, in order to permit access and disclosure of work papers and information to the 
Board and the Commission, consent of the audited issuer bank and of any third parties affected 
would be required.  

(2) Violation of public interest laws 

(a)  SPC Article 273 Economic Espionage  

Article 273 SPC renders it an offense to make a production or business secret 
accessible to a foreign organization. It protects all of the elements of Swiss economic life for 
which there is an interest of non-disclosure to foreign public officials or private organizations.  

Para. 1 of Article 273 SPC would apply to and penalize any investigative activity 
conducted by agents of your Board, the Commission and any other foreign authority within 
Switzerland as well as to any person facilitating access to such secrets. 

(b)  SPC Article 271 Illegal Acts in Favor of a Foreign State  

A Swiss accounting firm that permits an inspection or investigation of its files in 
Switzerland by representatives of the Board, the Commission, or any other foreign public 
authority, or collects information from third parties in Switzerland and sends this information to a 
non-Swiss auditing firm in order for this information to be made accessible to the Board, may be 
found guilty of violation of Article 271 SPC. 

We have to assume that activities conducted by your Board and its agents, or by a 
Swiss public accounting firm in assisting such activities, would be considered to fall under this 
provision, because the qualification of the Board as a private entity pursuant to Sec. 102(b) of the 
Act would not change the inherent public nature of its activities.  
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(c)  Data Protection Act (“DPA”) 

Personal data may not be transferred to the Board (without the explicit consent of the 
persons concerned) since it declares in advance that it will not treat the data confidentially (cf. 
Section 105(b)(5)(B) of the Act). For personal, highly sensitive data, as would be required in 
answering Part V of the Form (see section IV (5) To Part V below), consent of the persons 
concerned would be required in any circumstance. While we expect that consent of the audit 
client can be obtained, audit work papers may contain personal data of third parties whose 
consent may practically not be obtainable.  

(3) Conclusion regarding conflicts with Swiss law  

Although we are not in a position to give a final interpretation of Articles 271 and 
273 SPC as they relate to disclosure of and granting access to work papers or other information in 
favor of the Board or rendering testimony before the Board, we could not recommend to our 
members to subject themselves unconditionally to the Act without these issues being clarified.  

In addition, distinguishing between information and documents which would require 
third party consents for production to your Board and information and documents that would not, 
may be difficult, and it is unlikely that such third party consents could be obtained where 
necessary.   

In our opinion, any Swiss public accounting firm that subjects itself to the inspection and 
investigation powers of the Board runs into a direct conflict with Swiss law and as a result 
exposes itself to criminal penalties and civil actions for damages that could put its very existence 
in peril.  

This conflict is a matter of great concern to the entire accounting industry in Switzerland 
as well as to the Swiss Governmental Authorities. We trust that the Board and the Commission 
understands these concerns and will work with the Swiss Government and the Swiss accounting 
industry to find ways and means to implement the spirit and inte ntions of the Act while removing 
or minimizing the effects of any potential conflict with Swiss law. 

III. Swiss legislation regarding accounting standards 

(a)  Present Swiss legislation 

(i)  Listing Rules of SWX Swiss Exchange   

Issuers registered with SWX Swiss Exchange must appoint accounting firms 
registered with the SWX, whereby registration is granted upon request and is conditioned upon 
the respective accounting firm’s agreement to become subject to the sanctioning rules and powers 
of the SWX. For violations of duties under the listing rules, sanctions can be imposed on the 
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auditors, e.g. reprimanding, replacement of the responsible accountant, imposing a fine, 
revocation of registration, publication of the violation and the sanctions imposed.  Most Swiss 
issuers registered with the SEC have a primary listing with the SWX, and as such the oversight of 
the SWX applies to practically all of the Swiss accounting firms auditing issuers. 

(ii) Swiss Statute on Banks and Savings Institutions  

Audits of banks and savings institutions licensed to do business in Switzerland 
must be carried out by authorized bank auditors. The Swiss Federal Banking Commission 
(“SFBC”) grants these authorizations and exercises an oversight over authorized bank auditors. 
Authorization to audit banks in Switzerland is granted by the SFBC if the auditors meet several 
conditions regarding, e.g ., adequate organization, reputation of management and auditors in 
charge, independence from the audited banks and the banking business in general. Most of the 
accounting firms auditing issuers registered with the SEC or Swiss subsidiaries of issuers in 
Switzerland are also registered bank auditors, so that this oversight by the SFBC over authorized 
bank auditors assures adherence to the respective standards over practic ally all of the Swiss 
public accounting firms affected by and subject to the registration and consent requirements of 
the Act.  

(b)  Envisaged Swiss legislation 

Talks are under way between representatives of the private sector and the Swiss 
Government regarding a Swiss public accounting oversight system, involving legislation as basis 
for a Swiss accounting oversight board (the “Swiss PCAOB”) and a mechanism that assures the 
application of a set of accounting standards regarding, e.g., quality, ethical standards and 
independence. It is too early to set forth any details of the envisaged legislation and the position, 
duties and powers of the Swiss PCAOB within the envisaged accounting oversight system. 

In these discussions, our Institute is guided by the following ideas: 
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(i)  The Swiss public accounting oversight system will be aimed at assuring 
standards and principles for the Swiss accounting industry that are similar, in 
many ways identical, and in all instances at least equivalent to those of the 
Act;  

(ii) the Swiss PCAOB will be independent of the accounting industry;  

(iii) the Swiss PCAOB will have duties and powers necessary and appropriate to 
implement and enforce the standards and principles of the respective Swiss 
legislation; and 

(iv) one of the tasks of the Swiss PCAOB will be to act as the counterpart of 
your Board and the Commission in an ongoing dialogue and interplay.  

 
The details of all of this would need to be worked out.  
 
Without giving due consideration to the equivalence of U.S. and Swiss legislations 

and to the necessity of a dialogue and interplay between oversight authorities, however, we 
believe that Swiss applicants would face a system of double oversight that would very likely 
result in conflicting requirements for and double jeopardy to them to the detriment of the Swiss 
accounting industry and the Swiss issuers, and without any benefit to the U.S. securities market. 

IV. Response to Questions raised in Release No. 2003-1 Part B.2 

Q1: Is it feasible for foreign public accounting firms to register within 180 days of the 
date of the Commission’s determination that the Board is capable of operating?  

Compiling the information and documentation necessary for registration within the 
timeline set forth by your Board is not in itself impossible, with the exceptions and exemptions 
discussed below where compilation and delivery would be impossible, and our members are 
committed to devote the necessary attention and resources to this task. For the reasons set forth in 
section II above, however, it would be impossible for our members to subject themselves 
unconditionally to the inspection and investigation (testimony and document production) power 
of the Board over registered public accounting firms pursuant to Sec. 104 and 105 of the Act 
without certain exemptions being granted pursuant to Sec. 106(c) of the Act. Such exemptions 
may be granted on a temporary and conditional basis, as more fully set forth in our response to 
Q6 below.  

Should foreign public accounting firms be afforded some longer period (e.g., an 
additional 90 days) within which to register?  

File No. PCAOB-2003-03 Page 635



 Page 8/19
 

For the above reasons, we ask that the timeline for the registration, and in particular for 
(a) submitting the information and documentation, (b) submitting the consents required pursuant 
to Part VIII of the Form, and (c) submitting to and application of the investigation, inspection and 
disciplinary powers of the Board by and to Swiss applicants be extended by at least one more 
year. This extension would allow for the time necessary to work out an understanding between 
the Board, the Commission and the Swiss Government and the Swiss accounting industry 
regarding the scope and nature of the proposed exemptions and the complementary measures to 
be put in place in Switzerland, and would give the necessary time to the Board and the 
Commission to grant and implement these exemptions and to the Swiss legislator to adopt the 
corresponding legislative measures.  

The practical impact of such extension should not be too great, since no Swiss public 
accounting firm would audit more than 100 issuers, so that inspections can be expected to be 
conducted in a rhythm closer to three years than one year (cf. Section 104(b)(1)(B) of the Act).   

The same extended timeline should apply for the consents by Swiss accounting firms that 
have to be provided by U.S. applicants as part of their own application for registration.  

Q2: Are there any portions of Form 1 that are inapplicable, or that should be modified, in 
the case of non -U.S. applicants?  

We will here comment on the Form, following the order of items in the Form. Further 
comments to the Form and the Rules are contained in section V below.  

(1) To General Instructions, Item 5: 

We refer to our separate comments in section V(6) regarding confidential treatment. 

(2) To Part I, Item 1.6 (Associated Entities of Applicant): 

This requirement should relate to entities associated otherwise than through the network 
of which the respective Swiss accounting firm is a party (that means for practically all Swiss 
Applicants associated entities in Switzerland only), in order to avoid double notifications. 

(3) To Part II, Item 2.4 (Issuers for which Applicant Played, or Expects to Play, a 
Substantial Role in Audit): 

This requirement should relate to issuers for which the  applicant knows or has reason to 
believe that he plays a substantial role. An accounting firm may not in all circumstances know the 
share of its work in comparison to the overall audit work. Accordingly, the accounting firm that 
has primary responsibility for the audit should be responsible for notification and compliance 
with the Act and the Board’s requirements. Further, the information should be treated 
confidentially. 
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(4) To Part III (Applicant Financial Information): 

The demarcation line between items (b) through (e) is difficult to draw when using 
historic data that had not been gathered in light of these criteria, so some of our members may 
have to take recourse to estimates when it comes to allocating revenues to the different items of 
clause 3.1.  

This type of information has never been made public, as all of our member firms 
concerned are private entities that are not required to release financial information. The 
information should be treated as confidential.    

(5) To Part V (Proceedings involving the Applicant’s Audit Practice): 

Compiling this information and disclosing it to the Board poses an extraordinary burden 
on our members and may in some instances even be impossible.  

Information of the type sought has not been centrally collected and kept by our members 
and is considered confidential by all of the accounting firm, its associated person or persons and 
the third party or parties affected. Also the fluctuation of personnel typical for our industry would 
require a search through archives of third-party firms or firms now defunct, what would 
practically not be possible to execute. Obtaining consent form third parties affected, which would 
be necessary for confidentiality and data protection purposes, might be difficult if not impossible 
to obtain. We also would like to draw your attention to the fact that this type of information has 
never been made public, and public disclosure of information of this type would be a novelty for 
Swiss businesses.  

Public disclosure of this type of information would de-fact lead to a discrimination of 
Swiss registered accounting firms against other accounting firms in Switzerland not subject to the 
Act, and might also expose them to the risk of law suits (of an imitative or consequential nature) 
that otherwise would not have been brought against the respective Swiss firm.   

Given the practical difficulty if not impossibility of gathering the information sought, the 
conflict with Swiss criminal provisions against economic espionage and acting in favor of a 
foreign state, and the potentially serious practical consequences for a Swiss public accounting 
firm that may audit only one or two issuers with a secondary listing in the U.S., we propose that 
disclosure under items 5.1 through 5.4 be limited to (i) procedures pending (as stated in section 
102 (b) (2) (F) of the Act), and (ii) being in connection with issuers or the U.S. securities market 
in general, and in relation to such procedures limited to (iii) information and documents at hand 
with the respective applicant and their associated entities or persons associated with such public 
accounting firm, and (iv) information and data whose release would not require consent from 
third parties other than the associated entities of or persons associated with such public 
accounting firm or conflict with the Swiss criminal provisions referred to above except where 
information and documents can be submitted on a no-name basis.  
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The Swiss public accounting firms also would have to receive in advance assurance of 
confidential treatment of  the respective information (see section V(5) To Rule 2300 (c) below).  

The information should at any rate be treated as confidential.  

(6) To Part VII, Item 7.2 (Listing of Accountants Associated with Non-U.S. Applicants): 

We consider it incommensurate and not warranted by the spirit and intentions of the Act 
to disclose information on all persons associated with the public accounting firm, whether or not 
active on the audit engagement for any issuer.  

We propose to restrict the list to:  

(a)  all partners of the public accounting firm who provide audit, review or attest 
services for any issuer; 

(b)  all persons which are members of the audit engagement team and provide more 
than ten hours of audit, review or attest services for any issuer p.a. (cf. Release No. 
33-8183, SEC Final Rule Strengthening the Commission’s Requirements 
Regarding Auditor Independence, Part II.A); 

(c)  but (b) not extending to persons engaged only in clerical and ministerial tasks (cf. 
Sec. 2(a)(9)(B) of the Act). 

(7) To Part VIII, Item 8.1 (Consents to Cooperate with the Board): 

As indicated above, the required consents and statements can only be provided once a 
common understanding of the scope and nature of the exemptions and the complementary 
measures to be put in place in Switzerland has been reached and these exemptions have been 
granted.  

Q3: In addition to the information required by Form 1, is there any additional 
information that should be sought from non-U.S. applicants? 

The Board should seek detailed information of the laws of such jurisdiction that could 
potentially conflict with the Act and its implementation as envisaged, of the accounting oversight 
system in the home country of the foreign public accounting firms, and of ways and means to 
collaborate with national oversight authorities and Governments in view of implementing the 
spirit and intentions of the Act without conflicts and deadlocks.  

Q4: Do any of the Board’s registration requirements conflict with the laws of any 
jurisdiction in which foreign public accounting firms that will be requ ired to register are 
located? 
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Regarding the general conflicts of legal systems caused by the requirements of the Act, 
we refer to section II above.  

As noted above, the consents required in Part VIII of the Form can only be provided and 
the powers of inspection and investigation of the Board can only be implemented once a common 
understanding of the scope and nature of the exemptions and the complementary measures to be 
put in place in Switzerland has been reached and these exemptions have been granted.  

Q5: In the case of non -U.S. firms that are required to register because they play a 
substantial role in the preparation or furnishing of an audit report on a U.S. issuer, is the 
definition of “substantial role” in Rule 1001(n) app ropriate?  

In our view it is appropriate.  

In particular, should the 20 percent tests for determining whether a foreign firm’s 
services are material to the audit, or whether the foreign firm performs audit procedures 
with respect to a significant subsidiary, be changed? Would a 10 percent threshold more 
realistically capture firms that materially participate in the preparation or furnishing of 
an audit report? 

No change should be made. The 20 percent test is realistic. We refer to our response to Q2 
(3), To Part II, Item 2.4 of the Form (primary responsibility for the lead accounting firm to 
determine substantial role). 

Q6: Should the requirements to register be different for foreign public accounting firms 
that are “associated entities” (as defined in the Board’s rules) of U.S. registered public 
accounting firms than for foreign firms that are not associated with U.S. registered firms?  

There should not be any differentiation. See our response to Q2 (2) To Part I, Item 1.6.  

Q7: Should registered foreign public accounting firms be subject to Board inspection?  

In our view, Swiss accounting firms, even if registered, should not be subject to the 
inspection and investigation powers of the Board, including the power to hear testimony, to 
request document production and to impose disciplinary sanctions. In particular the Board could 
not conduct any evaluation and testing or inspections in Switzerland through its agents and staff, 
and could not request any agent or other representative of a Swiss registered public accounting 
firm to appear before the Board to render testimony.  

Could the Board, in some cases, rely on home-country regulation in lieu of inspection of 
foreign public accounting firms?  

The Board could and should rely on Swiss actual and prospective legislation in lieu of 
direct inspection, investigation and sanctioning. 
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If so, under what circumstances could this occur?  

We refer to section III above. In the period until the new Swiss accounting oversight 
legislation is put in place, this could be done on the basis of a temporary exemption and in 
reliance on the present Swiss legislation. Our Institute and, we trust, the competent bodies of the 
administration of the Swiss Government would be willing to share with you information on the 
methodology applied to assure professional standards regarding quality ethical standards, 
independence etc. of the Swiss accounting industry. Information concerning individual cases of 
misconduct could be shared on the basis of existing mechanism of information exchange 
(between SEC and SFCB in the banking sector, through judicial assistance mechanisms, etc.). 

After the Swiss accounting oversight legislation has been put in place, your Board could 
do this on the basis of a partial exemption and in reliance on the accounting oversight system put 
in place by Swiss legislation.  

Q8: Aside from Board inspection, are there other requirements of the Act from which 
foreign public accounting firms should be exempted? If so, under what circumstances?  

In our opinion, the nature and scope of the exemptions that are necessary for Swiss 
registered public accounting firms can only be determined through a process of discussion 
between your Board, the Commission, the Swiss Governmental Authorities, and the Swiss 
accounting industry. At any rate the exemptions must be of a nature to take into consideration the 
legal conflicts and practical problems set forth in these comments. 

Q9: Are there requirements different from those the Act imposes on all registered public 
accounting firms that the Board should apply to foreign public accounting firms? 

We refer to our response to Q6 and Q8. The Board should not apply any other 
requirements to Swiss registered public accounting firms.  

Q10: Should the Board’s oversight of foreign registered public accounting firms that are 
“associated entities” (as defined in the Board’s rules) of U.S. registered public 
accounting firms be different than its oversight of foreign public accounting firms that are 
not associated entities of U.S. registe red firms?  

In principle we refer to our response to Q6 above, but note that a non-U.S. accounting 
firm not associated or affiliated with a U.S. accounting firm is not subject to the provisions of the 
SEC Practice Section of the American Institute of Certified Public Accountants relating to 
international firms and international associations of firms, in particular AICPA SEC Practice 
Section Manual § 1000.08(n) regarding inspection procedures to be carried through by an expert 
in U.S. accounting, auditing, and independence requirements. The fact that such review is being 
conducted should facilitate the granting of an exemption from the inspection and investigation 
powers of the Board to the respective Swiss firms. 
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Should the U.S. registered firm have any responsibility for the foreign registered firm’s 
compliance with the Board’s rules and standards? 

No, we refer to our response to Q2, item 2.4, Q5 and Q6 above. 

V. Comments to Rules not addressed in section IV above. 

(1) To Rule 1001 Item (a)(Accountant) (2) and (3) 

In a Swiss, and continental-European, context, a reference to an undergraduate degree is 
not meaningful. We propose to refer to “higher professional or university degrees”. 

 

(2) To Rule 1001 Item (c)(Associated Entity) 

See our comments at IV(2)  above. 

(3) To Rule 1001 Item (q)(Rules or Rule of the Board) 

As a very limited number of Rules of the Board have been published so far, our comments 
may need to be modified or elaborated upon after publication of further Rules of the Board.  

(4) To Rule 2001 (Application for Registration) 

The Board should confirm receipt of the application immediately.  

(5) To Rule 2005 Item (c)(Requests for More Information)  

This Rule should only apply if the Board requests additional information because the 
application is deemed incomplete. If the application is complete in regard of the Rules and Form, 
a request for further information should not cause the date of submission of the application to be 
postponed or the application to be deemed not received. 

(6) To Rule 2300 Item (c)(Confidential Treatment Request) and (d) (Application 
Procedures) 

Certain types of information provided by Swiss Applicants should be granted confidential 
treatment on a global basis, given that certain information has not been made publicly available 
before and publication may trigger negative and harmful consequences for the applicant (see 
sections II, IV(4) and IV(5) above). There should be a procedure by which the applicant can 
receive a binding response on whether information of a certain type will be treated confidential or 
not before the applicant has submitted such information.  

(7) To Rule 2300 Item (h) 

Also the Commission should treat information as confidential that has been granted 
confidential treatment by the Board.  
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VI. Conclusions. 

(1) Timeline 

The timeline should be extended by at least one more year for the registration by Swiss 
public accounting firms.  

  

(2) Exemptions 

The Board, the Commission and the Swiss Governmental Authorities and the Swiss 
accounting industry, considering the complementary legislative measures to be put in place in 
Switzerland, should seek an understanding on the scope and nature of the exemptions to be 
granted to Swiss applicants from the requirements 

(a)  to furnish certain types of information otherwise required for registration that 
cannot be collected and provided by Swiss accounting firms for legal reasons, 
third party consent requirements or practical difficulties (see section IV Q2(5) To 
Part V above)  

(b)  to furnish the consents required under part VIII (see section N Q2 (1) to Part VIII 
above) of the Form, and 

(c)  to subject to the investigation (testimony, work paper production), inspection and 
disciplinary powers of the Board. 

(3) Dialogue and interplay 

Your Board, the Commission and the Swiss Governmental Authorities should establish an 
appropriate mechanism of dialogue and interplay between your Board and the envisaged Swiss 
PCAOB. 
 
 
We appreciate the opportunity you offer for a discussion regarding the ways and means how to 
implement the Act, and we hope to be able to continue this discussion until a solution is being 
found that takes into consideration its different, at times even conflicting, aspects. 
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Yours sincerely 
 Swiss Institute of Certified Accountants and Tax Consultants 
   

Andreas Müller  Walter Hess 
Chairman  General Secretary 

 
Enclosures 
• mentioned 
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Unofficial translation of the provisions of Swiss law 

referred to in the Comments by the Swiss Institute of Chartered Accountants and Tax 
Advisers, dated March 26, 2003 

 
 
Swiss Code of Obligations (SCO)  
 
Article 321a  Employee’s Duty of Care and Loyalty 
 
1 The employee must carefully perform the work assigned to him, and loyally safeguard the employer’s 
legitimate interests.  
2 … 
3… 
4 In the course of an employment relationship, the employee shall not make use of or inform others of any 
facts to be kept secret, such as, in particular, manufacturing or business secrets that come to his knowledge 
while in the employer’s service. Also, after termination of the employment relationship, he shall continue 
to be bound to secrecy to the extend required to safeguard the employer’s legitimate interests.  
 
Article 730   Violation of Professional Secrecy of Auditors  
 
1 When reporting and giving information, the auditors shall safeguard the business secrets of the 
Company.  
 
2 Auditors are prohibited from communicating to individual shareholders or third parties any observations 
they have made while carrying out their duties. The duty to inform a special auditor remains reserved.  
 
Swiss Federal Act on Data Protection (DPA)  
 
Article 6 Transborder data flows  
 
1 No personal data may be transferred abroad if the personal privacy of the persons affected 
could be seriously endangered, and in particular in cases where there is a failure to provide 
protection equivalent to that provided under Swiss law. 
 
2 Whoever wishes to transmit data abroad must notify the Federal Data Protection Commissioner 
beforehand in cases where: 
a) there is no legal obligation to disclose the data and 
b) the persons affected have no knowledge of the transmission. 
 
3 The Federal Council shall regulate the notification procedure in detail. It may provide for a 
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simplified notification procedure or exemptions f rom the duty to notify in the event that the 
processing does not endanger the privacy of the persons affected.  
 
 
Article 35 Breach of Professional Secrecy 
 
1 Whoever willfully and without authorization discloses confidential and sensitive personal data or 
personal profiles that have come to his knowledge in the course of professional activities that require that 
he has knowledge of such data, shall be punishable on application for prosecution by a term of detention 
or by fine.  
 
2 Whoever willfully and without authorization discloses confidential and sensitive personal data or 
personal profiles that have come to his knowledge in the course of his activities for persons who are 
subject to a duty of professional secrecy or in the course of his vocational train ing with such persons, shall 
also be punishable on application for prosecution by a term of detention or a fine. 
 
3 The illegal communication of confidential and sensitive data or personal profiles shall also be 
punishable after the relevant person has ceased to practise his profession or has completed his vocational 
training. 
 
 
Federal Law on Banks and Savings Banks (Banking Act, BA) 
 
Art. 47 
 
1 Whoever divulges a secret entrusted to him or of which he has become aware in his capacity as officer, 
employee,  mandatory, liquidator or commissioner of a bank, as representative of the Banking 
Commission, officer or employee of a recognized auditing company and whoever tries to induce others to 
violate professional secrecy, shall be punished by imprisonment for not more than six months or by a fine 
of not more than SFr. 50,000. 
2 If the act has been committed by negligence, the penalty shall be a fine not exceeding SFr. 30,000.  
3 The violation of professional secrecy remains punishable even after termination of the official or 
employment relationship or the exercise of the profession. 
4 Federal and Cantonal regulations concerning the obligation to testify and to furnish information to a 
government authority shall apply. 
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Federal Act on Stock Exchanges and Securitie s Trading (Stock Exchange Act, SESTA) 
 
Art. 43 Breach of professional secrecy 

 
1 Whosoever:  

a. discloses a secret which has been confided to him in his capacity as a member of a governing 
body, employee, mandatary or liquidator of a stock exchange or a securities dealer, as a member 
of one of the governing bodies or employee of recognized auditors, or of which he has become 
aware in any such capacity; or  

b. attempts such breach of professional secrecy by inducement,  
shall be punished by imprisonment or with a fine; 
2 Whosoever breaches professional secrecy after termination of office or his employment shall 
nevertheless remain liable to punishment. 
3 The federal and cantonal provisions relating to the duty to testify and the duty to provide information to 
the authorities remain reserved.  
 
 
Swiss Criminal Code (Swiss Penal Code, SPC) 
 
Article 162  Violation of manufacturing or business secrets 
 
Whoever reveals a manufacturing or business secret which he is obliged to keep by legal or contractual 
obligations, 
whoever uses such revelation for the benefit of himself or another person, 
shall be, upon request for prosecution, sentenced to imprisonment or fined.  
 
Article 271  Prohibited Activities for a Foreign State 
 
1. Whoever conducts, without authorization, for a foreign State on Swiss territory acts that are within the 
competence of public authorities or public officials, 
whoever conducts such acts for a foreign party or another foreign organization, 
any person aiding in such acts, 
shall be sentenced to imprisonment, in severe cases to penal servitude. 
2. ..... 
3. ..... 
 
 
Article 273 Economic Intelligence Service 
 
Whoever searches out manufacture or business secrets in order to make them accessible to a 
foreign official public body, foreign organization, to a foreign private company or their agents, 
shall be sentenced to imprisonment or, in severe cases, penal servitude. In addition, a fine may be 
imposed. 
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Article 321  Violation of Professional Secrets 
 
1. Clergymen, barristers, defense counsels, notaries, examiners being sworn to secrecy, doctors, chemists, 
midwifes, and their assistants who reveal a secret which they were told or of which they took knowledge 
while exercising their profession, shall be, upon request for prosecution, sentenced to imprisonment or 
fined. 
The same goes for students, revealing a secret of which they took knowledge during their studies. 
Violations of professional secrets are punishable after the end of the studies or professional activities as 
well. 
 
2. The offender remains exempt from punishment if the secret has been revealed because of the consent of 
the party entitled or following the written permission of the competent or supervising authority, issued on 
the offender’s request. 
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March 21, 2003

Charles M. Nicmeier
ActingChain_an
Public Company AccountingOversightBoard
1666 K Street, NW
Wa,_fington_D.C. 20006-2803

Dear Mr, Chairman:

I am writing in sUo_gsupport of the proposal of the Public Company Aocoanti_g
Oversight Board to requi_ foreign accountingfirmsseekingto audit corporations trading
on U.S. securities exchanges to register with the Board, comply with U.S. auditing
standards, and cooperate with Board rcque_tafor auditor and client informatiom

Over the pastfive years, in my role as Chairman or Ranking Democrat on the
U.S. Senate Pecmanem Subcommittee on Investigations, I have witnessed evideace in
several of our investigation.t of ineffective, uncooperative, and distmbin$ practices by
foreign auditors. In addition, recent events involviug Royal Ahold have raised serious
concerns about the adequacy ofnon-U.S, auditing standards and auditor oversight. These
factors alone warrant inclusion of foreign firms auditing U.S, publicly traded
corporations under the purview of the Board to protect U.S. sharcholdtws end markets.
Additional compelling reasons are that granting an exception for forc/gn auditors would
be time-consuming and burdensome, andmight encourage U.S. publicly traded
corporations to purchase more auditsccvicesfrom abroad, driving audit services beyond
the rcsch of U.S. oversight. The purpose of the Sarbanes-Oxlcy Act is to increase
auditing oversight to restore investor confidence in U.S. securities markets, not push
auditing services offshore to jurisdictions where Board oversight would be more difficult
to accomplish.

An example of disturbing practice, by foreign auditors can be found in the year-
long investigation conducted by my Subcommittee staff into the role of co_rreapondent
bauking in intemattoual money launders. Daring the course ofthisinvestigation, the
Subcommittee held hearings and released a five-volume report preparcflby my staff_
This reportraised queStions about the quality of auditing in foreign jurisdictions with
mong corporate and bank secrecy laws and weak anti-money laundering controls. The
mpon had this to say, for example, about several fordgn accounting finns that he.dbce_
asked questions about financial statements they reviewed or preparedfor local banks:
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"The investigation encountered a number ofiustancos in which
accountants in foroign countries refused to provide information about a
bank'sflnaucid statementsthey had prepared in the role ofabank
receiverorliquidator.Many foreignaccountantsconWaotedduringthe
investigationwereuncooperativeorevemhostilewhen askedfor
information.

"- TheDominicanaudilingfirmofMoreauWinston& Company,for
example,refusedtoprovideanyinformationaboutthe1998financial
statement of British Tradeand Commerce Bank, ovemthough the
_encial statement was a publicly available document publiahed in the
countrfs official oa_ette, the firm had cm_dfledthe statement as
accurate, and the statement contained unusual entries that could not be
understood without further explanation.

"- A PriceWatcrhouseCoopvrs auditor in Antigua sca'ving as a
guvemmcmt-appointed liquidator for Caribbean American Bank
(CAB) rc1_ed to provide copies of its reports OnCAB's liquid_on
proceedings, even thou_ the reportswere filed in oour_ they were
supposed to be ImbHcly available, and the Antiguan government had
asked the auditor to provide the information to the investigation.

" - Anothvr Antiguan accounting fn'm, Pannell Kerr Fost_, issued gn
audited financial statement for Overseas Development Bank and Trust
in which the auditor said cer_i- items could not be confirmed because
the appropriate informaficmwas not available fi'om another bank,
American InternationalBank. Yet Panner KmrFoster was also the

auditor of American Interuational Bank, with complete access to that
bank'sfinancial records.

"The invesfi_atlon also came across disturbing ovidenoe of possible
conflictsof interestinvolvingaenocnUultsandthe barkstheyaudited,and
of incompetent or dishonest accounting practivos. In cue instance, an
accounting firm verified a $300 million item in a halance sheet for British
"13"adeandCommerce Bankthat,when challmgedbyDominican
government officials, has yet to be substantiated, In mother instance, an
accotmting firm approvedanoffshore bank'sf_andal statementswhich
a_eartohaveconcealedindicationsofinsolvency,insiderdealingand
quegionable transactions.Instill anoth¢_J_tan_ raising conflict of
interestconr.ems,anaccountantresponsibleforauditing threeoffshore
banks involving the same official provided that bank official with a letter
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ofreference,whichtheo_Scialthenusedtohelponeofthebanksopena
U.S. correspondent account."l

Whilethesemattersinvolvedfor_gnaccom_ngfirmsreviewingtherecordsoflocal
banks and not U.S. publicly traded corporations, this record of poor p_, futmance and
poo_ cooperation with U.S. inquiri¢_ does not inspire cox_ideaxce. Moreo'cvr, as
increasing numbtrs of companies such as Tyco International and hxgvrsoll Rand establish
headquart_s in the Caribbean or oth_r oF_ho_ locations, it is poss_le that foreign
auditors co_Id begin p_viding substaufial auditing services to companies with large
numbers of Amct'icmashareholders. These foreign anditors should be required to meet
the tmm¢auditing standards and operate mid_r the smmeoversight as auditors based in the
United States.

While aceomatiog firms in the Caribbcau madothar countries around the werld
have had a tradition of self-regnl_o_ ongoing corporate accolmting scandal_ indicate
s©lf-rcgnlsfion will no longer suffice to ensure investor confidence in corporations
tradingon U.S, markets. Enactment of the Sarhanm-Oxley Act has begun a new clmpter
of independent auditor oversight in the United Statm, but equivalent reforms have not
t___ctnplac_ in many othe* countries, For ¢mample,when the Dumb conglomerate Royal
Ahold NV announced a $500 million earnings re_atemant in Febrtmry2003, it brought to
light the lack of strict auditing standards and ovct-,isht in many ]Buropeancountries, even
for compatfics audited by U.S.-bssed _.ounting firms such asDeloitte & To.he which
audited Royal Ahold. The Netherlands, home of Royal Ahold, has no agency eqnivaiem
to the U.S. Securities ]Sxchang_ Commission ($EC) or any auditor oversight body.
According to the Europesn Fed_ation of Accountants, six nations in the Europcau Union
do not enforce accounting s?andardsat alL The United Kingdom is apparentlyclosest to
the United States in exercising auditoroversight, but one media reportnoted that
"wherees America's Securities and Exchange Coram|_dou... has made 1,200 companies
correct their audited accounts in the past five years, Britain's equivalent' the Financial
Reporting Review Pand, has demanded only 15 restatemants in the past dozea_ It has
just one full-time acon_tant and investisates only if there is a complaint about a
company's figures. "_

Including foreign auditors under thepurview of the new Public Company
Acoounting Oversight Board would, thus, add a much-needegi eteat_t of auditor
ecru-sight for firms reviewing corporations trading in U.S. msrkets. At the same time,
proHmtqary estimatesindicate ovol_e¢ing these _ wouId not overextand the Board.
Right now, aCcordingto the SEC, of the approximately 1,000 accounting firms that sign
financial roperts submitted to the SEC, only about fifty to one htmdred appear to be

' 'P.oI_ofU.S. Cotre_!_ond_tBankinghlltat,t_tioval MoneyLa,,ruteri;l_"$.H.'g.107-84(March2001),
VolumeI, at313-314.

"Holiertk,mthou,'_ (2/$/03),
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foreign firms. Bevanse fordgn auditors cummtly appear to make up less than 10 p_'v_cnt
of the total nttmber of audjtln_firms rwiewing corporations traded in the United States,
sup_risingthemshouldnotbebeyondthe_soumo,oftlmBoard.Makingax'masem_axts
withforeignovernightbodieswh_a'cfeasible,,andsettingregistrationrimssu.fficientto
support needed oversight efforts, would also help _ this task is manageable.

In comrast, if foreign auditors w_e to be exempted from Board oversight, an
immediate,, time-consuming, and dif_cult task would arise requiring the Board to
d_rmln_ onacase-by-casebasiswhichauditingfirmswouldqualifyas"foreign."
KPMG, for_xample,statesonitsIntern_twebsitethatKPMG InternationalisaSwiss
noxa-.op_ttingassociation,whileotherInterneesitesIocat©KPMG headqum-tczsinthe
Netherlands. Strvoralmajor U.S.aecountin_._gfirmsoperateanintcrtmtional nc_'workof
affiliattxl but independent firms, raising a host of qut*dous about which, if may,of these
affiliates would qualify for a resign tmemption. Even in th_ _imeof foreign firms that
sham the nm_e of one of the "Big 4' a_ou_nS fsm_ in tbo United S_ates, facts are
likelytodiffer onfleeexteaxttowhichtheU,S. firm islegallyrospomibleforthe foreign
firm's condu_t or requir_ it to adhm'eto U.S. auditing standards. For example, on th_
Fric_wat_no_oopers (PWC) w#bsite, below the address of em_h"worldwide
location" listsd as a PWC uf_c_ is t_i_ disol_m_: "Pric_,houscCoopers r_fe_ to
the network ofmc_nber firms ofPrioewatvrhouseCoopors Intexnation_ Limited, c.achof
which is a separate and indopemdvnt legal ¢_atity."Each of these PWC offices could
undwtake to certify the ftnancial statvm_ts of one or more corporations trad_g in tt_
United States and ask the Board to evaluate whethc=it was sufficiently divorced from its
U.S. affiliate toqualifyfora foreign _anption,_ complex d,tm-minatinn would
likelyconsume significant Bom'dresoumo_, without advm'tcingthe goalsof strengthouing
auditor oversight or restoring investor cortfid_nce in U.S. securities markets.

Finally, exempting foreign auditors might have the unintended consequence of
pushing key auditing services abroad beyond the Bom'd's oversight. More m.n 1,300
foreign companies arenow re#stored to trade shares in U.S. se<n_ities markets, and
many use foreign accounting firms. Orantin S foreign auditors an exemption might
encourage most or all of these foreign ¢ompanie_ to use a local auditor beyond U.S.
auditing oversight This exemption might also en¢ourase U.S. corporations to use
foreign-based auditors in order to avoid Board scrutiny. In addition, _empting foreign
auditors might encourage sore©U.S. auditing firms to rcioeate their operations or
headquarters offshoro in order to market themselves to companies as flee from Board
scrutiny, The d_cision of the consulting firmAcc_ntum, formerly part of Andersen and
now domiciled in Bermuda, provides precedent for a prvf_ssional services firm moving
offshore while continuing to market its services to U.S. publicly traded corporations.
This ex_ption misht even provide U.S. corporations with anothex reason to move
ollslmm,sinc_acompanyrelocatingitsheadquarm'sabroadcouldclaimthatthis
relocation justified its switching to a local, foreign auditor beyond U.$. auditing
ovealight.Tyeointernational,alongt_meU.S.companythatrelocateditsheadquart_sto
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Bem_nrl_ a few years ago, h_ continued to trade in the United Stat_ and market its
shares to U.S. shazeho]ders, while undergoing inca-easedscrutiny over possa_ble
accounting irregularities, Surely. if we areto achieve the goals of the Sarbanes-Oxley
Act, a company l/ke Tyco ought to be requ/red to use artauditorthat is fully subject to
the auditing st_derds end ov_ight of the I_hlic Company Account.S Oversight
Board.

The Board's unauimou_ support for the proposal to require all foreign auditors
_eking to audit corporations tradedon U.S. secmities exchanges to register with the
Board and accept its oversight is a _rucial step towards returning stability, refiability, and
investor confidcaxceto our capital markets. I support this proposal and urge the Board to
c_ntinu¢ Io oppose artyeffo_$ to create an exemptic_ for fox_ign auditors,

Sincerely,

Carl Levin, p_,t4ng Democrat
Permanent Sub¢ommittee on Investigatio_

CL:ejb
co: PCAOB BoardMemberKaylaL C-illan

PCAOB BoardMemberDan/elL Goelzer
PCADB BoexdMember Willis D. _ .tr.
SEC _ WilliamH. Donal&o_
SEC CommissionerPaulS.
SECCommisSionerRoe!C. Campos
SEC CommiseionerCynthiaA. Glassmtm
SEC CommissionerHarvey3. Gol_hmid
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Office of the Secretary 
PCAOB 
1666 K Street, N.W. 
Washington, D.C. 20006-2803 
USA 

 
 

Dear Sir(s): 

 

Re: PCAOB Rulemaking Docket Matter No. 001 
Proposal: Registration System For Public Accounting Firms  
   

We thank you for the opportunity to comment on the above -mentioned proposal.  

The German Institut der Wirtschaftsprüfer (IDW), a private organization, and the 
Wirtschaftsprüferkammer (WPK), a professional self-regulatory body under public 
law, represent the German audit profession.  

In particular, we would like to address the legal conflicts arising from the proposed 
registration requirements of the PCAOB and the legal and the professional regula-
tions within Germany with regard to client confidentiality, data protection and labor 
protection. We believe that the PCAOB should consider carefully the matters de-
scribed below in its deliberations on the adoption of final rules for the registration of 
foreign public accounting firms.  

 

I. General Comments 

The adoption of the Sarbanes-Oxley Act is a U.S. reaction to U.S. financial reporting 
scandals. The Act aims to restore investors’ confidence in U.S. capital markets. We 
share these concerns and support the objectives of the Act. However, the Act is spe-
cifically designed for the U.S. legal environment and as such, primarily a ddresses 
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problems and legal issues in a U.S. context. Nevertheless, the provisions of the Sar-
banes-Oxley Act are not limited to U.S. accounting firms: they are also applicable to 
foreign public accounting firms that provide services to SEC registrants or to material 
affiliates thereof. Consequently, the Sarbanes-Oxley Act of 2002 not only affects 
large international public accounting firms, but also affects many medium-sized and 
smaller public accounting firms in Germany and other countries. 

Those German public accounting firms affected by the Sarbanes-Oxley Act are sub-
ject to professional oversight, including registration requirements, twice (both in Ger-
many and in the U.S.), which may result in conflicts of laws and imposes additional 
administrative and financial burden on these accounting firms. Presently, Germany 
like any other EU member states has established effective systems for the approval, 
registration and the professional oversight of statutory auditors. Both U.S. authorities 
and the European Commission are in the process of implementing new arrange-
ments in these areas and broadly share the same policy objectives. The new U.S. 
developments arising from the Sarbanes -Oxley Act are in many ways similar to the 
initiatives already under way or planned by the European Commission to complete 
the formation and regulation of the single capital market in Europe.  

We believe that capital markets in the U. S. would benefit from the harmonization of 
standards on a global basis. There is a worldwide need for coordination and recipro-
cal recognition of the equivalence of quality control and public oversight systems and 
corporate governance, not on a basis of individual states, but on a mutual basis be-
tween the EU and the U.S. and elsewhere. For this reason, the EU and the U.S. 
should consider what mechanisms could be established to create consistent regula-
tions for global capital markets.  

In our opinion, the U.S. should consider recognizing European professional oversight 
systems as being equivalent to and as effective as that exercised by the PCAOB in 
the U.S. Equivalence of these systems does not require that the systems are identi-
cal. Due to historical and cultural differences and the different legal environment in 
the U.S. and the EU member states, an appropriate and effective professional over-
sight system can be organized in various ways.  

To this end, the dialogue between U.S. authorities and the European Commission 
should be continued with a view towards developing principles and criteria upon 
which equivalence will be accepted by the U.S. The acceptance of the equivalence of 
the European system implies that the U.S. exempts European public accounting 
firms from being subject to the Sarbanes -Oxley Act and the oversight exercised by 
the PCAOB and the corresponding obligations, including registration with the 
PCAOB.  
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As long as the dialogue between U.S. authorities and the EU Commission continues 
with a view towards developing principles and criteria upon which equivalence will be 
accepted by the U.S., the application of the PCAOB registration requirements for 
European public accounting firms should be deferred. In any case, the reg istration 
deadline for foreign public accounting firms needs to be extended considerably. If the 
PCAOB nevertheless insists on the registration of fo reign public accounting firms in 
the U.S., due to the legal conflicts described below (section III), European public ac-
counting firms should be exempted from any requirement that may conflict with na-
tional law, since these would prevent those firms from an unlimited commitment to 
cooperate and comply, or secure and enforce compliance with PCAOB requirements.  

 

II. Registration deadline 

One of the questions raised in the “Proposal of Registration System for Public Ac-
counting Firms” is whether it is feasible for foreign public accounting firms to register 
within 180 days of the date of the SEC’s determination that the Board is capable of 
operating. In addition, the question is asked whether foreign public accounting firms 
be afforded some longer period (e.g., an additional 90 days) within which to register. 
In our opinion, the registration deadline proposed by the PCAOB is not feasible –  
even if the deadline period were to be extended to 270 days – because of the difficult 
legal issues arising from the  registration requirements with regard to foreign public 
accounting firms. In particular, large quantities of information that cannot be gathered 
in a short time need to be obtained pursuant to Form 1. For example, Form 1 re-
quires considerable information about certain proceedings involving the applicants’ 
audit practice that covers not only the applicant, but also employees, owners, part-
ners, principals, shareholders and officers of the applicant. The form requires the dis-
closure of information about certain proceedings under U.S. criminal or civil law etc. 
or equivalent proceedings in other jurisdictions. To meet these disclosure require-
ments, applicants must first determine which legal requirements (laws, regulations, 
etc.) in Germany are substantially equivalent to those listed in Form 1 Item 5.1 to 5.5. 
This will require external legal advice and impacts the conditions of fair competition 
between U.S. and non-U.S. applicants. 

The considerable administrative and financial burden borne by foreign public ac-
counting firms subject to the registration requirements of the PCAOB may cause 
many firms other than the so-called “big four” to consider whether they should with-
draw from current engagements or not accept new engagements by which they are 
or would become subject to the provisions of the Sarbanes -Oxley Act. These circum-
stances will lead to an increased concentration of audits of publicly listed clients to-
wards the so-called “big four” firms. This does not appear to be an outcome that gov-
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ernment authorities in the U.S., including the SEC, desire: Section 701 of the Sar-
banes-Oxley Act even contains a provision requiring a study of concentration within 
the audit market. 

Furthermore, German public accounting firms considering an application to register 
with the PCAOB must determine whether they are permitted under German law to 
collect the information needed to be gathered to meet the requirements under items 
5.1 to 5.5 and to disclose the collected information. Due to existing labor legislation in 
Germany and legal requirements under the German Constitution (Grundgesetz) with 
respect to “informationelle Selbstbestimmung” (the requirement that individuals must 
have the right to determine which information about them and to which purpose it 
may be used by third parties) and to “Datenschutz” (“privacy”: the right to the privacy 
of information) it is apparent that such disclosures for the previous ten years cannot 
be made. For further details, see our detailed comments to specific items in Form 1 
(section III) below. 

It would be necessary to amend German laws or regulations to enable German pub-
lic accounting firms to register with the U.S. PCAOB, a requirement which cannot be 
expected to be favored by the German Federal Government. Besides, such amend-
ments are impossible if they violate the constitutional principle of equality. Employees 
of an audit firm are protected by the same laws applicable to any other employee. 

We would also like to point out that any legal prohibition on the collection and disclo-
sure of information by a German public accounting firm also leads to the legal prohi-
bition of the disclosure or examination of such information as part of an inspection 
program.  

An additional matter is that, under German law, the election of the statutory auditor of 
the financial statements by the shareholders and the subsequent appointment and 
engagement of that auditor by the supervisory board are required to take place be-
fore the end of the financial year being audited. For example, for publicly listed com-
panies (German stock corporations) the statutory auditor of the annual financial 
statements for the year ended December 31, 2003 is generally elected and ap-
pointed within the first six months of the year 2003 but it may not be clear at that time 
whether this auditor will meet the registration requirements of the PCAOB later in 
2003. Until June 2003 the auditor can not yet be registered and does, therefore, not 
qualify for an audit of an issuer. The duly elected and appointed statutory auditor 
must perform the audit and may only be permitted to withdraw from the audit in ex-
ceptional circumstances that are stringently defined by law. A duly elected and ap-
pointed statutory auditor that ceases to meet U.S. PCAOB registration requirements 
would remain statutory auditor under German law.  

File No. PCAOB-2003-03 Page 656



 Seite 5/8 

The issues mentioned above are only examples to demonstrate the amount of time 
and care German public accounting firms will need to devote on the clarification of 
legal issues and the collection of information needed to meet registration require-
ments of the U.S. PCAOB. Consequently, we believe that the registration deadline 
for foreign public accounting firms needs to be extended considerably. We propose 
that the deadline be extended to at least one year from the date that the Commission 
determines the Board to be capable of operating. This would ensure that the pre-
requis ities for registration are substantially established for audits of annual financial 
statements for the year ended December 31, 2004. 

 

III. Detailed Comments to Specific Items in Form 1 

As mentioned above, registration of German public accounting firms may conflict with 
national law. This might therefore prevent those firms from an unlimited commitment 
to cooperate and comply, or secure and enforce c ompliance with PCAOB require-
ments as claimed in Part VIII of Form 1. 

At present it is not possible to describe in detail all legal implications for German pub-
lic accounting firms resulting from registration with the PCAOB. Due to the complexity 
of these issues, which are affected by several areas of law, the legal implications of 
the PCAOB registration requirements need further research and consultation with 
German authorities, e.g. the Federal Ministries of Justice and Economic Affairs.  

However, we would like to give some examples of possible implications resulting 
from national law to emphasize the complexity of these issues. 

1. Part V of Form 1 calls for information about criminal, civil, administrative or disci-
plinary proceedings against the applicant or its associated persons. Associated 
persons include all individuals employed with the applicant that are involved in 
performing an audit engagement. Item 5.1 to 5.5 would require applicants to re-
quest such information from their employees. 

In Germany the rights of employees are protected extensively by Federal labor 
law and the judiciary. Unlike other branches of civil law, fundamental constitu-
tional principles are applied directly, in particular, the right to privacy under Arti-
cle  2, paragraph 1 in conjunction with Article 1, paragraph 1 of the German Con-
stitution (Grundgesetz). 

This right to privacy limits the employers´ right to demand specific information 
from their employees. Judicial decisions in this respect declare that, in general, an 
employer is not entitled to request information from employees about previous 
criminal convictions.  
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The only exception is that the employer may request information from employees 
about criminal convictions that may effect an employee's personal suitability for a 
particular occupation. Nevertheless, the use of this information is restricted to the 
relationship between employer and employee and must not be disclosed to third 
parties as regulated in the Federal Data Protection Act (Bundesdatenschutzge-
setz). The result is that information related to criminal convictions may only be 
disclosed to third parties with the employee’s written permission. To obtain this 
permission the employer has to inform the employee personally about reasons for 
requesting, treatment and use of the data. The employee has the right to withdraw 
his or her permission at any time. 

Even if the permission is given, pursuant to Article 4b of the Federal Data Protec-
tion Act, data shall not be transferred outside the European Union unless the for-
eign addressee guarantees confidential treatment and this is approved by Ger-
man authorities in charge. This national regulation is based on European legisla-
tion on data protection (Directive 95/46/EC). 

Consequently, even if an applicant to the PCAOB requests information related to 
items 5.1 to 5.5 of Form 1 from an employee, that applicant cannot disclose the 
information to the PCAOB without the permission of the employee and without 
clearing further administrative hurdles. The employer has no right to force the 
employees’ permission. Furthermore, the employee's representatives may – on 
the basis of the Federal Works Constitution Act (Betriebsverfassungsgesetz) – 
prevent the employer from asking for general permission to disclose information 
related to items 5.1 to 5.5 of Form 1.  Furthermore, any action taken by the appli-
cant to obtain consent from the employees would lead to a mandatory involve-
ment of the workers´ council.  Such involvement follows detailed – and time-
consuming – procedures.  The employer is not entitled to give instructions to the 
workers´ council.   

 

2. Another problem might result from the 10 year period concerning the information 
requested under Part V of Form 1. 

Criminal convictions are listed in a Federal Register (Bundeszentralregister) main-
tained by the Federal Public Prosecutor's Office. The register is not open to the 
public. Information can be requested only by public prosecutors, courts, authori-
ties and the convicts themselves. Entries to the register are deleted after a certain 
period of time, depending on the sentence imposed and the criminal offence. In 
general, entries are deleted after 5 years, in minor cases after 3 years. If deleted 
the convict is considered as and can claim to be not previously convicted. Conse-
quently, an applicant can only request information related to criminal convictions 
within the last 3 or 5 years. 
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3. Furthermore, the information required under items 5.1 to 5.5 is not limited to issu-
ers, but may include information related to retired persons, other clients or third 
parties which are neither issuers nor clients of the applicant. 

This may contravene applicants’ legal duty of confidentiality as prescribed by inter 
alia, Article 43, paragraph 1 of the German Public Accountants Act 
(Wirtschaftsprüferordnung) and Article 323, paragraph 1 of the German Commer-
cial Code (Handelsgesetzbuch). Any breach of this legal confidentiality require-
ment may result in sanctions being imposed by professional disciplinary proceed-
ings either by the WPK or a special disciplinary court established at the Berlin Dis-
trict Court, depending on the severity of the breach. In addition, any such breach 
may result in fines or imprisonment under Article 203 of the German Criminal 
Code (Strafgesetzbuch), unless the particular client has given permission to the 
accountant to disclose all, or specific information relating to client matters. 

In general, such permission would be received from issuers. However, before giv-
ing permission, even issuers need to consider privacy and data protection issues 
with respect to those individuals within the company that may be affected. The 
same applies to other clients that are not issuers. Considering these legal and 
administrative obstacles, in many cases particularly the clients that are not issuers 
would probably not give such permission since it might be too burdensome. 

4. As mentioned under II.3, disclosure of non-issuer client or third party related in-
formation under Part V of Form 1 might conflict with an applicant’s legal require-
ment to maintain strict confidentiality. Hence, German applicants giving a state-
ment as requested under Part VIII of Form 1 cannot guarantee the enforcement of 
the requirements of the PCAOB in all respects (e.g., when an employee refuses 
his or her permission to disclose criminal records, see (1.)). There is no legal right 
by which the applicant may demand the consent  to any disclosure. If an applicant 
were to fulfil such requirements without the permission of the employees, retired 
persons, clients or third parties, the applicant would face disciplinary or criminal 
proceedings for breaching his or her legal obligations.  

5. All of these legal problems also apply to inspections and investigations pursuant 
to the Sarbanes-Oxley Act. For example, due to the German privacy and data 
protection regime, the PCAOB may not have access to certain data. Besides, it is 
uncertain whether German or European authorities will allow the PCAOB to act 
on German territory without their agreement. 
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These examples illustrate only a few of the legal and practical obstacles to the regis-
tration of German public accounting firms. Further clarification of these issues and 
other potential issues cannot be provided within the proposed deadline period. 

Yours truly, 

Dr. Veidt Prof. Dr. Naumann 

367/333/408/500 
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 1                         P R O C E E D I N G S 
 2                                                     (2:05 p.m.) 
 3                MR. NIEMEIER:  Good afternoon.  Thanks for 
 4      coming here today.  This is a roundtable discussion of the 
 5      Public Company Accounting Oversight Board regarding 
 6      oversight of non-U.S. accounting firms.  Last year, the 
 7      U.S. Congress created the Public Company Accounting 
 8      Oversight Board and gave it the responsibility of 
 9      overseeing the auditors of public companies in the U.S. 
10      markets.  We know all too well the financial reporting 
11      problems that led the U.S. Congress to create the 
12      accounting oversight board for that purpose.  We want to 
13      thank those who have traveled from countries around the 
14      globe to help us fulfill our mandate. 
15                We know that the financial reporting problems 
16      that have plagued the United States are not unique to the 
17      United States, and in that regard we are well aware that 
18      in each of your own countries, substantial reporting 
19      reform efforts are underway.  We applaud you for your 
20      efforts, and it is on that common ground that we meet with 
21      you today to discuss issues related to the oversight of 
22      the auditing profession. 
23                We see this roundtable as the first step in the 
24      development of a long and productive relationship as we 
25      work individually and collectively to improve financial  
0003 
 1      reporting in the public markets.  We believe that by 
 2      working together to improve financial reporting on a 
 3      worldwide basis we will be establishing a solid foundation 
 4      on which a single global marketplace can some day be 
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 5      built. 
 6                Earlier this month, the accounting oversight 
 7      board proposed rules related to the registration of 
 8      auditors that have a substantial role in the audits of 
 9      public companies in the U.S. markets.  We understand that 
10      these proposed rules have consequences for auditors 
11      outside the U.S.  In that regard, we desire to gain a 
12      better understanding of what those consequences may be and 
13      to the extent that our proposed rules may create special 
14      problems, we want to work with you to find solutions. 
15                Again, we thank all our participants for being 
16      here today.  It is truly an indication of your interest 
17      and commitment to the importance of working together to 
18      address a common problem as a global community.  Chairman 
19      Donaldson, members of the Commission, we want to thank you 
20      for your attendance today.  I turn the floor over to you 
21      for any remarks you may have. 
22                CHAIRMAN DONALDSON:  Thank you very much, 
23      Charley. 
24                Board members and distinguished guests, it is my 
25      pleasure to welcome you to the SEC for the PCAOB's  
0004 
 1      roundtable meeting on registration and oversight of 
 2      foreign public accounting firms.  This obviously is a 
 3      tremendously important issue, and we appreciate, as 
 4      Charley said, that so many of you have traveled so far to 
 5      be here with us today during these rather uncertain times. 
 6                The Board's proposal to register public 
 7      accounting firms, foreign and domestic, is an important 
 8      step toward full implementation of the Sarbanes-Oxley Act 
 9      and its goal of protecting investors through independent 
10      auditor oversight.  We recognize, however, that the 
11      consequences of registration may raise special issues for 
12      foreign auditors, and that the United States is not alone 
13      in its efforts to enhance auditor oversight.  In fact, 
14      many of you here today are involved in reform initiatives 
15      in your own countries.  We look forward to learning more 
16      about the ways in which your oversight structures address 
17      the same goals as the Act. 
18                We also realize that the requirements of the Act 
19      may create conflicts with foreign laws.  We are interested 
20      in hearing about specific conflicts and how the Board 
21      could address those conflicts in a manner consistent with 
22      its mandate.  My fellow Commissioners and I welcome the 
23      opportunity to observe the proceedings today, and we look 
24      forward to a fruitful discussion.  Your comments will 
25      provide valuable information for us to consider when the  
0005 
 1      Board presents its final rules to the Commission for 
 2      approval, so thank you very much for being with us.   
 3                Charley, I am going to turn the podium back to 
 4      you. 
 5                MR. NIEMEIER:  Thank you,  Chairman Donaldson.  
 6      I should mention that there are a couple of participants 
 7      that are not at the table at the moment that may be 
 8      joining us.  In fact, one just appeared, I think.  
 9      Commissioner Campos is here.  Welcome.  Additionally, Bill 

File No. PCAOB-2003-03 Page 662



10      Gradison of the accounting oversight board has been called 
11      away for a medical issue with a family member.  Hopefully 
12      he will join us later. 
13                Today we will be following the generally 
14      accepted international rules of roundtables.  Most of you 
15      know them.  If you would like to speak, please indicate 
16      your desire to do so by standing your name card on end.  
17      When you speak, please attempt to be efficient in making 
18      your point, as we have numerous issues to cover and we 
19      want everyone to have an opportunity to share their views. 
20                We have divided our discussion today into two 
21      broad sessions.  The first session focuses on the scope of 
22      the accounting oversight board's programs.  It will run 
23      from now until approximately 3:50 p.m., at which time we 
24      will have a 10 to 15 minute break. 
25                Immediately after the break, we will begin a  
0006 
 1      second session which will focus on issues unique to 
 2      registration and will run from immediately after the break 
 3      until approximately 4:50 p.m., and then from 4:50 to 5:00 
 4      p.m. we will allow members of the audience to speak on 
 5      issues of registration and related oversight to the 
 6      accounting profession, if they have indicated their desire 
 7      to do so by filling out one of the index cards that we 
 8      provided.  You should provide those cards to me during the 
 9      break. 
10                With that, let's get started.  The first issue 
11      that we are going to focus on -- let me just say this 
12      issue here -- in your jurisdiction, is there an auditor 
13      oversight body independent of the accounting profession, 
14      you will see the first issue is registration.  I know a 
15      number of you believe that auditors in your particular 
16      country should not be required to register at all.  
17      Although our second session is labeled registration, you 
18      should use this time to address your arguments.  We 
19      believe that in viewing the scope of the Board's 
20      authority, it is important to understand how far we should 
21      go, including registration at all. 
22                You should also understand, for the sake of full 
23      disclosure, that we have some difficulty in understanding 
24      why an auditor who plays a substantial role in the issuance 
25      of an opinion that is filed in the United States would not  
0007 
 1      register with the Board.  Saying that does not mean we 
 2      cannot be convinced otherwise. 
 3                Who would like to start it off?  Yes, Mr. 
 4      Wright. 
 5                MR. WRIGHT:  Mr.  Chairman and Chairman of the 
 6      SEC, SEC's Commissioners, distinguished guests, my name is 
 7      David Wright.  I am the Director of Financial Markets of 
 8      the European Commission in Brussels, and I am speaking 
 9      today on behalf of the European Union, 15 member states, 
10      370 million people, soon to be 25 member states. We 
11      welcome very much this roundtable that is to discuss today 
12      the registration and oversight of non-U.S. public 
13      accounting firms.  We welcome the due process.  We trust 
14      that minds are still open to further discuss the 
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15      fundamental issues and assumptions underlying the PCAOB's 
16      Rulemaking Docket 001. 
17                We share the Board's objectives of ensuring high 
18      quality audit and practice to protect investors and 
19      further the public interest.  Those laudable goals are at 
20      the heart of our policy in Europe as well, but in the E.U. 
21      and in the European Union we feel there are better ways to 
22      achieve the goals that you have set, and I want to be very 
23      clear, and this is a position that is supported by all our 
24      member states, that we oppose the assumptions underlying 
25      this session.  
0008 
 1                We oppose the registration of E.U. audit firms 
 2      with the PCAOB and all the implications of that 
 3      registration process, namely, oversight leading to U.S. 
 4      inspections or investigations in the European Union, 
 5      disciplinary sanctions of E.U. firms, or being forced to 
 6      use U.S. auditing standards which, in effect, 
 7      would mean double standards for our firms. 
 8                Mr. Chairman, these points are set out very 
 9      clearly in our comment letter that was sent to you last 
10      Friday.  I have to say in political terms, Mr. Chairman, 
11      we wonder how the United States Government, the SEC, the 
12      Board or, indeed, your U.S. audit firms would have reacted 
13      had the European Union made a similar proposal as that 
14      that is on the table right now. 
15                Why do we have such strong concerns, and I shall 
16      be very brief.  First of all, and this is in particular to 
17      the question that is on the Board, we have well-developed, 
18      mature, equivalent systems of registration underpinned in 
19      Europe by a 1984 E.U. directive and oversight mechanisms.  
20      It is true the oversight mechanisms take different forms.  
21      They are evolving.  They are in transit, just like they 
22      are here in the United States, but we believe very 
23      strongly in home-country control.  We also, Mr. Chairman, 
24      are very happy and willing to provide you with extensive 
25      documentation on exactly how things work in Europe.  
0009 
 1                Secondly, Mr. Chairman, we have here major 
 2      conflicts of law, major conflicts between what is proposed 
 3      in your rulemaking docket and E.U. and national laws, and 
 4      let me just list some of the areas, and we will come onto 
 5      these, no doubt, in the discussion.   We have conflicts of 
 6      law on data protection and privacy, on professional 
 7      secrecy and access to documents, PCAOB inspection.  We 
 8      have clashes with employment laws in Europe, self- 
 9      incrimination provisions, sanctions, double jeopardy -- I 
10      could go on. 
11                We have concerns, Mr. Chairman, about some of 
12      the disproportionate nature of these requirements, the 
13      costs of them, the double fees for our firms, the lack of 
14      cost benefit, and the fear that these requirements will 
15      disfavor the smaller firms, precisely the type of firms 
16      that we want to encourage in a concentrated global world 
17      market for audit services. 
18                Mr. Chairman, we also feel strongly in the 
19      European Union that some of these rules would preempt our 
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20      own policymaking which, as I said, is evolving, and I can 
21      inform you today that in May it is our intention in the 
22      European Commission to bring forward a forward-looking new 
23      approach to the E.U. audit function in general. 
24                I want to end on a positive note.  How should we 
25      move forward?  What do we think is the right approach?   
0010 
 1      First of all, we think there should be broad recognition 
 2      of acceptance that we have equivalent approaches.  We want 
 3      to work very closely with the PCAOB to work together to 
 4      converge the principles of oversight through the E.U.- 
 5      U.S. regulatory dialogue and through other international 
 6      mechanisms.  We believe it is very important that there is 
 7      full respect of national sovereignty and recognition that 
 8      there are different ways of going about the same issues. 
 9                We should set for ourselves, we believe, some 
10      important deadlines to try and work out realistic and 
11      workable ways of dealing with international issues such as 
12      access to audit working papers in international 
13      cooperation of oversight bodies.  We believe that in the 
14      current circumstances, given all these problems that we 
15      face in Europe with these rules, we should take a time 
16      out.  We should take a one-year moratorium from October to 
17      think through all these issues very carefully, working 
18      together in a spirit of cooperation and partnership to try 
19      to resolve these important issues, and I repeat again, we 
20      share the objectives. 
21                Thank you very much, Mr. Chairman. 
22                MR. NIEMEIER:  Thank you, Mr. Wright.  I 
23      appreciate it.  John Grewe.  Mr. Grewe, I think you are 
24      next. 
25                MR. GREWE:  Thank you, Chairman.  I will do my  
0011 
 1      best not to repeat too many points that have been made 
 2      before.  Certainly we welcome the opportunity to come 
 3      today, and we certainly agree with your opening comments 
 4      on the need to work together on these issues, and we 
 5      recognize the Board has its job to do to satisfy the Act, 
 6      and we welcome the recognition which I think the Board has 
 7      given that the application to overseas accounting firms 
 8      raises particular difficulties and that there is a genuine 
 9      wish on your part to find a sensible way through these 
10      difficulties. 
11                The existing approach to regulation as between 
12      the U.S. and overseas countries such as the U.K. has been 
13      based very largely on an implied mutual recognition of 
14      each others' regulatory regimes and laws in this area, 
15      though we recognize, of course, that the SEC has, as a 
16      matter of practice, imposed some requirements on audit 
17      firms, on auditor independence, for example, on accounting 
18      standards and auditing standards, and from their 
19      perspective, but we would have hoped to be moving in the 
20      opposite direction, where there was a recognition that we 
21      needed to move to international standards in these areas. 
22                The imposition of a general requirement of 
23      registration on overseas audit firms seems to be a 
24      backward step in a world which is increasingly 
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25      interrelated and in which the mutual acceptance of  
0012 
 1      equivalent arrangements, and I emphasize the word 
 2      equivalent rather than identical, it becomes more rather 
 3      than less desirable. 
 4                You said at the beginning I think that you do 
 5      not see why there could be, and I paraphrase perhaps 
 6      slightly wrong here, an objection to anybody registering 
 7      who wishes to participate in the American markets.  I 
 8      think one answer to that is that you need to be very clear 
 9      about what flows from that.  One thing that it does, it 
10      paves the way for a double system of oversight which is 
11      potentially highly wasteful of resources and leads to 
12      conflicts when different regulatory systems reach 
13      different conclusions, and could create the possibility of 
14      double jeopardy for audit firms and individual auditors. 
15                One particular concern we have is that in 
16      practice it is likely to deepen the hold of the Big Four 
17      accounting firms on the audit market just at the time when 
18      I hope we all would like to find ways, having lost one of 
19      the major firms, to encourage second tier firms to grow 
20      their audit business.  That is particularly so in relation 
21      to the auditors of subsidiaries, which you bring within 
22      the ambit of these rules. 
23                Of course, the cost and difficulties of 
24      registration are disproportionate for overseas audit 
25      firms, and even more so for those that are not in the Big  
0013 
 1      Four, and even more so, of course, for countries where 
 2      there are not many registrants, and I exclude the U.K. 
 3      from that.  We have a very significant number. 
 4                As to the way forward, we would suggest that 
 5      there is a need to identify principles against which to 
 6      determine whether regulatory arrangements are equivalent.  
 7      It might be sensible then to address this either at the 
 8      level of a wide area where there are common features of 
 9      regulatory arrangements such as at the E.U. level.  It 
10      might be sensible to do it in respect to particular 
11      countries such as the U.K., or it might, indeed, be 
12      possible to look at it in respect of the audit firm, which 
13      would be exempt from registration on the basis of 
14      information about the firm and the regulatory arrangements 
15      to which it is subject in its own country. 
16                Now, I do not want to go on at much longer 
17      length.  Other people want to come in.  I could echo some 
18      of the points about the legal difficulties.  There are 
19      quite a lot of practical difficulties in the way, and I do 
20      think out of that there is a very strong case for taking a 
21      longer time for the Board to look at the application of 
22      this in relation to overseas firms.  It is not identical 
23      to the position in the U.S.  
24                To give one example, the information you asked 
25      for, that has been I suspect, developed essentially and  
0014 
 1      understandably with U.S. firms in mind, it may not work so 
 2      well elsewhere.  We slightly get the flavor of the 
 3      information requirements, but there is a bit of a shopping 
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 4      list of things that might be useful without a clear focus, 
 5      but I think both in terms of principle and in terms of 
 6      practicalities, there is a need for more time.  We would 
 7      suggest a year, an extension of a year. 
 8                Finally and very briefly, just in a sense to 
 9      address the question on the board, I don't want to go on 
10      at great length about the arrangements in the U.K. in the 
11      sense there are many countries in the world that could do 
12      that and only a few of us have got the privilege to be 
13      represented around the table. 
14                All I would say is that in the U.K. there is an 
15      existing very largely independent system of oversight 
16      which addresses most of the issues there.  This is being 
17      developed further in the U.K. following our own review and 
18      so we have, for example, very firmly now the independent 
19      setting of auditing standards, developing quality 
20      assurance through monitoring, which it had for a long time 
21      through a new unit and tally outside the profession, and 
22      also independent disciplinary procedures, and I should 
23      perhaps incidentally say that very similar arrangements 
24      have been developed in the Republic of Ireland. 
25                I will stop at that point, but thank you very  
0015 
 1      much. 
 2                MR. NIEMEIER:  Thank you, Mr. Grewe.  I am just 
 3      curious, Mr. Wright and the E.U. have talked about an 
 4      additional year.  I think probably the U.K. is in a 
 5      slightly different place than the E.U. is.  Both of you 
 6      are asking for a year, for what I think is to develop the 
 7      promise of something which would have more oversight, if I 
 8      understand you, Mr. Wright, but what is it that the U.K. 
 9      will develop in a year? 
10                MR. GREWE:  I will let David speak in a moment.  
11      I think it is not a question of developing our systems to 
12      meet the requirements.  I think it is much more a question 
13      of sorting out whether there is a need for registration 
14      and, if so, on what terms.  We think there is a long way 
15      to go. 
16                Again, without going into the details of legal 
17      conflicts, we think it is just well nigh impossible on the 
18      current requirements simply for firms to be able to 
19      register, we suspect from the U.K, but certainly from many 
20      other jurisdictions, and so I think, as I was trying to 
21      explain, there is a question both of principle and 
22      practicalities, not really a question of us thinking 
23      through what sort of regulatory regime we would need in 
24      the U.K. 
25                MR. NIEMEIER:  Very good.  Thank you.  
0016 
 1                MR. WRIGHT:  I do not think our positions are 
 2      any different.  What I was suggesting is that we take 
 3      appropriate time.  I suggested one year from October, which 
 4      I understand is the date for the Board's registration, 
 5      final registration process, to take the time to work with 
 6      the United States without prejudice to any solution to 
 7      work out fully all the implications and difficulties both 
 8      of registration and on the implications of registration 
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 9      and I believe that, with goodwill on both sides and given 
10      that we share the same objectives, I think we could make  
11      very substantial progress. 
12                I believe that is necessary because, as I said, 
13      we believe these proposals are deeply worrying for our 
14      audit firms.  I mention the conflicts of law.  We will 
15      just talk about those later, but what does this mean for 
16      an audit firm in the European Union?  It means that to 
17      comply with your rules it would have to break its national 
18      rules.  That is very serious, and that would be true, of 
19      course, if we had proposed a similar system that would 
20      have required your firms to break U.S. law in order to 
21      comply with European law, so we don't think that is the 
22      right way to go. 
23                We think what is important here is to work 
24      together to define the right type of principles, and we 
25      are willing and able to do that.  In the meanwhile, we are  
0017 
 1      obviously seeking under 106(c) a full exemption for our 
 2      firms until that is possible, until we have converged our 
 3      thinking and found a practical way forward.  Thank you. 
 4                MS. GILLAN:  Mr. Chair, may I ask a question?  I 
 5      direct the question to Mr. Wright, but I notice through 
 6      some of our comment letters that we have received, this is 
 7      a theme, an issue that has been raised by many commenters, 
 8      the issue of the confidentiality statutes in the home 
 9      jurisdictions.  I have two questions about that. 
10                First is, to what extent are these laws -- do 
11      they provide for consent by the parties for whom the 
12      information is relevant to agree to the release, and 
13      second, from a higher level, what is the public policy 
14      that is behind these confidentiality statutes, and where 
15      do investor interests lie in the public policy?  
16      Specifically, is it in the company's owner's interests for 
17      the confidential information to be withheld from a 
18      body such as the PCAOB, or is it in some other person's 
19      interests? 
20                MR. WRIGHT:  Thank you for those questions.  Let 
21      me say -- and some people around this table will know 
22      their own domestic laws better than I do, but let me just 
23      talk about three countries who have a system whereby 
24      auditors are bound by professional secrecy for the facts, 
25      activities, and information relative to their role.  Non-  
0018 
 1      respect of that is punishable by the penal code.  This 
 2      information cannot be revealed even if the audit client 
 3      agrees, that is under their laws, and only the public 
 4      prosecutors in those member states may be informed. 
 5                MS. GILLAN:  And what countries are those? 
 6                MR. WRIGHT:  As I understand, France, Belgium, 
 7      and Luxembourg, for example, would be in that category.  
 8      Perhaps my colleague, Karl-Ernst Knorr on my left, will 
 9      tell you what the German situation is, coming from 
10      Germany, but I believe there are also very serious issues 
11      of confidentiality and secrecy which would be of 
12      difficulty in Germany as well, but perhaps you would like 
13      to ask him about that. 
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14                MS. GILLAN:  When he speaks, if he could address 
15      it, but also the issue of the public policy behind these 
16      confidentiality statutes.  I am concerned that the 
17      statutes, for example, perhaps were enacted to protect 
18      certain officials from liability within companies, or 
19      audit firms, and not particularly with the issue of 
20      shareholders in mind. 
21                MR. WRIGHT:  Well, I don't think necessarily 
22      that is the case.  I think what is at stake here is 
23      relationships between auditors and clients that have gone 
24      back for centuries.  There are different types of law, as 
25      you are fully well aware, and those have evolved in  
0019 
 1      different ways. 
 2                Now, that doesn't mean that that is against the 
 3      interest of shareholders.  There are proper due process 
 4      systems, legal systems in each of these member states 
 5      where shareholders can pursue their interests.  What we 
 6      are saying here is that there are different legal 
 7      structures and different legal rules, and in no sense 
 8      could that be construed to be against the interests of 
 9      shareholders.  They just evolved in different ways, just 
10      as United States law has evolved in different ways as 
11      well, and I could use other examples here, but I think 
12      maybe I've spoken enough already. 
13                MR. NIEMEIER:  Thank you.  I think Mr. Thiessen 
14      of Canada is next. 
15                MR. THIESSEN:  Thank you, Mr. Chairman. 
16                Mr. Donaldson, Commissioners, PCAOB members, my 
17      name is Gordon Thiessen.  I am the chair of the new 
18      Canadian Public Accountability Board that has been 
19      designed to oversee auditors in Canada.  I would like to 
20      thank you for inviting us here to exchange our views. 
21                The Canadian Public Accountability Board is part 
22      of a series of reforms that have been taking place in 
23      Canada to improve corporate governance and financial 
24      reporting.  We have provided you with a summary of those 
25      reforms in our written response.  I must say, given the  
0020 
 1      close economic and financial ties between the U.S. and 
 2      Canada, and the similarities in our financial system, 
 3      these reforms really are designed to achieve the same 
 4      objectives as you have undertaken here in the United 
 5      States. 
 6                The Canadian Public Accountability Board, CPAB, 
 7      if you can get used to yet another acronym, is an 
 8      independent not-for-profit corporation whose mission is to 
 9      increase public confidence in the integrity of financial 
10      reporting in Canada by ensuring high quality and 
11      independent auditing.  We will be establishing a rigorous 
12      program of oversight of company auditors.  The CPAB will 
13      be enforcing Canadian standards with respect to auditing, 
14      quality control, independence. 
15                These standards are similar to U.S. standards, 
16      and we expect that the Canadian Audit Assurance Standards 
17      Board will continue to set standards which are very close 
18      or comparable at least to those in the United States, and 
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19      we in the Public Accountability Board will be working very 
20      closely with our Assurance Standards Board and its 
21      independent oversight council. 
22                We will be conducting practice inspections to 
23      ensure that quality and independent standards are being 
24      met.  We will have the ability to impose sanctions on and 
25      require remedial actions by public audit firms.  
0021 
 1                I should note that we already have in place a 
 2      system of practice inspections in Canada that are carried 
 3      out by provincial institutes of chartered accountants, and 
 4      that gives us a good base to build from. 
 5                With respect to the board of the CPAB, the 
 6      majority of directors are required to be independent of 
 7      the accounting profession.  The board is appointed by a 
 8      Council of Governors which consists of the various 
 9      Canadian securities and financial institution regulators 
10      plus the Institute of Chartered Accountants, and that 
11      council will oversee the work of the CPAB. 
12                The process of establishing our new agency is 
13      still underway.  It is, however, our objective to be 
14      operational before the end of this year. 
15                Now, we believe that the audit oversight 
16      arrangements that we will put in place in Canada will be 
17      comparable to yours, will be as rigorous as you are 
18      planning here in the United States, and what we really 
19      would like to see are arrangements between the PCAOB and 
20      the CPAB, if you don't get lost in those acronyms, that 
21      would ensure that you can have confidence in the quality 
22      and independence of audits of Canadian public companies 
23      issuing in the United States.  We think that such 
24      agreements would serve the public interest by 
25      strengthening the integrity of audited financial  
0022 
 1      statements in both our countries, but at the same time 
 2      avoiding unnecessary duplication and reducing the overall 
 3      costs of audit oversight without compromising quality. 
 4                So what we are really interested in seeing is 
 5      some kind of memorandum of understanding between our 
 6      institutions, and it really does seem to me that that kind 
 7      of cooperative arrangement, with the benefits that it has 
 8      for both of us, should be the outcome that both of us 
 9      should be working toward. 
10                Thank you. 
11                MR. NIEMEIER:  Mr. Matsuo. 
12                MR. GOELZER:  Before we go ahead, can I ask Mr. 
13      Thiessen a question?  Do you envision it would be feasible 
14      for us to participate in your inspections of Canadian 
15      firms that might be registered in both Canada and the 
16      United States? 
17                MR. THIESSEN:  I would certainly be willing to 
18      talk about that.  Whether there are restrictions, I don't 
19      know, but I certainly think that what we should be 
20      prepared to do is exchange information at the very least, 
21      and then if you were to have concerns about a specific 
22      issuer, for example, then I think we could work out what 
23      we did about that, whether that implied a second 
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24      inspection by us or some kind of joint arrangement that 
25      you could be involved in.  I wouldn't rule it out.  It  
0023 
 1      doesn't strike me as ideal in all cases. 
 2                MR. GOELZER:  Will your inspections result in 
 3      the issuance of reports routinely and if so would those be 
 4      available to us? 
 5                MR. THIESSEN:  Yes.  Now, exactly the degree of 
 6      detail is something we still have to work out, I must say, 
 7      but I do not see a problem with sharing those. 
 8                MR. GOELZER:  Thank you. 
 9                MS. GILLAN:  Could I ask Mr. Thiessen a question 
10      also?  I understand you're developing a registration 
11      system also as well.  Have you addressed the issue of the 
12      registration of non-Canadian auditing firms that may be 
13      performing audit services for Canadian companies? 
14                MR. THIESSEN:  We have not, but we will have to, 
15      but you see, in our case the foreign issuers in Canada are 
16      a relatively small number and they don't constitute the 
17      largest firms, large firms, so while it is something we 
18      have to deal with, I must say that it is not at the top of 
19      our priority list. 
20                MR. NIEMEIER:  Very good.  Mr. Matsuo. 
21                MR. MATSUO:  Thank you, Mr. Chairman.  My name 
22      is Naohiko Matsuo from the Financial Services Agency, Japanese 
23      Government, and I very much appreciate that we are given 
24      this opportunity to attend the roundtable and express our 
25      views here.  
0024 
 1                Since last July, when the Sarbanes-Oxley Act was 
 2      enacted, we have various issues for Japanese corporations 
 3      and Japanese audit firms, especially that we have two 
 4      serious issues, one is Section 301 on which the final rule 
 5      will be issued tomorrow, I believe, and the other issue is 
 6      the auditor oversight issues, and since the securities 
 7      markets are very globalized, so that the issues in the  
 8      securities markets are global, we think that the 
 9      Sarbanes-Oxley Act is actually a great achievement, and 
10      considering this achievement we are also developing our 
11      reforms in the securities markets. 
12                But on the other hand, when we deal with these 
13      global issues, the important thing is to establish 
14      principles and IOSCO, International Organization of 
15      Securities Commissions, is a very important pillar to 
16      achieve these kinds of principles for securities 
17      regulators in the world. 
18                We actively participate in this IOSCO 
19      discussion, together with the SEC like Mr. Commissioner 
20      Campos, or chairperson from SEC, and from these 
21      experiences in this area I think that three principles 
22      are important.  The first one is mutual respect, and with 
23      the recognition over sovereignty and auditor oversight 
24      system over each jurisdiction, and the second point is  
25      substantial equivalence, or equivalence of each  
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 1      jurisdiction's auditor oversight system, and the third 
 2      point is practical cooperation among auditor oversight 
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 3      body in major markets. 
 4                And regarding the -- well, I circulated my 
 5      comments so that I don't want to go into details here, but 
 6      regarding the first principle, because of that mutual 
 7      respect over sovereignty and the auditor oversight system,  
 8      it is important to recognize each other's auditor 
 9      oversight system and respect the home country's oversight 
10      over each audit firm. 
11                The second point, that each major securities 
12      markets or jurisdictions establish their auditor, enhanced 
13      auditor oversight system, and IOSCO issued a principle 
14      last October, and in line with this principle we have 
15      submitted, the Japanese Government submitted just the 14th 
16      of this month a bill to comprehensively revise our CPA 
17      law, including the enhancement of the auditor oversight 
18      system, the auditor independent system, and increase in 
19      number and quality of the CPA, and we expect that this law 
20      will be passed by our legislature, the Diet, during this 
21      regular Diet session which will end this June. 
22                Regarding the practical cooperation, the U.S. 
23      principle says that mutual cooperation to the extent 
24      possible is important, so in line with this principle we 
25      are prepared to cooperate with the PCAOB and SEC in this  
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 1      respect, and fortunately our Canadian colleague says that 
 2      they have currently established a CPAB, but in Japan, FSA 
 3      Japan is the oversight body but in addition we are 
 4      planning to establish the new board called the CPAAOB -- 
 5      it's a long name -- so our new CPAAOB and FSA is ready to 
 6      cooperate with the PCAOB and SEC, and actually we would 
 7      like to know how the PCAOB works in this respect.  So in 
 8      this world it is important, this kind of mutual 
 9      cooperation is important, not mutual infringement on each 
10      other with the oversight system. 
11                Thank you. 
12                MR. NIEMEIER:  Thank you, Mr. Matsuo.  You are 
13      now the winner.  I think you have the longest acronym. 
14                Mr. Haas of Switzerland, please. 
15                MR. HAAS:  Thank you, Chairman Donaldson.  
16      Ladies and gentlemen, it is a pleasure for me to talk on 
17      behalf of the Government of Switzerland.  My Government 
18      shares the concern expressed by all the previous speakers 
19      about the danger of conflicting legal requirements if the 
20      oversight requirements of the Sarbanes-Oxley Act were made 
21      fully and directly applicable to foreign auditors. 
22                While we fully agree that concrete measures 
23      should be taken to prevent the recent excesses in public 
24      companies and thereby to restore investors' confidence, we 
25      feel strongly that public authorities on both sides of the  
0027 
 1      Atlantic should do this in a way that internationally 
 2      active firms can conduct their business without 
 3      automatically violating the laws. 
 4                I would like to point out that not only Swiss 
 5      companies listed in the United States, but also 
 6      subsidiaries of U.S. companies and even subsidiaries of 
 7      some new firms with a second listing in the United States 
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 8      established in Switzerland could find themselves in a 
 9      situation where they have conflicting legal requirements. 
10                In order to avoid this predicament, and also to 
11      avoid unnecessary administrative work as a result of 
12      registration in several oversight bodies, foreign public 
13      accounting firms should be exempt from the oversight 
14      requirements of the Sarbanes-Oxley Act.  In order to 
15      ensure that they nonetheless comply to high professional 
16      standards and are subject to a public oversight system, a 
17      solution based on equivalents should be worked out between 
18      the U.S. authorities and Switzerland.  Such a solution 
19      should be greatly facilitated by the fact that Switzerland 
20      already has a highly-developed company law, as well as 
21      stringent corporate governance rules and quality 
22      standards.  Even more importantly, work is underway to 
23      establish also a Swiss oversight board.  We have no 
24      acronym yet. 
25                (Laughter.)  
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 1                MR. HAAS:  Thank you very much. 
 2                MR. NIEMEIER:  Thank you, Mr. Haas. 
 3                Mr. Devlin. 
 4                MR. DEVLIN:  Thank you, Mr. Chairman. 
 5                Mr. Donaldson, Commissioners, members of the 
 6      Public Company Accounting Oversight Board, I would just 
 7      like to say on behalf of FEE, which I will explain in a 
 8      moment, we are very pleased to have this opportunity of 
 9      providing some material for you by way of comment and by 
10      way of participation at this roundtable. 
11                FEE is the European Federation of Accountants, 
12      and I am its president.  It has 41 member bodies, that is 
13      to say, bodies of professional accountants from 29 
14      countries with about, something over half a million 
15      qualified members in those bodies. 
16                FEE represents the whole profession for Europe 
17      and not any particular type of firm, though I think, Mr. 
18      Chairman, you have asked me particularly to bear in mind 
19      how smaller firms, that is to say, other than the major 
20      accounting firms, might be affected by your proposals, and 
21      I have done my best to do that. 
22                A second thing I should say about FEE is that it 
23      has consistently throughout its existence developed 
24      position papers and helped to drive forward policy 
25      designed to achieve high standards across the board in  
0029 
 1      corporate governance, accounting, financial reporting, 
 2      auditing, quality assurance, and most recently, oversight, 
 3      and we are very committed to the highest possible 
 4      standards. 
 5                I, personally, on taking office as president on 
 6      the 19th of December, made a commitment to do my best for 
 7      the next 2 years to restore confidence in the profession, 
 8      as it is having an effect in the whole supply chain 
 9      represented by financial reporting, on which the public 
10      half of the markets rely.  Auditing obviously is only part 
11      of the picture, though the part that is chiefly in 
12      focus today. 
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13                A feature of Europe which I would like to refer 
14      to is that we are required in Europe to have bylaw audits 
15      of all but smaller companies.  In other words, the remit 
16      of auditing by law is wider than just public listed 
17      companies, and that is a significant difference. 
18                I would start in terms of the burden of my 
19      remarks by saying that FEE is very clear that it very 
20      strongly supports the proposals that have been made for a 
21      transatlantic regulatory dialogue between the Commission, 
22      the European Commission with the support of the member 
23      states and the U.S. authorities, chiefly, obviously, the 
24      SEC and yourselves in the PCAOB.  We believe that this 
25      should focus on establishing principles, strict criteria  
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 1      with sufficient detail to be convincing for oversight and 
 2      on such other related matters as inspection, 
 3      investigation, discipline, and sanctions.  That is to say, 
 4      the enforcement part of it as well. 
 5                Why do we say that?  Well, we have not been able 
 6      to make a comprehensive legal study because obviously for 
 7      a start that is chiefly likely to be made either by 
 8      government or by firms which are contemplating 
 9      registration, but we believe that any firm contemplating 
10      that move would be well advised to adopt a very thorough 
11      legal examination of the possible consequences of 
12      registration with the PCAOB and of any impediments which 
13      might exist in law, and I don't want to repeat those which 
14      have been aired, because it would only take time, but I 
15      think it is genuinely and for serious reasons clear that 
16      there are at least in some cases very serious obstacles of 
17      a legal nature which are not within the remit of the 
18      profession to address, and it is hard to see an easy path 
19      on legal grounds to registration. 
20                The second thing, bearing in mind particularly 
21      smaller firms, is that the task of collecting the very 
22      extensive data you have suggested as being required in 
23      your proposals is a major issue, and I particularly 
24      emphasize that for smaller firms, as, indeed, would a 
25      legal study.  
0031 
 1                The implication, it seems to me, at least for 
 2      smaller auditing firms, is that the cost-benefit equation 
 3      must bring into question in their minds whether they wish 
 4      to take part in the market for audit services which are, 
 5      in shorthand, SEC-related, and the more we considered this 
 6      point, the more concerned we were, because we see on 
 7      competition grounds the risk of further concentration of 
 8      the market, which is surely undesirable, not just in the 
 9      narrow sense for SEC work, but also more widely for 
10      European-listed companies which do not presently have a 
11      registration with the SEC, but many such companies might 
12      presumably choose to appoint an auditor in contemplation 
13      of a future potential fundraising in America, and that 
14      also applies, of course, to new high tech and other 
15      companies that might be in the status of prospective IPOs. 
16                Another feature of some countries in Europe, for 
17      example, Denmark and France come to mind, is that they 
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18      have a system of joint audit of listed companies, and 
19      often the pattern found is one of the major firms 
20      alongside a smaller firm.  If our concern is that a 
21      smaller firm might not find it particularly economic for a 
22      few clients to register, or if registration were refused 
23      after being applied for, we see that this would be a 
24      particularly serious difficulty. 
25                It is not obvious what the consequence in those  
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 1      circumstances would be, that an appointed auditor in 
 2      Europe did not apply for registration or that having 
 3      applied it was refused, even though the firm might be in 
 4      perfectly good standing in its own country.  That seems to 
 5      raise considerable difficulties for the registrant 
 6      companies and for, of course, the position of the firm in 
 7      question. 
 8                I think it is also worth bearing in mind your 
 9      proposals in respect of significant subsidiaries.  I come 
10      from a country, Ireland, in which we are fortunately the 
11      beneficiaries of very extensive foreign direct investment 
12      from the United States, but there are no statistics that I 
13      am aware of in Ireland or elsewhere where for how many of 
14      the significant subsidiaries might be audited by firms, 
15      other than maybe the parent auditor, by even smaller 
16      firms, if we want to call it that. 
17                Certainly there appear to be some, and it seems 
18      to me that again its very extensive costs and efforts that 
19      would be involved in establishing and maintaining 
 
20      registration so as to maintain good standing with you 
21      might be such as to give a disincentive, to put it no 
22      higher than that, to such firms acting for significant 
23      subsidiaries, leading to some of the market effects that I 
24      have spoken about before. 
25                So where is this leading me and my colleagues in  
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 1      FEE, and the member bodies that I represent?  Well, we 
 2      have most recently this week put forward to the European 
 3      authorities our firm belief that oversight and inspections 
 4      are most effective at home country level.  We believe that 
 5      because we, within FEE, debated whether we should have a 
 6      pan-European oversight board, and we very rapidly came to 
 7      the conclusion that there are such serious legal and 
 8      practical obstacles to it that we would prefer a 
 9      coordination, and that the home country is where it works 
10      well. 
11                We are also aware that many of these countries 
12      are reforming their arrangements.  If you take -- again, I 
13      hesitate to mention Ireland too frequently, but it is the 
14      one, obviously, I know best.  We have a new acronym, 
15      IAASA, the Irish Accounting and Auditing Supervisory 
16      Authority.  It has been acting on an interim basis, and it 
17      will be established in law shortly but that's an example 
18      of something which predates Sarbanes-Oxley, predates the 
19      scandals in the United States, mainly because we had 
20      scandals of our own to address, but it is not uncommon in 
21      Europe to find that if, for example, you look at France or 
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22      Belgium, they all have reasons of their own for 
23      introducing new reforms, and we think the PCAOB should use 
24      this and other opportunities to become informed about the 
25      details.  
0034 
 1                For all of these reasons, and chiefly because of 
 2      our concern for quality, we believe that a substantial 
 3      extension of time is warranted, if that is open to you, at 
 4      your discretion, before registration is required of 
 5      foreign accounting firms.  I mean, we do recognize that 
 6      you have obligations under the Sarbanes-Oxley Act that you 
 7      would want to take account of evidence today and from 
 8      other sources.  You would presumably want to bear in mind 
 9      your own resources and the huge task ahead of you, and we 
10      would urge you also to consider the outcome of 
11      consultation with authorities elsewhere. 
12                I have only a few more points to make, but I do 
13      just want to wrap up with some of them.   Within FEE, in 
14      our council last week and our executive the day before, 
15      just 10 days ago, say, we saw a considerable risk of loss 
16      of public confidence in auditing in Europe through the 
17      unintended consequences of applying some of your 
18      proposals. 
19                If registration is imposed on firms in countries 
20      where that is legally feasible and not in others where it 
21      may be legally infeasible, we see that as a direct 
22      difficulty for the uniform application of high standards 
23      across Europe, at least in the public perception.  How is 
24      the public to interpret a requirement to register, as a 
25      criticism of a foreign country's arrangements, or on the  
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 1      other hand, do you regard it as merely acceptance that the 
 2      arrangements are of high quality?  It could be read either 
 3      way, so we are worried about that. 
 4                We are also very worried about the consequences 
 5      for audit quality and the reputation of audit in Europe if 
 6      an appointed auditor to a European company were refused 
 7      registration.  We believe the dialogue allows the Public 
 8      Company Accounting Oversight Board to understand better 
 9      two or three things, first of all, the impact of your 
10      proposals, secondly to determine whether they will help 
11      restore confidence in the audit profession in a global 
12      market, and thirdly, whether the details of the audit 
13      structure elsewhere are fully understood.  I think the 
14      dialogue could help you well to understand that and to 
15      give you confidence in exercising your discretion, 
16      something which you clearly must have. 
17                I think also that there is a further element to 
18      the potential dialogue which has been referred to earlier, 
19      which is that it gives the PCAOB a very fine opportunity 
20      to make known its views on the suitable criteria for 
21      oversight and enforcement and standards.  It gives the 
22      PCAOB a word to say on this matter in a structured way 
23      which is politically highly acceptable and which will  
24      help the profession to continue building high standards, 
25      and we are very aware of the PCAOB's mandate for the  
0036 
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 1      public interest in investor protection, and we want to 
 2      work with you and FEE to do our bit to try and help you, 
 3      and those are our comments to date on this matter. 
 4                MR. NIEMEIER:  Thank you very much, Mr. Devlin. 
 5                Dr. Knorr from Germany. 
 6                DR. KNORR:  Thank you, Mr. Chairman, and ladies 
 7      and gentlemen.  I am here on behalf of the German 
 8      Wirtschaftspruferkammer, which is a corporation under 
 9      public law, and the oversight body of the profession in 
10      our country, and the Wirtschaftspruferkammer itself is 
11      under the supervision of the Ministry of Economics and 
12      Labor, and I speak also not on behalf but in coordination 
13      with the Ministry of Justice, our rulemaker. 
14                We have underway a lot of enhancements of our 
15      systems which apply today and, as you know, Mr. Niemeier, 
16      we have a 10-point program of our Government which will 
17      lead to improvements which are very, very similar to the 
18      Sarbanes-Oxley Act goals, so they are very supportive of 
19      what you want, but being quoted as one of the more 
20      complicated countries, I will try to take the opportunity 
21      to explain why this is.  It is not because we do not share 
22      the goals.  It is because we have a different legal 
23      environment, and please allow me to say one personal 
24      sentiment before I give the examples. 
25                Germany has, after the time between 1933 and  
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 1      1945, established a new constitution where the law of 
 2      privacy, secrecy, and personal liberty have a very high 
 3      level of value to prevent anything that goes back to the 
 4      time before, and therefore those laws of privacy, et 
 5      cetera, are very much protected, and it is very, very 
 6      difficult to have them exempted for a body like you, 
 7      because that is unsystematically in our country, and I 
 8      would ask you to understand that, because that is a 
 9      historical reason why our constitution is that way. 
10                Now, back to the examples.  In part 5, form 1, 
11      you call for information about criminal, civil, 
12      administrative or disciplinary proceedings against the 
13      applicant or its associated persons.  In Germany, the 
14      rights of employees are protected extensively by federal 
15      labor law and the judiciary.  In particular, this includes 
16      the right to privacy as protected by the German 
17      constitution, as I mentioned, and the right to privacy 
18      limits an employer's right to demand specific information 
19      from its employees. 
20                Court decisions say that an employer may only 
21      request information from employees about criminal 
22      convictions that may affect an employee's personal 
23      suitability for a particular occupation.  You might argue 
24      this is the case because we are doing SEC jobs, so that 
25      could be a reason.  Nevertheless, this information can  
0038 
 1      only be used with respect to the employer-employee 
 2      relationship. 
 3                This information cannot be disclosed to third 
 4      parties by the employer, and disclosure of such 
 5      information is prohibited by, among other laws, the 
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 6      Federal Data Protection Act, so information related to 
 7      criminal convictions may only be disclosed to third 
 8      parties with the permission of the employee concerned. 
 9                Consequently, even if an applicant to the PCAOB 
10      requests the information needed from an employee, and 
11      would succeed in obtaining it, maybe by a court 
12      decision, that applicant cannot disclose it to the PCAOB 
13      without the permission, and the employer has no right to 
14      force the employee's permission, and even in the 
15      employment contract, we are in doubt whether you could 
16      incorporate that in beforehand.  We are not sure about 
17      that, because there is no prejudice to that case because 
18      there was no PCAOB before that, but we are in doubt 
19      whether you can do that. 
20                Another problem might result from the 10-year 
21      period concerning the information requested.  Criminal 
22      convictions are listed in the federal nonpublic register, 
23      and entries in the register are deleted after a certain 
24      period of time, in general after 5 years, in minor cases 
25      after 3 years.  This is to protect the convicted and to  
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 1      help him to be resocialized, and I cannot think that if 
 2      this is a deletion in a public register in Germany, that a 
 3      continuation in a foreign public register -- it is a 
 4      nonpublic register in Germany, would be tolerable to our 
 5      legislation. 
 6                Furthermore, the information required under 
 7      items 5-1 and 5-5 is not limited to issuers, but may 
 8      include information related to retired persons, other 
 9      clients, third parties, which are neither issuers nor 
10      clients of the applicant.  This may contravene the 
11      applicant's legal duty of confidentiality as prescribed by 
12      the German Public Accountants Act, and the German 
13      Commercial Code. 
14                Any breach of this -- this was mentioned 
15      before -- any breach of this legal confidentiality 
16      requirement may result in sanctions being imposed in 
17      professional disciplinary proceedings either by the 
18      Chamber of Public Accountants or special disciplinary 
19      court, depending upon the severity of the breach, which 
20      means the Wirtschaftspruferkammer only deals with the 
21      minor incidents, and all the major breaches of law, et 
22      cetera, by public accountants go over the State 
23      prosecution to a law court in our country, so they are 
24      outside an oversight, or whatever is the legal procedure. 
25                In addition, any such breach may result in fines  
0040 
 1      or imprisonment under article 203 of the German Penal 
 2      Code, unless the particular client has given permission to 
 3      the accountant to disclose all or specific pieces of 
 4      information relating to the client matters, but this is 
 5      only expected by clients who are issuers.  Why should 
 6      other clients sign a waiver, or why should third parties 
 7      do that, and the client himself is not authorized to act 
 8      on behalf of all these other third parties involved. 
 9                Which means, in general, such permission will be 
10      forthcoming from issuers but not necessarily from third 
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11      parties.  When considering all these legal obstacles, we 
12      come to the conclusion the German applicants giving a 
13      statement as requested under part 8 of form 1 cannot 
14      guarantee the enforcement of the requirements of the PCAOB 
15      in all respects, maybe in the majority of cases, but there 
16      remain some which are not legally practical. 
17                For example, when an employee refuses 
18      permission, or an ex-employee, there is no legal title on 
19      the basis of which the applicant may demand the consent to 
20      any disclosure, and if an applicant were to fulfill such 
21      requirements without the permission of the employee, 
22      retired person, client or third parties, the applicant 
23      would face disciplinary or criminal proceedings. 
24                In addition, since the information concerned 
25      cannot be disclosed without permission, they cannot be  
0041 
 1      subject to inspections by the PCAOB, because if the 
 2      finding is by inspection rather than by disclosure, the 
 3      same rules apply.  These problems will not be evaded by a 
 4      confidential treatment request, as under rule 2300 
 5      relating to registration, because if you don't publish it, 
 6      you still, as the PCAOB, are a third party and excluded from 
 7      disclosure. 
 8                These examples demonstrate that even if there 
 9      are solutions to many problems, there remain a few legal 
10      and practical obstacles to the registration of German public 
11      accounting firms, and therefore it remains a complex legal 
12      problem, and we suggest, as others did before me, that we 
13      take time to work on that, work on both sides on that, and 
14      try to find a solution how we can fulfill what your goal 
15      is and what the goal of the German Government and German 
16      profession is as well. 
17                Thank you. 
18                MR. NIEMEIER:  Thank you.  Mr. Bailey. 
19                MR. BAILEY:  Thank you, Mr. Chairman.  I am 
20      Nigel Bailey, Senior Treasury Representative at the 
21      Australian embassy here in Washington.  Thank you for the 
22      opportunity today to contribute to the roundtable.  
23      Australia is currently reviewing its own auditor oversight 
24      arrangements, and a discussion paper was released by the 
25      Government back in September last year, and there is  
0042 
 1      certainly some commonality of interest in the policy 
 2      objectives of both what the discussion paper in Australia 
 3      is trying to achieve and the issues that we are talking 
 4      about today. 
 5                However, given the commonality of interest, 
 6      there is also some differences in the institutional and 
 7      policy approach within Australia compared to the United 
 8      States, and certainly Australia would welcome the 
 9      opportunity to talk further with the SEC about those 
10      differences and look forward to being able to acquire both 
11      the policy objectives in both regimes in a way which is 
12      both practical in achieving the objectives but also not 
13      imposing an onerous burden on either companies that have 
14      to apply, or regulators. 
15                What I might do is just go briefly over what the 
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16      current arrangements are in Australia and what the 
17      proposals are that have been put forward by the Government 
18      to strengthen our current auditor oversight arrangements.  
19      Currently in Australia there are three legs to the 
20      approach of company auditing.  There is a body which sets 
21      auditing standards, which is the Auditing and Assurance 
22      Standards Board.  It sets auditing standards, but 
23      currently those standards are not enforceable by law and 
24      there is no direct oversight of the standards, or no body 
25      directly overseeing the standards.  
0043 
 1                The Australian Securities Investment Commission, 
 2      which is the main company regulator in Australia, has the 
 3      ability to report malpractice by auditors to a review 
 4      body, and action taken against any malpractice, and 
 5      thirdly, standards of ethical and professional behavior 
 6      are largely the responsibility of the accounting 
 7      professions. 
 8                What is proposed in the discussion paper is a 
 9      strengthening of the oversight arrangements.  The 
10      accounting standards will become enforceable by law and 
11      will be overseen by the Financial Reporting Council, which 
12      is currently the body that oversees accounting standards 
13      in Australia, so it will address both the issue of making 
14      accounting standards enforceable and having direct 
15      oversight of the auditing standards the same as accounting 
16      standards, and the FRC will be the main body which 
17      oversees the standard-setting arrangements and monitors 
18      the application of auditing standards. 
19                Separate to that, the Australian Securities 
20      Investment Commission will be the body that has the 
21      enforcement powers of those standards, so there will be a 
22      distinct separation between the body which sets the 
23      standards and oversees those standards and the regulatory 
24      or the enforcement body who has the power to enforce them. 
25                The review paper at the moment is out for  
0044 
 1      comment, and the Government is seeking comments back with 
 2      a view to legislation being passed by the end of this 
 3      year, so while the review is still underway, the proposals 
 4      that are in the paper are still the Government's position. 
 5                Just on the differences between Australia and 
 6      other regimes, Australia registers auditors individually 
 7      rather than audit firms as such, and that has always been 
 8      the practice, and that will continue.  There will still be 
 9      individual registration of auditors. 
10                Australia is also a relatively small country in 
11      the sense of SEC registrants.  There is a limited number 
12      of registrants, Australian registrants on the SEC, and 
13      that is certainly one issue that we would hope to discuss 
14      in the application of these rules to Australian firms, and  
15      certainly, given the strengthening that Australia is 
16      making to its own auditing oversight arrangements and the 
17      limited number of firms that are actually registered with 
18      the SEC, we would certainly welcome the opportunity to 
19      discuss issues around equivalent regime and recognition of 
20      the standards that Australia will be putting in place, and 
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21      also how the application of the registration arrangements 
22      of firms can recognize Australia's position on those two 
23      accounts. 
24                Thank you. 
25                MR. NIEMEIER:  Very good.  Thank you,  
0045 
 1      Mr. Bailey. 
 2                Ms. Drought of the Wisconsin Investment Board. 
 3                MS. DROUGHT:  Thank you, Mr. Chairman.  My name 
 4      is Ellen Drought, and I'm here on behalf of the State of 
 
 5      Wisconsin Investment Board, known by the acronym SWIB.  
 6      SWIB is the 10th largest public pension fund in the United 
 7      States, and the 19th largest pension fund in the world.  I 
 8      am here on behalf of Keith Johnson, who is SWIB's chief 
 9      legal counsel.  Keith wished he could be here personally, 
10      but he asked me to attend as SWIB's corporate governance 
11      counsel, which is probably a new position in the last 
12      couple of years, to present SWIB's views on this matter. 
13                I just wanted to touch on a couple of themes.  
14      SWIB is presenting a formal comment letter which the Board 
15      will receive later so I don't need to go into every 
16      detail, but just a few items that have been addressed that 
17      I would like to comment on. 
18                First, SWIB does support the Board's proposed 
19      registration of foreign audit firms who audit companies 
20      that trade in the U.S. markets for a number of reasons.  
 
21      First we just want to emphasize that that is the clear 
22      intent of the legislation in Sarbanes-Oxley.  SWIB, like 
23      many other institutional investors, has advocated for the 
24      reforms that were brought about by Sarbanes-Oxley for many 
25      years, and we are concerned that wholesale exemption would  
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 1      severely undermine the point of this important 
 2      legislation, which is to restore investor confidence in 
 3      our markets. 
 4                Secondly, there has been a lot of talk about 
 5      U.S. standards being imposed on foreign firms, and we just 
 6      want to emphasize that SWIB is very supportive of the 
 7      movement towards convergence, and hopefully the Board's 
 8      oversight would actually perhaps facilitate cooperation 
 9      and reduce barriers and ultimately facilitate 
10      international investment.  Our intent is not to create 
11      unnecessary duplication, but I am very encouraged by the 
12      talk of the cooperative agreements that may be appropriate 
13      in bringing about the Board's oversight. 
14                I think the main point we want to emphasize is 
15      the SWIB, like many other investors, relies heavily on 
16      financial statements in making investment decisions, on 
17      their uniformity and consistency, and when they make a 
18      purchase in the U.S. markets they expect to be buying the 
19      same protections regardless of where the audit firm is 
20      located, so we would maintain that the Board's oversight 
21      of those audit firms that audit and trade in the U.S. 
22      markets is appropriate. 
23                And just to sum up, hopefully I will be able to 
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24      talk again when we get to the second part of the agenda, 
25      but we do respect the different ways of doing things in  
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 1      different countries, but we just want to emphasize that as 
 2      a U.S. investor we do expect that our expectations will be 
 3      respected as well. 
 4                Thank you. 
 5                MR. NIEMEIER:  Thanks, Ms. Drought. 
 6                Mr. Jennings of Ernst & Young, Brussels. 
 7                MR. JENNINGS:  Thank you, Mr. Chairman.  I think 
 8      I am probably the first person to speak this afternoon 
 9      wearing a Big Four flag.  I am very grateful to you and 
10      the boards for giving me the opportunity to contribute to 
11      such an important debate, and on behalf of all my 
12      colleagues in the audit firms both large and not so large 
13      in Europe, I just want to reaffirm our support for the 
14      underlying goals set out in the Sarbanes-Oxley Act, 
15      including better financial reporting and enhanced audit 
16      quality. 
17                To protect the investor is our raison d'etre, as 
18      we say in Belgium, our reason for being, and we wish you 
19      every success in your mission, but there are many aspects 
20      of the new rules that create problems that frustrate our 
21      ability to comply with your laws as quickly as we may all 
22      like.  The Board will have to reconcile its own needs with 
23      the wholly legitimate needs of other regulators around the 
24      world as you all fulfill your respective duties to enforce 
25      the application of local laws.  
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 1                We all urge the PCAOB and the other regulators 
 2      around the table, notably the European Commission, 
 3      together to find ways to overcome these problems.  This 
 4      will take time, but it will be time well-spent if it 
 5      results in a truly global approach to the common goals 
 6      which we all share of investor protection and restoring 
 7      public trust in the audit process, and during the course 
 8      of the discussions I think Belgium has been referred to 
 9      twice, so I feel I should make some reference to Belgium 
10      itself. 
11                It is a small country, with only three SEC 
12      registrants at the last count, but it is one of the 15 
13      member states of the European Union and, as such, current 
14      regulatory developments in Belgium are indicative of the 
15      very dynamic environment that exists right the way across 
16      the European Union, as Mr. Wright has made reference 
17      earlier on. 
18                In August of last year, Belgium enacted a new 
19      law on corporate governance.  In part, this was responding 
20      to the needs to implement the E.U.'s recommendation for 
21      independence, but also it was a response to our own Enron, 
22      better known as Lernout & Hauspie.  You may have heard of 
23      it.  Incidentally, despite being just a recommendation, 13 
24      of the member states have or are in the process of 
25      implementing it into their national law, and all 15 of the  
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 1      member states will have implemented the quality assurance 
 2      recommendation, which is somewhat more relevant to today's 
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 3      discussions, by November of this year. 
 4                But coming back to Belgium, before the August 
 5      law was enacted, oversight of the accounting profession 
 6      was exercised by a high council.  This is comprised 
 7      exclusively of non-practitioners, so academics, judges, 
 8      representatives of employer and employee organizations.  
 9      It is worth just highlighting the involvement of 
10      representatives of employee organizations, because the 
11      European Union is well-known for its focus on employee 
12      rights and employee welfare. 
13                Today, corporate social responsibility is very 
14      high on the E.U. political agenda, and in part this 
15      explains why some of the Board's registration 
16      requirements, particularly those rules dealing with 
17      employee disclosures and consent, create problems for the 
18      accounting firms in Europe.  I am sure we will come back 
19      to that point later on, Mr. Chairman. 
20                Following the law of August 2002, whilst the 
21      high council continues to exercise oversight of the 
22      profession, a new body has been created, the Comitē de 
23      Controle, which will have specific authority for auditor 
24      independence.  This new committee has a number of 
25      responsibilities.  One of these is to approve, but it may  
0050 
 1      not necessarily do so, any nonaudit services which in 
 2      total exceed the audit fee.  You see, there is a basic one 
 3      to one ratio here, and I believe that this is certainly 
 4      stricter than the equivalent SEC rules at present. 
 5                Whilst both the high council and the Comitē de 
 6      Controle exercise oversight over the profession, the day- 
 7      to-day running is left to the Institut des Reviseurs 
 8      d'Enterprises, the Institute of Company Auditors, but this 
 9      is not a self-regulatory body.  It's established by 
10      Belgian law, and it has a legal duty to exercise control 
11      of the profession.  It does have the power to issue 
12      professional standards, but many of these, including 
13      independence and, indeed, ethics, are already enshrined in 
14      the law, so there is relatively little scope for radical 
15      change there. 
16                The institute is the enforcer of the law, with 
17      oversight from the high council and the Comitē de 
18      Controle, and it is the institute that carries out quality 
19      control reviews of all audit firms that must, by law, be 
20      registered with it.  These reviews ensure that each firm 
21      is reviewed at least once every 5 years and, in addition, 
22      the institute performs ad hoc investigations, usually in 
23      response to complaints. 
24                When performing investigations, the institute 
25      only focuses, I have to say, on national GAAP and national  
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 1      GAAS.  Whilst they do have full access to working papers, 
 2      this right does not apply either to the high council or, 
 3      indeed, to the Comitē de Controle.  These two bodies are 
 4      entitled to receive reports prepared by the institute once 
 5      an investigation is complete, but these reports are 
 6      sanitized, if I can use that word, to preserve 
 7      confidentiality and professional secrecy. 
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 8                You see, these two requirements are enshrined in 
 9      Belgian criminal law, with penal consequences.  The 
10      institute cannot divulge any nonpublic information to any 
11      third party, not even to the high council, because these 
12      professional secrecy laws apply equally to the institute, 
13      as they do to other auditors.  There is no way at present 
14      that the institute could report directly to the SEC or 
15      PCAOB, at least not without a change in Belgian law, and I 
16      should also mention that at the moment these laws cannot 
17      be waived by client or audit firm consent. 
18                In conclusion, Mr. Chairman, Belgium has a 
19      robust and effective system of oversight that reflects the 
20      E.U.'s minimum standards on quality assurance as expanded 
21      to satisfy the cultural and historical needs of the 
22      Belgian system.  It is not the same as your proposed 
23      model, but I do believe it gives an equivalent level of 
24      protection to Belgian and to U.S. investors. 
25                Thank you.  
0052 
 1                MR. NIEMEIER:  Very good.  Thank you, Mr. 
 2      Jennings.  Mr. Lerner of KPMG-UK. 
 3                MR. LERNER:  Good afternoon.  I am the global 
 4      head of KPMG's regulatory affairs.  I am also chairman of 
 5      the United Kingdom and, indeed, Irish Professional Ethics 
 6      Committee and, as such, I wholeheartedly support your 
 7      objective of improving financial reporting, governance, 
 
 8      and audit quality and, of course, welcome this roundtable 
 9      as the beginning of a dialogue with foreign regulators and 
10      foreign audit firms around the world. 
11                Clearly, the PCAOB has an important role to play 
12      in the improvements in financial reporting that were 
13      brought on by Sarbanes-Oxley, and KPMG, and I know my 
14      colleagues around the table are fully committed to helping 
15      you meet those goals, and I would like to address my 
16      remarks primarily to oversight and inspection around the 
17      world, hopefully pulling together many of the remarks you 
18      have already heard, but not duplicating them. 
19                Clearly, you as a regulator in the United States 
20      need effective means to oversee firms that submit audit 
21      opinions that are filed with the SEC and relied upon by 
22      the U.S. investors.  However, we believe that the Board 
23      can only work effectively and efficiently if it recognizes 
 
24      the implications of both foreign law and the role that 
25      foreign regulators play.  
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 1                You have, I know, the detailed report on the 
 2      legal analysis of the impact of your rules, and that will 
 3      address many of the detailed questions you have on 
 4      individual countries' jurisdictions outside the United 
 5      States.  However, it is not only the legal impediments 
 6      that give rise to concern, but dual oversight we regard as 
 7      undesirable, being inefficient and costly, where there is 
 8      in place a demonstrably equivalent local regulator. 
 9                You have already heard about many of the 
10      existing and planned arrangements, and to bridge the 
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11      obligations that the Board has under Sarbanes-Oxley with 
12      the issues and impediments that we described, it is 
13      important that the Board continues the dialogue that has 
14      been started at this roundtable, and that dialogue should 
15      establish what oversight regimes are in place and 
16      ascertain then how much reliance the Board can 
17      legitimately place on the work of other national 
18      regulators. 
19                In principle, the Board should be able to rely 
20      on national monitoring regimes that comply with recognized 
21      high minimum standards such as those set out in the 
22      IOSCO's statement of principles for auditor oversight.  
23      This would provide the Board, in our view, with a more 
24      sensible basis and continuous basis of comfort than you 
25      could ever achieve by visits to overseas firms, however  
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 1      regularly you might wish to do that, given the enormous 
 2      resource complexities and complaints of going down that 
 3      route, and it would also overcome the enormous logistics 
 4      difficulties of language, local professional standards, et 
 5      cetera. 
 6                Now, I believe that there are already many 
 7      foreign regulators of equivalent standards to those which 
 8      the Board intends to operate in, but, and I think this is 
 9      an important point to stress, this is a fast-moving scene.  
10      Self-regulation, which was the norm here as in many other 
11      countries in the past, is fast giving way to public 
12      interest oversight for the very reasons that you have 
13      changed here.  Many countries had already moved away from 
14      self-regulation before Sarbanes-Oxley was drafted, and I 
15      have no doubt that that trend around the world will 
16      continue. 
17                In January of this year, the United Kingdom 
18      announced the results of its post-Enron review of the 
19      profession.  It concluded that the body that carries out 
20      the inspections in the United Kingdom was highly regarded 
21      for its integrity and commitment to effective monitoring 
22      of the audit function, but the U.K. Government was 
23      determined not to allow us to become complacent in any 
24      way, and it went on to decide that those operations should 
25      be further strengthened by a new and better-resourced  
0055 
 1      professional oversight board so that all public company 
 2      entities and the auditors of them will be inspected on a 
 3      regular basis by a strengthened team of independent 
 4      inspectors. 
 5                And looking around the world, there are other 
 6      regulators who either have or will follow down the same 
 7      route.  You have heard about Ireland, you have heard about 
 8      Switzerland, and you have heard about Belgium, but don't, 
 9      I think, come to the conclusion, because a country isn't 
10      represented around the table this afternoon that doesn't 
11      mean to say that they're not taking matters seriously. 
12                What I was proposing to do was just to mention 
13      two countries more or less at random that haven't been 
14      mentioned today just to give you a flavor of what is going 
15      on around the world, and the two countries that I was going 
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16      to focus on were Hong Kong and India, probably small 
17      countries in their own way, with small numbers of 
18      registrants, but it is nevertheless symptomatic of what is 
19      happening around the world that the call to arms that 
20      resulted in Sarbanes-Oxley in this country has been heard 
21      elsewhere around the world. 
22                Although the profession in Hong Kong is 
23      currently self-regulated, discussions are in place with 
24      the Hong Kong Government to allow more external 
25      involvement in the regulation of the profession.  The Hong  
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 1      Kong Society of Accountants announced a revision to its 
 2      Investigation and Discipline Committees so that there was 
 3      proper public interest representation on those committees.  
 4      They are harmonizing their accounting and auditing and 
 5      ethical standards with those best practices in the world. 
 6                They asked the U.K.'s joint monitoring unit, the 
 7      inspection unit we set up many years ago, to carry out a 
 8      review of their procedures so that their own inspection 
 9      regime can inform to best practice, and under the Hong 
10      Kong securities and futures ordinance which comes into 
11      effect tomorrow, the SSC is empowered to require 
12      production of records and documents to do with listed 
13      companies, and their powers will include powers of access 
14      to Hong Kong auditors and their work papers and they will 
15      be permitted to cooperate with outside regulators if that 
16      is deemed to be in the public interest. 
17                A similar pattern is emerging in India, where we 
18      have self regulation, still, but an inspection regime is 
19      about to be introduced, towards the end of last year the 
20      Indian Government Commission of Review of the Regulation 
21      of the Accounting Profession setting up independent 
22      quality review boards to strengthen the existing peer 
23      review system and significantly enhancing discipline. 
24                Now, all of those are not intended, clearly we 
25      don't have the time to have a comprehensive tour of  
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 1      regulation around the world.  It is merely to make the 
 2      point that this is a fast-moving scene, and that there are 
 3      many different ways in which you will be able to interact 
 4      with regulators around the world as they strive to improve 
 5      their systems for regulating audit firms. 
 6                I believe today should be seen as the beginning 
 7      of a dialogue with overseas regulators to ascertain how 
 8      the Board can place reliance on the work of those 
 9      regulators and it also should be seen as the beginning of 
10      the development of a global regulatory system to meet the 
11      needs of global capital markets, global investors, global 
12      business and, indeed, the global accounting firms 
13      themselves, and this will not only give benefits in terms 
14      of improved regulation, but also address the concerns that 
15      you've heard about on the costs and practicalities of 
16      double inspection, and also address the legal impediments 
17      that we've also heard about. 
18                Thank you. 
19                MR. NIEMEIER:  Thank you, Mr. Lerner.  
20      Mr. Muter, PWC Canada. 
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21                MR. MUTER:  Thank you, Chairman, Chairman 
22      Donaldson, ladies and gentlemen.  I would like to thank 
23      you for this opportunity to speak here.  As you say, I'm a 
24      partner with PriceWaterhouse Coopers in Canada, and this 
25      is a very important issue for us that we're facing here.   
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 1      My firm alone has over 100 SEC registrants, so you can see 
 2      the impact that this exercise has on us in Canada. 
 3                I would also like to say that we fully support 
 4      the goals of the Act to enhance audit quality and investor 
 5      protection and restore investor confidence.  These are 
 6      common goals that we have and we fully support them, but 
 7      it has been discussed around the table here there are 
 8      certain issues of foreign law and conflicts that will 
 9      affect the ability of foreign firms to complete the 
10      proposed registration form and then work with respect to 
11      the inspection exercise and discipline thereafter, so we 
12      do recognize that those impediments exist. 
13                Our intention is to provide some constructive 
14      comments to contribute to achieving the objectives of the 
15      new framework in an efficient and effective way, and I 
16      think that many of these issues, as has been mentioned 
17      before, can be addressed by the PCAOB working 
18      cooperatively with the foreign regulators, the home 
19      country regulators who have these similar objectives, so I 
20      think very briefly I would just ask that the Board take 
21      the opportunity to work with those home country regulators 
22      to meet those objectives, I think for several reasons. 
23                The first one is that to the extent that the 
24      local laws or impediments can be resolved or addressed to 
25      achieve these objectives, I think it can most effectively  
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 1      be done, most readily be done by the home country 
 2      regulators.  They will have access to the opportunity to 
 3      make the changes, they will know what the issues are, and 
 4      probably be in the best position to address these 
 5      impediments, so that the local regulators could be in the 
 6      best position to deal with those issues.  
 7                Secondly, as has been mentioned by others, the 
 8      local regulators will have their own programs, inspection, 
 9      registration discipline in place, the cooperative 
10      arrangements with them would enable the PCAOB to establish 
11      a reliable mechanism or mechanisms to utilize the work of 
12      those home country regulators, and we think that will be 
13      very important. 
14                And thirdly, such an approach would overcome 
15      duplication.  In other words, we all want to avoid 
16      duplication of oversight and the problems that could 
17      arise, and an effective, cooperative approach we think 
18      would overcome that difficulty. 
19                So very simply, we think that cooperative 
20      arrangements with foreign regulators would ensure that the 
21      objectives of the PCAOB and the home country regulators 
22      can be jointly achieved. 
23                Thank you very much. 
24                MR. NIEMEIER:  Thank you.  Mr. Gilbert of the 
25      Pennsylvania Public Employees' Retirement System.  
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 1                MR. GILBERT:  Yes, thank you for the opportunity 
 2      to address this Board.  My name is Peter Gilbert.  I'm the 
 3      chief investment officer of the Pennsylvania State 
 4      Employees' Retirement System, and our acronym, if you can 
 5      stand one more, is PPERS.  We are one of the oldest and 
 6      largest pension systems in the United States.  We were 
 7      founded in 1923.  We were designed to accumulate and 
 8      manage assets exclusively for the benefit of our members 
 9      and beneficiaries, which number over 200,000 at the 
10      present time.   Current assets are $21 billion.  We are a 
11      well-diversified fund with about a quarter of those assets 
12      invested overseas. 
13                I am neither an accountant nor an auditor nor a 
14      lawyer.  I would like to take a different point of view, 
15      which is that of an institutional investor, and believe 
16      that the audit process is really integral to the 
17      confidence required of financial markets to operate 
18      effectively and in that regard in the last several years 
19      the crisis involving the number of companies both here and 
20      abroad have focused attention on the integrity of the 
21      audit process, particularly its oversight. 
22                The public's trust that audited financial 
23      statements provide an accurate picture of companies' 
24      finances is essential to the confidence that the capital 
25      markets require.  The auditing failures associated with  
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 1      the recent corporate scandals have been a major factor in 
 2      the erosion of that trust, which has had a significant 
 3      effect certainly on our retirement system, capital markets 
 4      generally, and the beneficiaries of that system. 
 5                We believe that global capital markets could be 
 6      made more efficient if accounting standards were 
 7      harmonized on a worldwide basis.  Finding that common 
 8      ground to achieve higher quality standards so that the 
 9      infrastructure of global economy can advance towards an 
10      integrated, international capital market is critical. 
11                With that preface, I would like to say that it 
12      is in the public's interest, but more specifically the 
13      interest of investors in the foreign public accounting 
14      firms should, I believe, at a minimum be required to 
15      register with the PCAOB as they access U.S. public 
16      markets.  Exemption from other areas such as inspection 
17      and enforcement may be desirable if equivalent standards, 
18      procedures and active enforcement are in place, verifiable 
19      and transparent. 
20                If foreign companies seek access to U.S. capital 
21      through U.S. exchanges they should adhere to either the 
22      same or very similar U.S. accounting standards as U.S. 
23      companies.  This is particularly important, I think, for 
24      many institutional investors that invest in passive 
25      indices, where the exposure is not based on in-depth  
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 1      analysis of individual and particular companies. 
 2                It is critical that the audit process be timely 
 3      and transparent and there be active oversight, 
 4      particularly from independent boards of directors, 
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 5      independent audit committees, and independent regulatory 
 6      entities such as the PCAOB. 
 7                Thank you. 
 8                MR. NIEMEIER:  Thank you, Mr. Gilbert.  Mr. Peńa 
 9      of Deloitte & Touche, Chile. 
10                MR. PEŃA:  Thank you, Mr. Chairman.  Members of 
11      the Board and Commissioners and ladies and gentlemen, I am 
12      Jorge Peńa.  I am a partner with Deloitte Touche.  I have 
13      spent most of my 40 years in the profession in Latin 
14      America, starting off with one of the smallest countries, 
15      which is Uruguay, and spending most of the last 20 years 
16      in Chile. 
17                It is obvious that we all support, we definitely 
18      support and I very much support the objectives and the 
19      goals of the Sarbanes-Oxley legislation and the equivalent 
20      legislation and regulations that are being put in place 
21      around the world.  They all have the same effort of 
22      restoring public confidence in the markets, and that is 
23      very definitely supported and approved by us. 
24                For Latin America, and I want to speak a little 
25      bit about Latin America, we come to some different types  
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 1      of markets than what you have been talking about, 
 2      certainly much smaller domestic financial markets, less 
 3      sophisticated, perhaps, investors, or some of them are 
 4      highly sophisticated, but most importantly, markets that 
 5      require vast amounts of capital investment, growing 
 6      companies, growing economies, and that is one of the 
 7      reasons why Latin America is one of the regions that has 
 8      most accessed the foreign markets because it doesn't have 
 9      sufficient power in its domestic markets to raise the 
10      amounts of capital that are needed to develop the region. 
11                This is probably going to be true more and more 
12      so in other developing areas of the world.  The access to 
13      the international financial markets is critical, and 
14      therefore the work done by regulators like the PCAOB is 
15      fundamental, because if they do not have access to these 
16      markets those countries will not grow. 
17                All over Latin America the recent developments 
18      have had effects.  Regulation and regulators have been 
19      empowered or are being empowered to much more active and 
20      important participation in the supervision of standards 
21      and of accounting firms and of the markets in general, and 
22      through IOSCO and other organizations they are in the 
23      process of modifying, increasing, and also streamlining 
24      and uniforming their positions. 
25                They tend to look to other regulators.  They  
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 1      don't tend to invent, because they look to the more 
 2      advanced regulators and especially they look to the U.S. 
 3      because so much of our international capital flows through 
 4      the U.S. markets, so therefore the success of the U.S. 
 5      market is critical, and they tend -- and I am going to 
 6      generalize, but of course one shouldn't, but they tend to 
 7      highly respect the work done in the past by the SEC, and I 
 8      suspect they will tend to look to the PCAOB as well for 
 9      guidance, illustration, and help. 
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10                Therefore, we definitely urge you, all the 
11      regulators around this table and the ones that are not 
12      here represented, and certainly we want to work together.  
13      This would create -- 1) it would make life easier for all.  
14      It will help to ease our duplications, or just differences 
15      that can be overcome.  Convergence is one of the buzz 
16      words of the time, and I think in this area it tends to 
17      work very well. 
18                Also, it will help develop those regulators and 
19      the local markets, which can only be a good thing for the 
20      investors in general, and it is not only the investors who 
21      invest directly through the U.S. markets, but the 
22      counterparts of having active and well-regulated markets 
23      on the other side is what makes ADRs work.  After all, 
24      companies have to be listed on both markets for 
25      arbitration and all the other things to work, and to make  
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 1      a listing in the U.S. make sense. 
 2                And thirdly, I think cooperation will help us 
 3      get around a lot of the legal difficulties that have been 
 4      identified.  As in the U.S., in other countries the local 
 5      regulator has been given by law certain powers that go 
 6      beyond the strict limitation of the law.  They tend to be 
 7      authorized to overcome, legally authorized to overcome 
 8      such questions as access to company information, 
 9      confidentiality and so on, in the fulfillment of their 
10      duties. 
11                Therefore, cooperation could well achieve the 
12      Board's objectives without having to get into the problem 
13      of having to change legislation, which is a much, much 
14      greater problem, because it is really outside the hands of 
15      anybody sitting around this table.  I mean, it is in fact 
16      in the hands of our respective legislators, but we can use 
17      the powers that all the regulators have, and all 
18      regulators do have quite a bit of power in their 
19      respective countries, to overcome some of the problems 
20      that we have seen, so I believe and strongly urge that the 
21      cooperation that already has existed in the past with the 
22      SEC and the foreign regulators be extended to the PCAOB, 
23      and that way we can all work together to improve the 
24      markets, not only the U.S. market but all global markets, 
25      the developed markets in Europe, and the underdeveloped  
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 1      markets in Latin America or elsewhere, and the power of 
 2      the regulators and the work they do to achieve investor 
 3      confidence and higher quality. 
 4                Thank you. 
 5                MR. NIEMEIER:  Thank you, Mr. Peńa. 
 6                Mr. Jennings, and just one more thing we have to 
 7      do.  We have about 10 minutes left. 
 8                MR. JENNINGS:  If you would rather I put my flag 
 9      down, Mr. Chairman. 
10                MR. NIEMEIER:  Please feel free to go ahead and 
11      speak. 
12                MR. JENNINGS:  I did when we spoke last week 
13      raise one issue which has been mentioned a couple of times 
14      today, and in sort of theoretical terms, but I did give an 
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15      undertaking to the middle tier firms that I would raise 
16      this issue, and I feel that as a man of my word I should 
17      do so. 
18                As part of my professional responsibilities I do 
19      come into contact with senior representatives of the 
20      middle tier accounting firms.  This occurs both as 
21      chairman of the CCAB -- it is another one of those 
22      letters -- in Belgium, but also as a regular contributor 
23      to meetings of an informal grouping of European 
24      executives.  This brings together the 12 largest European 
25      accounting networks outside the Big Four, including  
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 1      organizations such as Grant Thornton, BDO, RSM 
 2      International, Baker Tilley International, Moore Stephens 
 3      Europe, Moores Rowland International, to name but some. 
 4                The remarks that I want to raise do raise a 
 5      number of public policy concerns that I think need to be 
 6      considered by the Board.  They have been raised already 
 7      today, but I would just like to make some additional 
 8      comments. 
 9                A number of these organizations represented in 
10      the middle tier group audit either SEC registrants or 
11      substantial subsidiaries, in some cases as the sole 
12      auditor, in some cases such as France or Denmark as joint 
13      auditors, and right now they are considering whether or 
14      not to register with the PCAOB.  That decision not to 
15      register is being driven not by the desire to be 
16      difficult.  It is being driven by commercial 
17      considerations. 
18                If I may quote from an e-mail I received from 
19      one of these firms, they say, we have yet to decide 
20      whether the London firm will register with the PCAOB.  The 
21      member firms of our international network are similarly 
22      considering whether to register.  Our principal concerns 
23      include further exposure to risk, and the administrative 
24      burden of registration and ongoing compliance. 
25                We know that the Big Four firms will at a  
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 1      minimum have to register their practices in nearly 40 
 2      countries, and if they wish not to be excluded from future 
 3      audit proposals of SEC registrants they will, for 
 4      competitive reasons, have to register potentially a 
 5      further 20 or so national practices where there is 
 6      currently no need so to do. 
 7                What the middle tier firms will do is anyone's 
 8      guess, but if they are debating the registration decision 
 9      in a market the size of the U.K., the next biggest market 
10      after Canada, the chances of resignation in smaller 
11      markets must be very high indeed.  According to my 
12      statistics, middle tier audit firms perform the audits of 
13      about 160 foreign SEC registrants worldwide. 
14                I think my basic remark here, Mr. Chairman, is 
15      that at a time when national regulators around the world 
16      are expressing concern about the further concentration of 
17      the Big Four firms following the demise of Arthur 
18      Andersen, it seems unfortunate that one of the 
19      consequences of the Sarbanes-Oxley Act could well be to 
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20      encourage yet further concentration, and this cannot be 
21      what Congress intended or, indeed, cannot be in the public 
22      interest. 
23                Thank you for your indulgence. 
24                MR. NIEMEIER:  Thank you, Mr. Jennings. 
25                We have about seven minutes left in this session,  
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 1      and we have had some very helpful comments.  Thank you, 
 2      all of you for your comments.  A number of you have 
 3      strongly suggested, if not said, that the Public Company 
 4      Accounting Oversight Board can rely on home country 
 5      inspections.  Can the accounting oversight board rely on 
 6      home country inspections to monitor compliance with U.S. 
 7      GAAP and U.S. securities laws? 
 8                Yes, Mr. Wright. 
 9                MR. WRIGHT:  Mr. Chairman, I had my flag up 
10      slightly before your question. 
11                MR. NIEMEIER:  I apologize.  I didn't see you. 
12                MR. WRIGHT:  But I believe that it should be a 
13      fundamental understanding here that the European Union 
14      does not start from zero.  The European Union starts from 
15      registration systems that date from nearly over 20 years, 
16      and oversight systems in every member state which, I said 
17      earlier, take different forms, and we can provide you with 
18      all the information about those different forms. 
19                I want to, if I may, respond to one or two 
20      comments made from the investment community, my colleagues 
21      here on the right from Pennsylvania and Wisconsin.  We 
22      fully share your views of restoring confidence in capital 
23      markets.  Indeed, if you look at how the European capital 
24      markets have reacted post-Enron, post-WorldCom, you will 
25      see, in fact, that they have gone down and suffered in  
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 1      many degrees more than U.S. capital markets, so we fully 
 2      understand what lack of confidence in capital markets is 
 3      all about. 
 4                We totally share those goals, that we need to 
 5      restore confidence in capital markets through working 
 6      together and convergence.  We need global solutions for 
 7      global capital markets. 
 8                Now, if you want everybody to come to the U.S. 
 9      market and reconcile with the U.S. GAAP, sooner or later 
10      in the European Union, as we have chosen international 
11      accounting standards, and we have the goal of an 
12      international capital market in Europe, and we are well on 
13      the way to getting there, to create the legal framework 
14      for doing that, we will have a situation where all U.S. 
15      firms seeking capital in the European market will have to 
16      reconcile to the IAS. 
17                We don't like that solution.  We believe the 
18      right solution is to converge globally, and that's why we 
19      welcome the Norwalk Agreement between the International 
20      Accounting Standards Board and the FASB to work precisely 
21      on that approach, and it is precisely that approach which 
22      we believe should be applicable in the case of oversight 
23      and enforcement, working together as two equal parties 
24      and, indeed, with other international colleagues, to work 
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25      out the way forward, not for one side to impose on the  
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 1      others their model. 
 2                So I do insist that it is very important that we 
 3      use these ideas that have been expressed today from a 
 4      number of us around the table to think very carefully 
 5      about the implications.  The conflicts of law are very 
 6      real.  We will come onto the data protection problems, 
 7      perhaps, in the next section.  These are very serious. 
 8                Finally, Chairman, I would like to say that, can 
 9      we imagine a world -- can we imagine a world here where 
10      all U.S. audit firms would have to register in the future 
11      European Union with 25 different national oversight bodies 
12      in 19 different languages?  That is not the world we want.  
13      That is not the world we want, but in order not to have 
14      that world, we believe that it is important to work 
15      together, respect equivalence, respect sovereignty, and 
16      move forward on that basis of finding global solutions to 
17      global problems.  We do not want to have these conflicts.  
18      We want to find compatible, convergent solutions. 
19                Thank you very much. 
20                MR. NIEMEIER:  Thank you, Mr. Wright. 
21                Mr. Haas. 
22                MR. HAAS:  Thank you, Mr. Chairman.  Only to 
23      give you in nontechnical terms an answer to your question 
24      I take the example of Switzerland.  Others of my 
25      colleagues could take other national examples.  
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 1                The Swiss law prohibits direct inspection action 
 2      to be conducted in Switzerland by agents of an entity 
 3      which exercises public functions like, for example, the 
 4      PCAOB.  No direct inspection action can be exercised in 
 5      Switzerland.  Swiss penal law prohibits release of 
 6      economic secrets to a foreign entity, once again, like the 
 7      PCAOB. 
 8                No waiver is possible, as it is penal law, and 
 9      Swiss professional accounting secrecy data protection, 
10      banking secrecy laws protect the confidentiality interests 
11      not only of the audit client but also of the audited 
12      client's clients, partners, et cetera.  Any release would 
13      require consent of these third parties, which for obvious 
14      reasons is at least difficult to obtain.  Thus, any 
15      inspection could not relate to data information, work 
16      papers, et cetera, containing the full extent of third 
17      party information. 
18                You have this all in detail in the submission we 
19      gave to you some days ago. 
20                MR. NIEMEIER:  Yes, thank you, Mr. Haas. 
21                Mr. Muter. 
22                MR. MUTER:  Speaking with respect to Canada, I 
23      believe the opportunity does exist, the opportunity does 
24      exist to establish some sort of reliance by the PCAOB on 
25      the equivalence of the CPAB regime in Canada.  The two  
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 1      programs are being developed at a similar time with an 
 2      opportunity to recognize the needs of each other, and I am 
 3      just speaking from listening and reading on this subject 
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 4      myself, but I think some arrangement could be reached 
 5      whereby the PCAOB could rely on the activity. 
 6                MR. NIEMEIER:  Very good, thank you. 
 7                Mr. Grewe. 
 8                MR. GREWE:  Thank you.  Mr. Chairman, just 
 9      briefly to comment on the particular point about whether 
10      in a country like the U.K., where we clearly have home 
11      country inspections, it could look at compliance with the 
12      U.S. GAAP, ethics, and independence standards. 
13                I think, and I stand to be corrected by U.K. 
14      colleagues who happen to be here with various hats on 
15      around the table, I think it unlikely that our existing 
16      joint monitoring unit would put any particular focus on 
17      that.  The framework in which it is set up, certainly 
18      under our law is to focus on the audit of the U.K. 
19      companies to U.K. requirements. 
20                That said, I think this shows exactly the sort 
21      of area where there needs to be discussion and debate, 
22      because I think somewhere in there is the makings of a 
23      practical way forward.  Yes, there are problems to be 
24      overcome, but there is not a sort of simple way of willing 
25      it to happen.  
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 1                There would need to be an understanding and 
 2      arrangement, not the least on, presumably in order to 
 3      provide the information to the Board on those particular 
 4      topics to give you the sort of assurance to find ways and 
 5      gateways in which the information can be transferred, and 
 6      that takes in some of the other issues we have talked 
 7      about, and they may vary between countries, but I think, I 
 8      very much doubt at the moment that is something that is 
 9      routinely looked at. 
10                I think U.S. GAAP has actually come in, in any 
11      event, not all that long ago as a formal requirement from 
12      the SEC on overseas registrants.  I think we would call it 
13      creeping into audit reports for the last, perhaps 3 or 4 
14      years, as a formal requirement. 
15                Thank you. 
16                MR. NIEMEIER:  Thank you.  Mr. Matsuo. 
17                MR. MATSUO:  Well, thank you very much, and I 
18      basically support the idea that Mr. Wright of the European 
19      Commission states, although Japan is not a E.U. country, 
20      a member country, and in addition to that I would like to 
21      add that, well, from the U.S. investors' point of view 
22      that the high quality auditing is very important, but we 
23      have to note that for example the Japanese corporations 
24      which are listed on the New York Stock Exchange choose by 
25      themselves to be listed in the New York Stock Exchanges.  
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 1                But with regard to the audit firms which audit 
 2      these corporations, the listed Japanese corporations in 
 3      the United States, they have not actively chosen to audit 
 4      the listed corporations in the United States, so it is 
 5      okay for the listed Japanese corporation to be subject to 
 6      the U.S. securities laws, but that does not necessarily 
 7      mean that the Japanese auditing firms also treat it, or 
 8      also are required to be registered with the PCAOB. 
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 9                Thank you. 
10                MR. NIEMEIER:  Mr. Lerner. 
11                MR. LERNER:  I would like to just come back to 
12      the question I think you did pose, to what extent would 
13      the PCAOB be able to rely on foreign company inspections 
14      to give the comfort that they need on U.S. GAAS and 
15      independence? 
16                John Grewe is absolutely right, it is not a 
17      current focus of the U.K. inspection regime, but in the 
18      same way as we are asking for something from you in this 
19      respect, you have a right, I think, to ask for something 
20      from us, and we have the obligation to come up with a 
21      constructive way in which those comforts can be given to 
22      you. 
23                If that means some strengthening of the 
24      resources available to the independent monitoring unit, 
25      then that is something that needs to be looked at, because  
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 1      if the end game is worthwhile in terms of mutual 
 2      recognition, then there is a price to pay in terms of 
 3      putting more resources.  Then I think that is a price we 
 4      should look seriously at.  That is in my view all part of 
 5      the dialogue that is to come. 
 6                MR. NIEMEIER:  Very good.  Thank you, Mr. 
 7      Lerner. 
 8                Mr. Devlin. 
 9                MR. DEVLIN:  Just briefly, I think your question 
10      is a very fine one, and it enables me to point to a couple 
11      of issues that arise from it.  The first is on the 
12      strictly narrow point, should you be able to rely on home 
13      country inspection and regulation.  As I said previously, 
14      FEE is of the view that that is the most effective for 
15      legal and other reasons, providing, perhaps, of course 
16      that the particular national system meets some agreed 
17      principles and criteria that are established, and which, 
18      if a regulatory dialogue takes place, you can have a large 
19      say in determining. 
20                As my colleague, Mr. Lerner said, I see no 
21      reason why, if you have a particular focus on U.S. GAAS and 
22      U.S. GAAP, any home inspection system could not be 
23      extended to encompass such things. 
24                Thirdly, I would use this opportunity to pick up 
25      on the point very eloquently made by Mr. Gilbert about the  
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 1      importance of convergence.  If we have convergent 
 2      standards in financial reporting, if we have them in 
 3      auditing, which we could do, and which your board could 
 4      have a very important role in International Assurance 
 5      Board standards, and which are to be adopted probably in 
 6      Europe from 2005 on, and if we have some common 
 7      understandings about the quality of regulation and 
 8      supervision of the profession, then I would have thought 
 9      that the position of investors is vastly improved, because 
10      we are getting closer to a common language. 
11                It may be spoken in different accents, and it 
12      may be there are slight variations in how it is done, but 
13      I think that your question pushes us toward a renewed 
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14      commitment to supporting global standards for global 
15      markets and doing everything we can to get convergence so 
16      that the whole thing works better, and that I believe to 
17      be true of oversight as with other elements of the 
18      convergence equation. 
19                As Mr. Lerner said, I am sure the profession can 
20      help you by supporting the sort of thought that might be 
21      at the back of your mind about the short term issue of 
22      U.S. GAAS independent standards and so on needing to be 
23      specifically included in quality review programs.  I don't 
24      see that as a problem of principle. 
25                MR. NIEMEIER:  Thank you, Mr. Devlin.  
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 1                Well, we are on the verge of breaking, the 
 2      unpardonable, getting into our break.  We will break for 
 3      10 minutes and come back at, let's say, 4:05.  We will 
 4      shorten it just a tad, and we want to still discuss access 
 5      to non-U.S. work papers as well as registration issues. 
 6                (Recess.) 
 7                MR. NIEMEIER:  We will start with the second 
 8      session.  If anyone in the audience has a question and 
 9      filled out an index card, if they would raise their hand, 
10      someone will come by and take it from you.  We have had, 
11      obviously, a very healthy discussion so far.  One of the 
12      issues related to the first session, which certainly is 
13      related to the second session also, is access to non-U.S. 
14      firm work papers. 
15                We want to understand a little better what 
16      impediments there would be to actually obtaining, that is, 
17      the Public Company Accounting Oversight Board obtaining 
18      access to the work papers of non-U.S. firms.  A number of 
19      you have already commented on it.  We have an 
20      understanding that there may be some conflicting laws, but 
21      the idea, for example, Dr. Knorr, that you had mentioned 
22      that the third parties may be a problem, but it sounded 
23      like at least as far as the audit firms were concerned, 
24      the issuers may be willing to give a consent. 
25                DR. KNORR:  Well, from the German point of view  
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 1      I can only say that access to work papers causes exactly 
 2      the same problems as disclosure of any other information, 
 3      which means that if the work papers contain secrets which 
 4      are not secrets of the firm but by third parties, which 
 5      may be contracts which are confidential, et cetera, we 
 6      have the same problems.   The same legal impediments will 
 7      apply to that question. 
 8                MR. NIEMEIER:  But you seem, for example, in 
 9      what you are talking about now, at least as far as the 
10      work papers are concerned, there is some portion of the 
11      work papers that may be actually obtainable. 
12                DR. KNORR:  Those that contain no secrets that 
13      are not at the disposal of the firm, so if the firm 
14      consents, the auditor is able to give access to the work 
15      papers, but the firm itself, the audited firm may not have 
16      the authority to dispose of all the work papers, and we 
17      have to take those up, maybe personal information which 
18      contradicts the data protection law, or maybe contracts 
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19      with third parties, et cetera, where there is a contract 
20      about confidentiality, for example, in a takeover case.  
21      Sometimes they agree confidentiality with a third party so 
22      they can't authorize somebody else to have access to the 
23      work papers. We would have to take those out. 
24                MR. NIEMEIER:  Thank you, Dr. Knorr. 
25                Mr. Wright.  
0080 
 1                MR. WRIGHT:  Thank you again, Chairman.  I 
 2      mentioned earlier problems, serious problems on these 
 3      matters with three of our member states, France, Belgium, 
 4      and Luxembourg.  One of our member state's regulatory and 
 5      legal system prohibits as a matter of sovereignty 
 6      inspection of this type on their national territory. 
 7                I said earlier that their auditors are bound by 
 8      professional secrecy to protect the facts and activities 
 9      and information relative to their role.  You have heard 
10      the explanation from our German colleague.  In Sweden, 
11      auditors can only provide information to the Supervisory 
12      Board of Public Accountants.  If the client could be 
13      harmed, such information is protected by law, same 
14      situation in Finland as well. 
15                If we stray into the area of data protection we 
16      also enter into -- I mean, should the work papers contain 
17      sensitive personal information, we enter into a minefield 
18      of mind-boggling legal complexity which I think you maybe 
19      perhaps want to deal with later, but it would also run 
20      into very serious problems that this would be counter to 
21      European law, would require the data subject to an 
22      agreement, and even in some member states that may not be 
23      sufficient if it was self-incrimination. 
24                So there are here a large number of significant 
25      legal difficulties, and we are prepared to put those on  
0081 
 1      paper and explain them to you should that be of help to 
 2      you. 
 3                Thank you. 
 4                MR. NIEMEIER:  Thank you.  Yes, Mr. Grewe. 
 5                MR. GREWE:  Thank you.  Just a brief comment.  I 
 6      think we shouldn't think that the starting point for 
 7      discussion on audit working papers as if there has never 
 8      been any cases in the past when there has been a question 
 9      of whether or not U.S. regulatory authorities should have 
10      access to overseas audit working papers. 
11                Indeed, there is, I suspect, quite a long 
12      history which I think, to be fair, has been quite a 
13      difficult one, even where there are agreements or 
14      memoranda between the U.S. and other countries which are 
15      meant to sort of regulate that flow of information, so I 
16      suspect that those sorts of arrangements need to be looked 
17      at. 
18                I think the view is from the U.S. perspective 
19      that they have not always worked the way you would have 
20      liked them to have worked.  I think it is just part of a 
21      starting point to look at those, but I agree also with 
22      what I think David Wright has said, in that many of the 
23      issues raised are, if you like, the same ones under a 
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24      slightly different guise of disclosure of any information 
25      under all those requirements.  
0082 
 1                I think without going on in any detail the U.K. 
 2      requirements, which I am not incredibly familiar with, I 
 3      think informed consent, to one of the points we discussed 
 4      earlier, by those whose data it is, is obviously only a 
 5      central requirement which doesn't, even in the U.K., sort 
 6      out all of the problems for exactly the reasons given 
 7      about third party information, or employee 
 8      confidentiality. 
 9                Now, it depends what sort of information is in 
10      there which would be transferred, so I think overall that 
11      again is an area where there needs to be more discussion 
12      and thought, but we're not starting from a completely 
13      blank piece of paper.  It may not be a very neat piece of 
14      paper at the moment, but there is some information by way 
15      of background. 
16                Thank you. 
17                MR. NIEMEIER:  Thank you, Mr. Grewe.  Mr. 
18      Matsuo. 
19                MR. MATSUO:  Thank you, Chairman.  The issue of 
20      the audit papers, it is the duty of CPAs of keeping 
21      information confidential.  Under the Japanese CPA law, 
22      section 27 stipulates that the CPA should not leak or use 
23      their confidential information obtained through their 
24      services without just reason, so this means if there is a 
25      justified reason they can use that information, but this  
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 1      reason includes only, for example,the consent of the 
 2      insured or the legal necessity of the Japanese auditor 
 3      oversight body, and this does not, I think, include in the 
 4      case of the request of the Japanese auditor, or auditing 
 5      firm, to provide the information such as the audit papers.  
 6      I don't think they discharge the CPA's legal duty of 
 7      keeping the information confidential. 
 8                Thank you. 
 9                MR. NIEMEIER:  Thank you, Mr. Matsuo.  Mr. 
10      Devlin. 
11                MR. DEVLIN:  Thank you, Chairman.  Just on this 
12      issue, I think it illustrates well one of the reasons why 
13      FEE thinks that regulation and inspection and so on works 
14      best at national level if set at a sufficiently high 
15      benchmark. 
16                It is also because it overcomes immediate 
17      problems, legal problems of access and so on that might 
18      otherwise be present.  I would reiterate that FEE made an 
19      informal survey and identified countries such as Belgium, 
20      France, Finland, Luxembourg, and Sweden where the law 
21      seems even more strict than the general sort of 
22      obligations of confidentiality, and we would emphasize 
23      that an audit firm, much as we might like to, an audit firm 
24      cannot commit itself to doing something which is in 
25      contradiction with domestic law and regulation which may  
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 1      be subject to criminal sanctions. 
 2                So even where the issue of consent from a client 
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 3      might appear to solve the problem, and there are several 
 4      countries where that at first sight might seem to be the 
 5      case, other complications of a genuine character do seem 
 6      to come into it, such as sensitive personal data, and any 
 7      obligations the client might have to respect 
 8      confidentiality themselves, which might not be every case, 
 9      but it seems to me that this all illustrates the 
10      complexity of the issue, and it seems to me also to 
11      illustrate why working through a dialogue with time is 
12      worthwhile in achieving your objectives.  It should help 
13      to strengthen domestic regulation where that is necessary.  
14      It should put you in a position to be able to demonstrate 
15      that you are fulfilling your public interest function, and 
16      I think to get to that position we do need time. 
17                People earlier have spoken to one year.  I am not 
18      sure what the time is, but let us say a year.  I think 
19      that sounds sensible, including so as to solve this issue 
20      of working papers, and to understand it better.  The 
21      trouble is to find oneself in a position where you are 
22      faced with a commitment on the part of an accounting firm 
23      that you don't really understand the implications of, and 
24      I think that so far as the Board is concerned it is very 
25      important that you do put yourself in a position to have a  
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 1      full understanding of the consequences of your 
 2      registration requirements, and I think that will take 
 3      time, hence my emphasis on that. 
 4                MR. NIEMEIER:  Thank you, Mr. Devlin.  Chairman 
 5      Thiessen. 
 6                MR. THIESSEN:  Thank you, Chairman.  I should 
 7      preface my response to your question by saying that I'm 
 8      neither a lawyer nor an accountant, so you have to take 
 9      whatever I say with that in mind.  It does seem to me that 
10      obviously you need the consent of the audited firm, and 
11      there may be some information that would run into legal 
12      restrictions. 
13                I guess what I keep hoping is that it would be 
14      possible to organize some kind of memorandum of 
15      understanding when there is a problem that you are worried 
16      about, that we can make arrangements which would provide 
17      you with the information you want, including working 
18      papers, subject to whatever legal constraints there are on 
19      us in doing it in a certain privacy or third party 
20      information.  I don't see why we can't work it out. 
21                MR. NIEMEIER:  Thank you, Mr. Thiessen.  Mr. 
22      Haas. 
23                MR. HAAS:  Thank you, Chairman.  To answer your 
24      question, you find a detailed legal explanation in the 
25      papers we submitted.  I could sum up like this.  If you  
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 1      would have the consent of everybody involved, you could 
 2      get working papers of the auditing firm, but we have in 
 3      the Swiss legal system, in the penal law a clause which 
 4      forbids everybody to work with a foreign entity, with a 
 5      foreign authority. 
 6                I can cite this nice little article that you see 
 7      the legal problems involved, whoever searches out 
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 8      manufacture or business secrets in order to make them 
 9      accessible to a foreign official, public body, or 
10      organization to a foreign private company or their agent 
11      shall be sentenced to imprisonment, or in civil cases 
12      penal servitude.  In addition, a fine may be imposed.  You 
13      see, this will be in a quite different situation if they 
14      give working papers to you. 
15                MR. NIEMEIER:  Thank you.  Ms. Drought. 
16                MS. DROUGHT:  Thank you.  I wanted to speak a 
17      little more generally about the enforcement aspect of the 
18      Board's powers.  From SWIB's perspective, the legislation 
19      was very important in that it gave the oversight board 
20      real enforcement and sanction powers, and therefore we do 
21      want to emphasize that we don't believe exemptions would 
22      be appropriate with respect to foreign firms.  However, we 
23      do support cooperation with home country regulators. 
24                Having said that -- and I just wanted to address 
25      we have heard a lot about the conflicts of law problems,  
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 1      and I just wanted to emphasize that SWIB has every 
 2      confidence you can work it out, as you have in the past.  
 3      This is not the first time that the Commission's rules 
 4      have had foreign implications.  I note with the auditor 
 5      independence release there were similar concerns about 
 6      conflicts with employment laws and so forth of foreign 
 7      jurisdictions, and in some cases the Commission made 
 8      accommodations and also noted that the dialogue will just 
 9      have to continue and see how this goes in the future to 
10      see how it's monitored. 
11                And finally, I did note with respect to the 
12      enforcement problems the reading I've done notes that with 
13      respect to foreign firms the SEC staff stated that they 
14      just haven't gotten cooperation, and the enforcement 
15      efforts have been largely hampered by resistance from 
16      foreign regulators in certain instances, and I am 
17      confident that we are reaching more convergence and 
18      cooperation, but I just would like to emphasize that 
19      keeping that in mind, exemption from the inspection and 
20      enforcement powers would not be in keeping with the 
21      legislation. 
22                Thank you. 
23                MR. NIEMEIER:  Thanks, Ms. Drought.  Mr. Wright. 
24                MR. WRIGHT:  Thank you, Chairman.  I would like 
25      to support what Chairman Thiessen said from Canada.  I  
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 1      think he's put his finger on the right way forward on this 
 2      audit working paper issue.  That is precisely the solution 
 3      that we have put forward to both the SEC and the Board in 
 4      our analysis, and detail of issues on the Sarbanes-Oxley 
 5      Act.  We think this could come under the scope of the one- 
 6      year proposal, that moratorium and proposal to work out 
 7      all these complex issues, and so we very much agree with 
 8      our Canadian colleague. 
 9                Thank you. 
10                MR. NIEMEIER:  Thank you, Mr. Wright.  Let's 
11      move on to a different issue.  Assuming that the Public 
12      Company Accounting Oversight Board proceeded in required 
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13      registration, would it be feasible for the firms to 
14      actually register within the 180 days?  Yes, Mr. Lerner. 
15                MR. LERNER:  While nothing is impossible in this 
16      world, I think in most of the firms in our network it 
17      would be virtually impossible, because of the volume of 
18      data that is requested in the registration process, the 
19      distance back that you need to go in order to identify 
20      that data, and the consents you need to obtain before 
21      sending it. 
22                Just to give one specific example, the 
23      requirement to get details of all criminal and civil 
24      actions going back ten years would require examination for 
25      each of the forty or so firms that we need to register around  
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 1      the world outside the U.S., examination of literally 
 2      hundreds of file matters to determine whether they came 
 3      within the definitions that you indicate in the rules, 
 4      after, of course, we translated the definitions in your 
 5      rules into U.K. legislative parlance.  That will require 
 6      the retrieving of files from archives and the analysis of 
 7      each of those many hundreds of files, and that is just one 
 8      aspect of the registration. 
 9                The fee data that we are required to collect is 
10      not in the way in which we normally analyze our fee data, 
11      so we'll have to manually rework it, et cetera, et cetera, 
12      et cetera, so I think the short answer to the question is, 
13      virtually impossible. 
14                MR. NIEMEIER:  And additional time required? 
15                MR. LERNER:  I think that will vary from firm to 
16      firm, depending on the size of the firm and depending on 
17      its own systems.  I would certainly believe that if we 
18      were talking about a moratorium of one year in order to deal 
19      with the other issues that we have outlined this 
20      afternoon, then within that period we would comfortably be 
21      able to assemble all the required data and do the required 
22      analyses. 
23                MS. GILLAN:  May I ask a question?  To try to 
24      avoid being separated by common language, I was hoping we 
25      could get a mutual understanding of moratorium.  Is it  
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 1      being contemplated that this Board would put on hold any 
 2      decision about registration of foreign auditors of U.S. 
 3      registrants for a year, or that there would be an 
 4      agreement that registration would begin in one year hence? 
 5                MR. LERNER:  I suspect that if you went around 
 6      this room and asked everybody, whatever their mother 
 7      tongue was, what they understood by the word moratorium, 
 8      you would come to probably as many different answers as 
 9      there are people around the world, somewhere between those 
10      two spectrums. 
11                I think you're right that some of the 
12      contributors have had one of those in mind and some have 
13      been at the other end of the spectrum.  It would be wrong 
14      for me I think to opine on which end of the spectrum I 
15      personally would be, because I would only upset 90 percent 
16      of the people around the table. 
17                MS. GILLAN:  I appreciate that.  Thank you. 
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18                MR. NIEMEIER:  Thank you.  Mr. Muter. 
19                MR. MUTER:  I think some of these issues overlap 
20      with the issues we have spoken about before the break.  I 
21      think there is an issue here that spans them, and that is 
22      the time frame needed to address those issues when it 
23      comes to registration, so there is that issue out there, 
24      but beyond that, some of the data is more difficult for 
25      foreign firms to generate.  
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 1                For example, with respect to fees for auditing, 
 2      that is not something that would have been required going 
 3      backwards for foreign registrants.  It will be going 
 4      forward, but they won't have that information going 
 5      backward, so that sort of information will be more 
 6      difficult, extremely difficult to compile on a historic 
 7      basis. 
 8                There are also the questions of interpretation 
 9      of some of the matters that might be more difficult in 
10      foreign jurisdictions than domestically with respect to, 
11      for example, issues around litigation and professional 
12      matters that need to be disclosed.  The practices and so 
13      on in different countries might be different to make the 
14      accessibility to that information more difficult, so those 
15      things all suggest more time is needed. 
16                MR. NIEMEIER:  Very good.  Thank you.  Mr. Peńa. 
17                MR. PEŃA:  Mr. Matsuo said much of what I would 
18      say, so this will be short, but obviously we can achieve 
19      registration within a reasonable period of time if we get 
20      around some of the legal impediments and the real 
21      difficulties by maybe making a more streamlined 
22      registration that is envisaged in the current rules. 
23                I'm not saying that this information may not, 
24      once we work out how we get around the legal impediments, 
25      may not be required later, but obviously putting it in now  
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 1      makes it impossible for some firms to register at all, and 
 2      we're saying it's a matter of law.  It's not a matter of 
 3      will.  It's not a matter of pouring in more and more 
 4      resources, putting in thousands of accountants to go back 
 5      through our back files or whatever.  It's just that we 
 6      cannot do it if it's required. 
 7                If it's either a voluntary thing or something 
 8      that could be added later, once we work out the issues, 
 9      that will be fine, and I think we have come to this sort 
10      of arrangements in the past.  It would be nice to have all 
11      the information up front, but it may not be possible, and 
12      it probably is better to have some of the information than 
13      none at all, and that's just something I think you will 
14      have to consider in your own deliberations and in your 
15      discussions with the other regulators, what is feasibly 
16      possible to be requested without coming across a major 
17      stumbling block from another country. 
18                And again, you may have to consider some 
19      registration information that is slightly different than 
20      what you're requesting from U.S. companies just because it 
21      is illegal or impossible to meet without breaking the law 
22      elsewhere. 
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23                MR. NIEMEIER:  Thank you, Mr. Peńa.  Dr. Knorr. 
24                DR. KNORR:  It is beyond the power of the 
25      registrant, I think, to judge what time is needed if there  
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 1      is a minority of ex-employees that left the firm in 
 2      conflict, or former clients which you lost because of 
 3      litigation, and they have to consent.  They might take the 
 4      cases to court, and that takes a year or more.  That's 
 5      beyond our power. 
 6                If, on the other hand, you have to sign a 
 7      commitment that you complied in every single case with the 
 8      listings you want, there should be either an exception, or 
 9      tolerance or whatever, otherwise a small minority of data 
10      missing would lead to not signing the commitment, so 
11      that's a problem.  It is not in the hands of the 
12      registrant. 
13                MR. NIEMEIER:  Thank you, Dr. Knorr.  Mr. 
14      Devlin. 
15                MR. DEVLIN:  Well, just briefly, I referred 
16      earlier, we all have heard about the potential legal 
17      issues, but it is necessary I think to make a 
18      comprehensive examination of the legal consequences and to 
19      identify any impediments to registration.  That's one big 
20      reason why time is needed.  A second reason is the 
21      extensive nature of the information sought.  FEE's initial 
22      discussion of this in terms of the practical collection 
23      and verification of the data is that it's likely to be 
24      very challenging, and we particularly emphasized the 
25      extreme challenge that might pose to smaller firms.  
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 1                Overall, this seems to put very much in 
 2      question, as Dr. Knorr has mentioned, the ability of 
 3      firms -- we suspect from our initial discussion it puts in 
 4      question their ability to deliver on what they are invited 
 5      to promise, a situation which any accounting firm would 
 6      feel extremely uncomfortable with, and speaking on behalf, 
 7      if you like, of the European profession, we have very 
 8      grave concerns about the timetable that is indicated. 
 9                MR. NIEMEIER:  Very good.  Mr. Jennings. 
10                MR. JENNINGS:  Thank you, Mr. Chairman.  Just a 
11      brief remark.  I mean, right now the foreign firms find 
12      themselves between a regulatory rock and a hard place, and 
13      that is not a comfortable place to be. 
14                On one side we have the PCAOB taking a very firm 
15      stance on registration.  On the other side we have the 
16      European Commission and the other regulators around this 
17      table saying they don't believe registration is required, 
18      and what we would like to see is this one-year period during 
19      which time the regulators around the world reach agreement 
20      as to what is and what is not required, and then, of 
21      course, the firms will comply.  We are not looking for a 
22      way out.  We are just looking for a way forward. 
23                Thank you. 
24                MR. NIEMEIER:  Thank you, Mr. Lerner. 
25                MR. LERNER:  I just wanted to give you perhaps a  
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 1      bit of color to back up my earlier remarks about some of 
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 2      the difficulties.  Item 5.5 of the application for 
 3      registration talks about other proceedings, and A.3 talks 
 4      about an accountant, that rising out of such person's 
 5      contact with an accountant that involves the violation of 
 6      section 152, 1341, 1342, 34348, 49152, -153, -159, et 
 7      cetera, of title 18 of the United States Code, or the 
 8      substantial equivalent non-U.S. statute. 
 9                So I have to, in each of the 40 jurisdictions 
10      around the world that I'm responsible for organizing the 
11      registration of my firms for, I have to go through all the 
12      domestic legislation and find out, with the help of both 
13      local law, lawyers and U.S. lawyers what the equivalent 
14      criminal code is in the local jurisdiction in order that I 
15      can then analyze all my files against that.  I think that 
16      gives you perhaps a practical idea of the scale of the 
17      undertaking involving the registration of 40 firms. 
18                MR. NIEMEIER:  Very good.  Thank you, Mr. 
19      Lerner.  Mr. Wright. 
20                MR. WRIGHT:  Thank you, Chairman.  I think this 
21      is a very problematic deadline.  I'd like to use a 
22      directive about data protection to illustrate the 
23      difficulties that our member states and our auditors will 
24      face. 
25                Directive 19-95-46 of the European Union prohibits  
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 1      the transfer of personal data outside the European Union 
 2      to countries that do not provide adequate data protection 
 3      in accordance with the directive, and I think many in the 
 4      United States are well aware of this directive. 
 5                Now, personal data in this context would 
 6      certainly cover details of accountants, information on 
 7      civil or criminal actions, disciplinary issues, sanctions, 
 8      and so forth.  Those are sensitive issues.  Now, one way 
 9      around that would be to have a safe harbor data flow 
10      contractual clause.  Unfortunately the present clauses, as 
11      I understand, do not cover financial services issues, and 
12      therefore we could be in a situation whereby it would be 
13      legally impossible to transfer this data requested. 
14                Furthermore, for sensitive information, consent 
15      is required by the data subject under this directive, and 
16      this would be certainly applied by our member states in a 
17      very rigorous manner.  That consent must be freely given, 
18      specific, informed. 
19                Furthermore, I read in article 8.5 of this 
20      directive that the processing of data relative to 
21      offenses, criminal convictions and so forth, may be 
22      carried out only under the control of official authorities 
23      in the member states, so you see here a number of very 
24      complex legal questions which would be faced by our 
25      auditors and by our member states in the application of  
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 1      the current draft from the PCAOB. 
 2                I use that as simply an illustration to suggest 
 3      that this 180-day deadline looks extremely difficult from 
 4      a legal perspective. 
 5                Thank you very much. 
 6                MR. NIEMEIER:  Thank you, Mr. Wright.  
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 7                Chairman Thiessen. 
 8                MR. THIESSEN:  I must say, as we have talked 
 9      about the registration issue I had in mind something that 
10      would initially require much less information than you are 
11      proposing. 
12                My reaction was that I wanted to define the 
13      universe of firms, accounting firms doing public audit.  I 
14      wanted to know which public companies they were auditing, 
15      and I wanted to know all those people in their firm who 
16      were engaged in doing that, and then follow it up later 
17      with more extensive information depending on what we felt 
18      we needed as time went by, but I thought the initial 
19      registration could be something rather more minimal, and I 
20      was wondering whether you had considered that approach, as 
21      opposed to the large amount of information that you are 
22      asking for initially. 
23                MR. NIEMEIER:  At this point we certainly have 
24      an open mind about what registration means when it comes 
25      to non-U.S. auditors.  It is an issue that we have wanted  
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 1      to have not only written comments, but enough to have this 
 2      roundtable.  It is certainly something we need to study 
 3      based on your comments. 
 4                MS. GILLAN:  I would add, though, that the 
 5      content of the registration is prescribed in a fair degree 
 6      of detail in Sarbanes-Oxley itself.  Our proposed 
 7      registration only in very minor respects even varies, goes 
 8      further than Sarbanes-Oxley, and it's only really in order 
 9      to reasonably obtain the information that is prescribed by 
10      Sarbanes-Oxley. 
11                Now, this again is for each registered public 
12      accounting firm and doesn't address the exemption issue, 
13      but our registration package as initially proposed is 
14      really very limited to the law. 
15                MR. THIESSEN:  And you have no flexibility with 
16      respect to timing? 
17                MS. GILLAN:  We have flexibility with respect to 
18      timing for the foreign auditors. 
19                MR. THIESSEN:  But not for domestic ones? 
20                MS. GILLAN:  No, except on a case-by-case basis. 
21                MR. NIEMEIER:  The mandate is clear when it 
22      comes to us. 
23                MR. THIESSEN:  I thought you had some timing 
24      flexibility in that. 
25                MR. NIEMEIER:  We would be open to how you  
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 1      interpret that. 
 2                (Laughter.) 
 3                MR. THIESSEN:  Well, it's a good economist's 
 4      interpretation rather than a good lawyer's interpretation, 
 5      obviously. 
 6                MR. NIEMEIER:  Mr. Grewe. 
 7                MR. GREWE:  Thank you,  Chairman.  Just a brief 
 8      point, talking about proposals to extend the time frame 
 9      for foreign accounting firms, I just don't want us to get 
10      confused on some of the points that have been made around 
11      the table, and slip from what was being said earlier, 
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12      which was essentially I think that more time was needed to 
13      consider in a sense the principle of registration and also 
14      were there to be registration, what sort of information 
15      should be requested, rather than saying that an extension 
16      of the time was really just to enable the audit firm the 
17      time to collect the information as prescribed. 
18                There was certainly a more fundamental reason 
19      for extending the time scale than the one we are talking 
20      about now.  It is really just a point of clarification to 
21      avoid the one slipping into the other, which I think could 
22      happen. 
23                MR. NIEMEIER:  That's fair.  Thank you. 
24                Let's focus on another issue related to 
25      registration.  I'm sorry.  
0100 
 1                MR. MATSUO:  In addition to that, we have a 
 2      language problem. 
 3                MR. NIEMEIER:  Thank you.  Let's focus on Form 
 4      1, the form we propose.  Do you believe that there are 
 5      certain portions of it that are inapplicable, that certain 
 6      aspects of it should be modified?  Do any of the 
 7      requirements in proposed Form 1 conflict with the laws in 
 8      your jurisdiction? 
 9                MR. DEVLIN:  I can offer you just some initial 
10      comments from FEE, but I would point first of all to the 
11      whole principle of whether a regulatory dialogue might not 
12      deal with the matter in a better and more effective way, 
13      thereby fulfilling your mandate in a more definite and 
14      quicker way than by registration in the first place, but 
15      putting that to one side, in this case there seems to the 
16      members of FEE's council to be considerable ambiguity 
17      about some of the terminology used. 
18                I mean, the example we have quoted in our 
19      comment letter is what might be constituted by pending 
20      legislation.  Depending on your legal system, you could 
21      have an investigating judge.  Might a preliminary 
22      investigation by him count as a pending case, or at what 
23      point does it become pending in the sense it is meant in 
24      America?  That's a small example of it. 
25                There are also the sort of instances which Mr.  
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 1      Lerner has pointed out, the difficulty of establishing 
 2      what is the comparable law, the results of the language 
 3      difficulty.  I know there are 15 or 20 languages in which 
 4      the national laws are promulgated in Europe at the moment, 
 5      and there are very many practical difficulties, probably, 
 6      that have not been identified, I would say. 
 7                It's not been possible, I would have thought in 
 8      all reason, to identify the answer to this in the period 
 9      since the proposals were published, even with the best 
10      will in the world, and the way we have put this at FEE is 
11      that we have not been able to give this full 
12      consideration, and this again is an argument for saying 
13      that it does need full consideration so that you can have 
14      the benefit of fully understanding the implication abroad 
15      of what your requirements might reasonably appear to be. 
16                And equally from the point of view of those 
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17      affected, they need to understand fully and have a full 
18      opportunity to understand the implications of what they're 
19      being invited to commit to, and to assess whether they 
20      will be able to respect those commitments should they 
21      enter into them. 
22                MR. NIEMEIER:  Thanks, Mr. Devlin.  Mr. Muter. 
23                MR. MUTER:  A comment on two or three points of 
24      detail, really.  I mentioned the audit fee information 
25      going backwards, which is difficult to produce.  Again  
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 1      with respect to fee information, it is obviously desirable 
 2      that the content of that information be the same as 
 3      required by the SEC independence rule so we're not 
 4      gathering two different types of information.  
 5                I think another point I would make is that it 
 6      would appear that some information on firm revenues, 
 7      possibly litigation which would be required to be 
 8      provided, would relate to non-SEC clients, and I think we 
 9      should consider as a general matter that the firm should 
10      not be required to provide information that does not 
11      relate to SEC clients. 
12                A final point I would make is that on some 
13      things in detail there should be some way of making it 
14      more efficient, for example, on the associated entities.  
15      I think it would be useful if foreign firms just cross- 
16      referenced the network firm, otherwise all 40 firms are 
17      going to be listing all 40 firms in their application, so 
18      some sort of cross-referencing might be useful in terms of 
19      what the foreign firms put in their Form 1 registration. 
20                MR. NIEMEIER:  Very good.  Thank you.  Mr. 
21      Lerner. 
22                MR. LERNER:  Again with the same caveat that Mr. 
23      Devlin had of not entering into the debate about whether 
24      this is -- not to prejudge the debate about whether 
25      registration is needed, but the whole of Part 5 I think  
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 1      could be looked at with advantage from the perspective of 
 2      the foreign firms in order perhaps just to focus on really 
 3      what the Board needs in terms of proceedings, what the 
 4      real focus is in order to make the task of supplying the 
 5      information in Part 5, which is I think from my judgment 
 6      one of the most time-consuming aspects of the registration 
 7      process. 
 8                If you could look at that again to see if you 
 9      could narrow down the historic type of information 
10      relating to matters long dead and buried, that would be an 
11      enormous reduction in the burdens of foreign firms. 
12                MR. NIEMEIER:  Thank you, Mr. Lerner.  Mr. 
13      Matsuo. 
14                MR. MATSUO:  Well, thank you.  Well, I have the 
15      impression that the required information is excessive for 
16      PCAOB, because I think we should have two principles, that 
17      the Board need for information should be focused on the 
18      SEC-registered issuers in the United States securities 
19      markets, and not on issuers in the United States market.  
20      From this point of view, Part 3, Applicant Financial 
21      Information requires all the financial information of the 
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22      audit firm, but this kind of information is not necessary. 
23                And the second one is, as other colleagues 
24      mentioned, Part 5, this listing of certain proceedings 
25      involving the applicant's audit practice, and under Part  
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 1      5, even the information here, information required which 
 2      is not in connection with the issuer in the United States, 
 3      but information should be limited to the one related to 
 4      the U.S. issuers, and the second principle is that the 
 5      Board should not be an oversight body of the Japanese 
 6      audit firms. 
 7                I have a serious concern with Part 8 of the 
 8      proposed form which says, constents of applicants, and 
 9      require that the consents incorporate in and comply 
10      with any request for testimony or production of documents 
11      made by the PCAOB, this is very broad.  Any request for 
12      testimony or production of documents is very broad. 
13                We are the other oversight body in Japan.  We 
14      have authority to require the Japanese audit firms to 
15      provide information when we think it is in the public 
16      interest, or when it is needed in the public interest for 
17      protection of investors, but here, the requirement of Part 
18      8 is rather equivalent to our oversight power over 
19      Japanese audit firms, so this is not appropriate for the 
20      foreign oversight body, and excluding this kind of 
21      excessive information, then I think that the fact that the 
22      Board needs information, which Board's needs can be provided 
23      by us, not the Japanese audit firms, so I will reiterate 
24      that cooperations between the regulators is very 
25      important.  
0105 
 1                MR. NIEMEIER:  Very good.  Thank you, Mr. 
 2      Matsuo. 
 3                I should mention that we have actually gone 
 4      beyond the time when we were going to end session 2.  
 5      However, we have not received any questions from the 
 6      audience, so we're going to proceed to the next question. 
 7                Should there be a difference in how the firms 
 8      associated with the U.S. firm, that is, the non-U.S. firms 
 9      associated with the U.S. firm, are treated from those that 
10      are actually not associated with the U.S. firm either in 
11      registration or oversight? 
12                MR. DEVLIN:  I referred a couple of hours back 
13      to FEE's belief in uniform standards of audit, and we 
14      think that's important to the public perception and 
15      confidence in the audit process, and because FEE has 
16      always believed that audit should mean the same thing in 
17      Europe -- an audit is an audit, so to speak -- we don't 
18      favor distinctions in the Board's approach to those public 
19      accounting firms that are associated entities of U.S.- 
20      registered public accounting firms and its approach to 
21      other foreign public accounting firms that are not so 
22      associated, so that's a short answer to your question. 
23                MR. NIEMEIER:  Very good.  Thank you.  Any other 
24      comment?  Yes, Ms. Drought. 
25                MS. DROUGHT:  I just had a question.  If the  
0106 
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 1      U.S.-affiliated firms, if there was no responsibility by 
 2      the U.S. affiliate, I just wonder if there would be 
 3      perhaps an incentive to steer audit work for those 
 4      companies that trade in U.S. markets to the related 
 5      foreign firm that does not have the same oversight and 
 6      accountability. 
 7                MR. NIEMEIER:  Mr. Lerner. 
 8                MR. LERNER:  I could perhaps answer that.  The 
 9      audit of any registrant has to be carried out by a firm 
10      qualified to carry out audits in the country in which that 
11      registrant is domiciled, so the question of just willy- 
12      nilly shifting things around the world to our whim, a 
13      Belgian registrant has to be audited by a Belgian firm and 
14      a Swiss one by a Swiss, and we certainly don't move things 
15      around to suit, or to go for the lowest common denominator 
16      of oversight. 
17                MR. NIEMEIER:  Very good. 
18                We are right at 5:00.  I want to thank everyone 
19      for your participation.  You have provided us with a great 
20      deal of information.  It is a great supplement to your 
21      written comments, which we will be reviewing.  In light of 
22      this roundtable, this Board will not be having its 
 
23      regularly scheduled public meeting later this week, but we 
24      will be having a public meeting later next month. 
25                We intend to address the issue of registration  
0107 
 1      sometime during the month of April.  Issues related to 
 2      inspection, disciplinary issues, further oversight are 
 3      issues which we will probably not address during April, 
 4      and it may take several months for us to actually reach 
 5      our final conclusions on that, but thank you again.  I 
 6      know many of you traveled a long way, and we do appreciate 
 7      it. 
 8                (Whereupon, at 5:00 p.m., the meeting was 
 9      adjourned.) 
10    
11    
12    
13    
14    
15    
16    
17    
18    
19    
20    
21    
22    
23    
24    
25    
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At its public meeting on March 4, 2003, the Public Company Accounting 
Oversight Board (“Board”) will consider whether to propose, and seek comment on, a 
registration system for public accounting firms.  Section 102 of the Sarbanes-Oxley Act 
of 2002 (the “Act”) prohibits persons that are not registered with the Board from 
preparing or issuing audit reports on U.S. public companies (i.e., “issuers”, as defined in 
the Act) and from participating in such audits.  Firms must register with the Board if they 
wish to engage in these activities after the 180-day period following the Commission’s 
determination that the Board has the capacity to carry out the requirements of the Act.  
That determination must be made no later than April 26, 2003. 

 
The proposed registration system consists of nine rules (PCAOB Rules 1000, 

1001, 2100 through 2105, and 2300) and a form (PCAOB Form 1).  In addition, the 
Board will consider whether to issue a public release discussing the registration system 
and announcing a roundtable concerning the operation of the registration system with 
respect to foreign public accounting firms. 

 
 

Content of Proposed Rules and Forms 
 
Appended to this paper are (1) a list of the titles of the nine registration-related 

rules, and (2) an outline of the instructions to PCAOB Form 1 (Application for 
Registration as a Public Accounting Firm).   Set forth below are an overview of the 

File No. PCAOB-2003-03 Page 710



PCAOB               
 

  PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD 

   
BRIEFING PAPER  
 
March 4, 2003 Public Meeting of the Board 
Proposed Auditor Registration System 
Page 2 
 
 
proposed registration system and a list of some of the issues discussed in the release 
with respect to foreign public accounting firms. 

 
A.  Overview of the Proposed Registration System 
 
• All public accounting firms that wish to prepare or issue audit reports on U.S. 

public companies must register with the Board.  In addition, any public 
accounting firm that “plays a substantial role in the preparation and furnishing 
of an audit report” (as defined in the Board’s rules) must register.      

 
• While the definition of “public accounting firm” includes sole proprietorships, 

individual accountants that are associated with firms are not required to 
register.  However, firms are required, as part of their registration application, 
to disclose the names of all accountants associated with the firm.   

 
• The Board will propose instructions for its registration form (Form 1).  

However, the form itself will be web-enabled and available only electronically.  
Applications for registration must be submitted via the internet.   

 
• Form 1 consists of ten parts, subdivided into 29 items requiring the disclosure 

of particular information concerning the applicant and its associated 
accountants and the applicant’s issuer clients.  The information these items 
call for is, in general, required by Section 102(b) of the Act.  

 
• Applications for registration will be available to the public in accordance with 

Section 102(e) of the Act.  The Board will not, however, disclose social 
security or taxpayer identification numbers (or equivalent foreign identifiers.)  

 
• Applicants may request confidential treatment of any other portion of an 

application that contains non-public personal or proprietary information.  The 
Board will decide whether to grant confidential treatment requests on a case-
by-case basis. 

 
• Applicants for registration must pay a fee to cover the costs of processing and 

reviewing applications.   The Board has not yet established the level of the 
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registration fee, and anticipates doing so in conjunction with the 
establishment of its annual budget.  The Board will publicly announce the fee 
amount, and the payment procedure, before the registration system is 
operational.  The Board contemplates that the amount of an applicant’s fee 
will be determined by a formula and that registration fees will vary with the 
size of the applicant.  

 
• As provided in Section 102(c) of the Act, within 45 days of receipt of a 

completed registration application, the Board must (1) approve the 
application, (2) issue a written notice of disapproval, or (3) request more 
information from the prospective registrant.   

 
• The Board’s registration system is expected to be ready to receive 

registration applications in late June or early July, 2003.   As noted above, 
public accounting firms must be registered with the Board if they wish to 
engage in issuer audits after the end of the 180-day period following the 
Commission’s determination that the Board has the capacity to carry out the 
requirements of the Act.  This period will end approximately October 24, 
2003.   In light of the 45-day review period, such firms’ registration 
applications will have to be filed by, at the latest, early September.   The 
Board recommends that these firms begin to compile the information 
necessary to complete Form 1 as soon as possible.  

 
The Act requires that registered public accounting firms file annual reports with 

the Board, and authorizes the Board to require periodic updating of the information 
contained in a registered firm’s registration application.  The Board will consider rules 
and forms to implement these provisions of the Act at a later date.   The Board may in 
the future also consider rules and forms governing the amendment or withdrawal of 
pending registration applications and withdrawal from registration after approval of a 
registration application. 
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B.  Registration of Foreign Public Accounting Firms  
 
The Board’s proposal does not exempt non-U.S. public accounting firms from 

registration.   The Board’s registration rules require registration of all public accounting 
firms that prepare or issue audit reports with respect to issuers, and of all public 
accounting firms that play a substantial role in the preparation and furnishing of such 
audit reports, regardless of the jurisdiction in which the firm operates.    

 
The Board recognizes that the registration of non-U.S. firms may raise special 

issues.   Over the course of the next months, the Board intends to consider the 
appropriate scope of its oversight authority with respect to accounting firms located 
outside the United States.  To this end, the Board will convene a public roundtable 
concerning the registration of foreign public accounting firms.   At the roundtable, or by 
written comment, the Board seeks the views of interested persons on whether its 
registration requirements should be modified in the case of foreign applicants and on 
how it should exercise its authority with respect to registered foreign public accounting 
firms.  The date, place, and format of that roundtable will be the subject of a separate 
release.    

 
With regard to the registration process, commenters will be invited to address the 

following questions --  
 
• Is it feasible for foreign public accounting firms to register within 180 days of 

the date of the Commission’s determination that the Board is capable of 
operating?  Should foreign public accounting firms be afforded some longer 
period (e.g., an additional 90 days) within which to register? 

 
• Are there any portions of Form 1 that are inapplicable, or that should be 

modified, in the case of non-U.S. applicants?    
 
• In addition to the information required by Form 1, is there any additional 

information that should be sought from non-U.S. applicants? 
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• Do any of the Board’s registration requirements conflict with the law of any 
jurisdiction in which foreign public accounting firms that will be required to 
register are located?  

 
• In the case of non-U.S. firms that are required to register because they play a 

substantial role in the preparation and furnishing of an audit report on a U.S. 
issuer, is the Board’s definition of “substantial role” appropriate?   

 
• Should the requirements to register be different for foreign public accounting 

firms that are “associated entities” (as defined in the Board’s rules) of U.S. 
registered public accounting firms than for foreign firms that are not 
associated with U.S. registered firms?    

 
With regard to Board oversight of foreign registered public accounting firms, 

commenters will be invited to address the following questions --  
 
• Should registered foreign public accounting firms be subject to Board 

inspection?  Could the Board, in some cases, rely on home-country regulation 
in lieu of inspection of foreign public accounting firms?  If so, under what 
circumstances could this occur? 

 
• Aside from Board inspection, are there other requirements of the Act from 

which foreign public accounting firms should be exempted?  If so, under what 
circumstances? 

 
• Are there requirements different from those the Act imposes on all registered 

public accounting firms that the Board should apply to foreign public 
accounting firms? 

 
• Should the Board’s oversight of foreign registered public accounting firms that 

are “associated entities” (as defined in the Board’s rules) of U.S. registered 
public accounting firms be different than its oversight of foreign public 
accounting firms that are not associated entities of U.S. registered firms?   
Should the U.S. registered firm have any responsibility for the foreign 
registered firm’s compliance with the Board’s rules and standards? 

File No. PCAOB-2003-03 Page 714



PCAOB               
 

  PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD 

   
BRIEFING PAPER  
 
March 4, 2003 Public Meeting of the Board 
Proposed Auditor Registration System 
Page 6 
 
 

 
 

Public Comment 
 
Interested persons will be afforded an opportunity to express their views 

regarding the Board’s proposed registration system.  Because of the limited time 
available before the registration system must be operational, written comments must be 
received by the Board prior to the close of business on Monday, March 31, 2003.  The 
release announcing the Board’s proposal will contain detailed information concerning 
the submission of comments.   In addition, as set forth above, the Board intends to 
convene a public roundtable concerning the registration of foreign public accounting 
firms. 

 
The Board will carefully consider all comments concerning the registration 

system that are submitted either in writing or at the roundtable.   Following the close of 
the comment period, the Board will determine whether to amend its proposals, will 
adopt final registration rules, and will submit those rules to the Securities and Exchange 
Commission for approval.   Pursuant to Section 107 of the Act, Board rules do not take 
effect unless and until approved by the Commission.    

 
 

*     *     *     * 
 

The PCAOB is a private-sector, non-profit corporation, created by the Sarbanes-Oxley 
Act of 2002.  Its mission is to protect investors in the U.S. securities markets and to 
further the public interest by ensuring that public company financial statements are 
audited according to the highest standards of quality,  independence, and ethics.  The 
Board will be principally funded by fees collected from public companies. The costs of 
processing and reviewing public accounting firm registration applications will be 
recovered from registration fees paid by those firms. 
 
Media Contact: Mary McCue, Interim Board Spokesperson 

McCue, Inc.  
202-543-3152 

Other Contact: Paul Schneider, Interim Chief Administrative Officer  
202-207-9035 
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APPENDIX 
 
 

(1) List of Proposed Registration-Related Rules. 
 
Rule 1000 -- Application of Rules 
 
Rule 1001 -- Definition of Terms Employed in Rules 
 
Rule 2100 -- Registration Requirements for Public Accounting Firms 
 
Rule 2101 -- Application for Registration  
 
Rule 2102 -- Date of Receipt 
 
Rule 2103 -- Registration Fee 
 
Rule 2104 -- Signatures  
 
Rule 2105 -- Action on Applications for Registration 
 
Rule 2300 -- Public Availability of Information Submitted to the Board; Confidential 

Treatment Requests 
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(2) Outline of the Proposed Requirements of PCAOB Form 1 (Application for 

Registration as a Public Accounting Firm).    
 
General Instructions 
 
[There are seven general instructions to Form 1.] 
 
Part I   --  Identity of the Applicant 
 

[This part contains eight items.] 
 

Part II  --  Listing of Applicant’s Public Company Audit Clients and Related Fees 
 

[This part contains four items.] 
 

Part III  --  Applicant Financial Information 
 

[This part contains one item.] 
 
Part IV  --   Statement of Applicant’s Quality Control Policies  
 

[This part contains one item.] 
 
Part V  -- Listing of Certain Proceedings involving the Applicant’s Audit Practice 
 

[This part contains six items.] 
 
Part VI  --  Listing of Filings Disclosing Accounting Disagreements With Public 

Company Audit Clients 
 

[This part contains three items.] 
 
Part VII  --  Roster of Associated Accountants  
 

[This part contains three items.] 
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Part VIII -- Consents of Applicant 
 

[This part contains one item.] 
 
Part IX  --  Signature of Applicant 

 
[This part contains one item.] 

 
Part X  --  Exhibits  
 

[This part contains six exhibits.] 
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       )  
       ) 
       ) 
REGISTRATION SYSTEM  FOR   ) PCAOB Release No. 2003-007 
PUBLIC ACCOUNTING FIRMS   ) May 6, 2003 
       )   
       )  PCAOB Rulemaking  
       )   Docket 
        )  Matter No. 001   
       ) 
 
 
Summary:  After public comment, the Public Company Accounting Oversight Board 

("Board" or "PCAOB") has adopted a registration system for public 
accounting firms.  All U.S. public accounting firms must be registered with 
the Board if they wish to prepare or issue audit reports on U.S. public 
companies, or to play a substantial role in the preparation or issuance of 
such reports, after October 22, 2003.  Non-U.S. public accounting firms 
that wish to prepare or issue audit reports on U.S. public companies, or to 
play a substantial role in the preparation or issuance of such reports, must 
be registered by April 19, 2004.  The registration system consists of eight 
rules (PCAOB Rules 2100 through 2106, and 2300), plus definitions that 
appear in Rule 1001, and a form (PCAOB Form 1).  The Board will submit 
these rules and form to the Securities and Exchange Commission 
("Commission" or "SEC") for its approval pursuant to Section 107 of the 
Sarbanes Oxley Act of 2002 ("Act") by filing an SEC Form 19b-4.  The 
Board's registration rules and form will not take effect until approved by 
the Commission. 

 
 The Board recognizes that the registration of non-U.S. firms will raise 

special issues.  Accordingly, the Board has permitted non-U.S. firms an 
additional 180 days before registration will be mandatory. 
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Public 
Comment: The Board released for public comment proposed rules on registration, 

and a form and instructions, on March 7, 2003.  The Board received 46 
letters of comment.  On March 31, 2003, the Board also held a public 
roundtable meeting on special issues raised by registration and oversight 
of non-U.S. public accounting firms. 

 
Board  
Contacts: Gordon Seymour, Acting General Counsel (202/207-9034; 

seymourg@pcaobus.org) or Phoebe Brown, Special Counsel to Board 
Member Goelzer (202/207-9073; brownp@pcaobus.org). 

 
 

* * * * * * * 
 
Section 102 of the Act prohibits accounting firms that are not registered with the 

Board from preparing or issuing audit reports on U.S. public companies or from 
participating in these activities.1/  Section 106(a) of the Act provides that any non-U.S. 
public accounting firm that prepares or furnishes an audit report with respect to any U.S. 
public company is subject to the Board's rules to the same extent as a U.S. public 
accounting firm.  Section 106(a) further authorizes the Board to require that non-U.S. 
public accounting firms that do not issue such reports, but that play a substantial role in 
the preparation of the audit reports, register. 

 
The Act provides that firms must register with the Board if they wish to engage in 

these activities after the 180-day period following the Commission's determination that 
the Board has the capacity to carry out the requirements of Title I of the Act and to 

                                                 
 1/  This release uses the term "U.S. public companies" as shorthand for the 
companies that are "issuers" under the Act and the Board's rules.  This includes 
domestic public companies, whether listed on an exchange or not, and foreign private 
issuers that have either registered, or are in the process of registering, a class of 
securities with the Commission or are otherwise subject to Commission reporting 
requirements. 
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enforce compliance therewith.2/  In order to permit public accounting firms to comply 
with this requirement, the Board has adopted a registration system.  Section A of this 
release summarizes the operation of the Board's registration system. 

 
The Board's rules require the registration of all public accounting firms that issue 

or prepare audit reports on U.S. public companies, or that play a substantial role in the 
preparation of such audit reports.  However, the Board recognizes that the registration 
of non-U.S. public accounting firms raises issues that are not present in the case of U.S. 
firms.  Accordingly, the Board has afforded non-U.S. firms certain accommodations to 
address, in particular, difficulties that may be posed by conflicts with non-U.S. laws and 
by differences in approaches and custom. Section B of this release discusses the 
special issues facing non-U.S. firms and certain accommodations made by the Board to 
address these issues. 

 
The Board's proposed registration system consists of eight rules (PCAOB Rules 

2100 through 2106, and 2300), plus definitions that would appear in Rule 1001, and a 
form (PCAOB Form 1).  The text of these rules, the instructions to Form 1, and a 
detailed discussion of each of the rules and of the requirements of Form 1, are 
Appendices 1, 2, and 3 hereto. 
 
 The Board has carefully reviewed all of the public comments received on the 
registration rules and form, as proposed in PCAOB Release No. 2003-001.  Section B 
of this release includes discussion of the Board's response to comments regarding the 
registration of foreign public accounting firms.  The Board's response to comments on 
specific proposed rules and requirements of proposed Form 1 are included in Appendix 
3. 
 

The Board's rules will be submitted to the Commission for approval.  Pursuant to 
Section 107 of the Act, Board rules do not take effect until approved by the 
Commission. 
 

                                                 
 2/ See Sections 101(d) and 102(a) of the Act.  This determination was made 
on April 25, 2003. 
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A. Overview of the Board's Registration System 
 

1. Who must register? 
 

Any public accounting firm that wishes to prepare or issue any audit report with 
respect to any issuer must register with the Board.3/   In addition, any public accounting 
firm that "plays a substantial role in the preparation or furnishing of an audit report" with 
respect to any issuer must register.4/  The term "issuer" means, in effect, any public  
company that is required to file reports with the Commission or that has filed a 
registration statement for a public offering of securities.5/ 

 
The Board's registration requirements do not exempt non-U.S. public accounting 

firms.  Therefore, a public accounting firm that is organized or that operates outside the 
United States must register, if it wishes to prepare or issue an audit report on any 
issuer.  In addition, such firms that wish to play a substantial role in the preparation or 
furnishing of an audit report on any issuer must also register, even if the firm does not 
itself intend to issue the audit report.6/  However, the Board's rules allow non-U.S. 

                                                 
 3/ Rule 2100(a). 
 
 4/ Rule 2100(b).  The phrase "plays a substantial role in the preparation or 
furnishing of an audit report" is defined in Rule 1001(p)(ii). 
 
 5/ The term "issuer" is defined in Rule 1001(i)(iii).  It should be noted that the 
definition of "audit report" in Rule 1001(a)(vi) is phrased to include only audit reports 
with respect to issuers.  However, for clarity, this release occasionally refers to "audit 
reports on issuers." 
 
  In addition, this release uses the term "U.S. public companies" as 
shorthand for the companies that are "issuers" under the Act and the Board's rules.  
This includes domestic public companies, whether listed on an exchange or not, and 
foreign private issuers that have either registered, or are in the process of registering, a 
class of securities with the Commission or are otherwise subject to Commission 
reporting requirements. 
 
 6/ Rule 2100(b). 
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accounting firms an additional 180 days (i.e., until April 19, 2004) to register with the 
Board.  Section B of this release discusses issues raised by the registration and 
oversight of foreign public accounting firms. 

 
In general, individual accountants are not required to register.  The definition of 

the term "public accounting firm" includes proprietorships,7/ and an individual accountant 
who wishes to prepare or issue, in his or her own name, an audit report on an issuer 
would be viewed as a sole proprietor and required to register.  However, individual 
accountants that are associated with public accounting firms are not required to register.  
A firm must list on the firm's registration application certain individual accountants who 
are associated with the firm and who participate in or contribute to the preparation of 
audit reports.8/ 

 
2. Are accounting firms that only audit broker-dealers permitted or 

required to register with the Board?  May accounting firms voluntarily 
register with the Board? 

 
  Section 102(a) of the Act only requires public accounting firms that prepare or 

issue audit reports on "issuers" (as defined in the Act), or that participate in these 
activities, to register with the Board.  Section 205 of the Act, however, amends Section 
17(e) of the Securities Exchange Act of 1934 ("Exchange Act") to require registered 
broker-dealers annually to file with the Commission a balance sheet and income 
statement audited by a registered public accounting firm.  A number of accounting firms 
that currently audit such statements for registered broker-dealers, but that do not 
prepare or issue any audit reports on issuers (or participate in the preparation or 
issuance of any such audit report), have asked the Board whether they will be required 

                                                 
 7/ Rule 1001(p)(iii). 
 
 8/ See Part VII of Form 1.  U.S. public accounting firms are required to list 
only accountants who are "persons associated with the applicant" and who provided at 
least ten hours of audit services for any issuer during the last calendar year.  Non-U.S. 
public accounting firms are required to list only accountants who are a proprietor, 
partner, principal, shareholder, officer or manager of the applicant and who provided at 
least ten hours of audit services for any issuer during the last calendar year. 
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or permitted to register with the Board.9/  In addition, several accounting firms that do 
not currently have any issuer audit clients, but plan or wish to in the future, have asked 
the Board whether they would be permitted to register. 
 

While, consistent with Section 102(a) of the Act, the Board's rules would only 
require public accounting firms that prepare or issue an audit report on an issuer, or 
play a substantial role in preparing or issuing an audit report, to register with the Board, 
the Board's rules would allow any other public accounting firm to register.  Accordingly, 
firms that, absent an exemption,10/ are impliedly required by Section 17(e) of the 
Exchange Act to be registered, and those firms that want to register in order to be able 
to prepare or issue, or play a substantial role in preparing or issuing, an audit report for 
an issuer, may register with the Board.  In designing and implementing its inspection 
and other programs, the Board will take into account the nature of the practice of a 
registered public accounting firm. 
 

                                                 
 9/ In addition, one public accounting firm asked whether it would be required 
to register if its practice consisted only of auditing employee stock purchase, savings 
and similar plans (Form 11-K filers).  If a public accounting firm prepares or issues an 
audit report, or plays a substantial role in preparing or issuing an audit report, for any 
"issuer," as that term is defined in Section 2(a)(7) of the Act and the Board's rules, the 
public accounting firm is required to register with the Board, whether the "issuer" is a 
public traded company or not.  Therefore, a public accounting firm that audits employee 
stock purchase, savings and similar plans, interests in which constitute securities 
registered under the Securities Act of 1933, must register. 
 
 10/ See Exchange Act Section 17(e)(1)(C) (providing that the Commission 
may, by rule or order, exempt a registered broker-dealer from any provision of Section 
17(e) if the Commission determines that such exemption is consistent with the public 
interest and the protection of investors); see also Exchange Act Section 36 
(Commission's general exemptive authority under the Exchange Act). 
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3. How do public accounting firms apply for registration? 
 

Public accounting firms that wish to apply for registration must do so by 
completing and submitting to the Board Form 1.11/  The Board has adopted instructions 
for Form 1, and the text of those instructions is Appendix 2 to this release. 

 
Form 1 will not be issued by the Board as a paper document.  The form will be 

available only in electronic form on the Board's Web site (or on a dedicated registration 
Web site linked to the Board's Web site).  Form 1 will be Web-based and must be 
completed and submitted to the Board electronically.12/   The Web-based version of 
Form 1 and the online registration mechanism are currently in development and will be 
available in sufficient time for public accounting firms to register. 

 
4. What information must applicants provide? 

 
Form 1 consists of nine parts, subdivided into various items requiring the 

disclosure of particular information concerning the applicant and its associated 
accountants and the applicant's issuer clients.  The information these items calls for is, 
in general, required by Section 102(b) of the Act.  To the extent that Form 1 calls for 
information in addition to that specified in Section 102(b), the additional information is 
closely related to the statutory minimum requirements, and is, in the Board's judgment, 
either necessary to facilitate the Board's responsibilities or reasonably related to the 
determination that the Board will make in deciding whether to approve or disapprove an 
application.13/ 

                                                 
 11/ Rule 2101. 
 
 12/ Exhibits to Form 1 must also be submitted electronically.  Rule 2101 
authorizes the Board to require or permit the filing of registration applications by other 
means in special cases.  For their convenience, applicants may print the screens 
comprising Form 1 from the Web site. 
 
 13/ Section 102(b)(2)(H) authorizes the Board to require applicants to submit 
information other than the information specified in the Act.  The Board has used this 
authority to require a limited amount of additional information.  For example, Section 
102(b) does not expressly require that the Board obtain office locations and certain 
contact details concerning an applicant.  The Board believes that such information is 
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If the submission of the information called for by Form 1 would cause an 
applicant to violate non-U.S. laws, Form 1 allows such applicant to disclose in its 
application the non-U.S. legal impediments that prevent it from furnishing information 
otherwise required by the application.14/  In addition, the Board recognizes that, in some 
cases, particular parts of Form 1 may not be relevant to some applicants.  For example, 
firms registering voluntarily, or solely because they audit statements required under 
Section 17(e) of the Exchange Act, would have no information responsive to Part II of 
the Form. 

  
5. Will the information provided in registration applications be available to 

the public? 
 
Rule 2300(a) provides that applications for registration will be made public as 

soon as practicable after the Board approves or disapproves an application.  This is 
consistent with Section 102(e) of the Act, which provides that applications for 
registration "or such portions of such applications * * * as may be designated under the 
rules of the Board" must be available for public inspection.  However, Section 102(e) 
also states that public availability of registration applications is subject to "applicable 

                                                                                                                                                             
necessary, and has required it in Part I of Form 1.  Similarly, Section 102(b)(2)(F) of the 
Act requires the Board to obtain information concerning certain pending criminal, civil, or 
administrative or disciplinary proceedings against the applicant or any associated 
person.  The Board believes that it should also obtain such information with respect to 
certain proceedings that are no longer pending, and has required that information in 
Part V of Form 1. 
 
 14/ Rule 2105.  An applicant claiming that submitting information would 
conflict with non-U.S. laws must identify the information that conflicts with non-U.S. 
laws, and include, as an exhibit to Form 1, a copy of the relevant portion of the 
conflicting non-U.S. law and a legal opinion that submitting such information would 
cause the applicant to violate the conflicting non-U.S. law.  In addition, applications 
must include, as an exhibit, an explanation of the applicant's efforts to seek consents 
and waivers to eliminate the conflict, if the withheld information could be provided to the 
Board with a consent or a waiver, and a representation from the applicant as to its 
inability to obtain such consents or waivers.  All applications and all exhibits must be in 
the English language. 
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laws relating to the confidentiality of proprietary, personal, or other information" and 
directs the Board to "protect from public disclosure information reasonably identified by 
the subject accounting firm as proprietary information."15/  In order to prevent the 
disclosure of such information, Rule 2300 provides for the confidentiality of portions of 
registration applications. 

 
An applicant for registration may request confidential treatment of any portion of 

an application that has not been publicly disclosed, and either (i) contains information 
reasonably identified by the applicant as proprietary, or (ii) is protected from public 
disclosure by applicable laws related to the confidentiality of proprietary, personal, or 
other information.16/  Confidential treatment requests must contain a detailed 
explanation of the reasons that, based on the facts and circumstances of the request, 
the information for which confidentiality is sought meets one of these requirements.17/  

Pending a determination as to whether to grant the request for confidential treatment, 
the information in question will not be made available to the public.18/  The Board will 
decide whether to grant confidential treatment requests on a case-by-case basis.  If the 
Board determines to deny a confidential treatment request, the applicant requesting the 
confidential treatment will be notified in writing of the Board's decision, and of the date 
on which the information in question will be made public, a reasonable time in advance 
of such date.19/ 

                                                 
 15/ It should be noted that the Board is not an agency or establishment of the 
United States government.  See Section 101(a) of the Act.  Therefore, the Privacy Act, 5 
U.S.C. § 552a, the Trade Secrets Act, 18 U.S.C. § 1905, and similar laws that restrict 
the disclosure by federal departments and agencies of personal or proprietary 
information, are not applicable to the Board.  
 
 16/ Rule 2300(b).   
 
 17/ Rule 2300(c).  Confidential treatment requests must be filed as an exhibit 
to Form 1.  The Board will not make public disclosure of the content of confidential 
treatment requests.   
 
 18/ Rule 2300(d). 
 
 19/ Rule 2300(e). 
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The Board anticipates that publicly available portions of registration applications 
will be accessible over the Internet. 

 
6. Is there a registration fee? 

 
Applicants for registration must pay a fee.20/  Section 102(f) of the Act requires 

that the Board set this fee at a level sufficient to recover the costs of processing and 
reviewing applications.  The Board has yet to establish the level of the registration fee, 
but will do so in the near future.  The Board will publicly announce the fee amount, and 
the payment procedure, before the registration system is operational.  The Board 
contemplates that the amount of an applicant's fee will be determined by a formula and 
that registration fees will vary with the size of the applicant and the number of its issuer 
audit clients. 

 
7. What action will the Board take in response to registration  

applications? 
 
After reviewing the application for registration, and any additional information 

obtained by the Board, the Board will determine whether to approve the application.  
The Board will approve an application for registration if it determines that registration is 
consistent with the Board's responsibilities under the Act to protect the interests of 
investors and to further the public interest in the preparation of informative, accurate, 
and independent audit reports for companies the securities of which are sold to, and 
held by and for, public investors.  If the Board is unable to make this determination, or if 
the Board concludes that the application is inaccurate or incomplete, it will either 
request additional information from the applicant or issue a written notice of a hearing.21/  

A written notice of a hearing will specify the proposed grounds for disapproval and may, 
at the applicant's election, be treated as the Board's written notice of disapproval for 
purposes of Section 102(c)(2) of the Act.  A notice of disapproval may be appealed to 
the Commission. 

 

                                                 
 20/ Rule 2103.  Registration fees will not be refundable, regardless of whether 
the application is approved, disapproved, or withdrawn. 
 
 21/ Rule 2106. 
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In the event that a hearing is held on an application for registration, the staff of 
the Board's Division of Registration and Inspections will be required to present evidence 
supporting the proposed grounds for disapproval of registration.  The applicant will have 
the opportunity to present contrary evidence and to demonstrate why, in its view, the 
application should be granted.  At the close of the hearing, the presiding officer will 
issue a written decision concerning whether the application should be granted or 
disapproved and setting forth the findings and conclusions on which that decision is 
based.  The decision of the hearing officer will constitute the Board's action on the 
application, except that hearing officer decisions will be reviewable by the Board, at the 
request of either party.  If the hearing officer disapproves an application, and if the 
Board does not review the decision of the hearing officer, that decision will constitute 
the Board's written notice of disapproval for purposes of Section 102(c)(2).  If the Board 
reviews the decision of the hearing officer, the Board will, upon the completion of its 
review, issue a further written decision concerning the application. 

 
8. How soon after an application is submitted will the Board decide 

whether or not to approve the application? 
 
Unless the applicant consents otherwise, the Board will take action on an 

application for registration not later than 45 days after the date of receipt of the 
application by the Board.22/  Rule 2102 defines the date of receipt.  Unless the Board 
directs otherwise, the date of receipt of an application is the later of (i) the date on which 
the registration fee has been paid, or (ii) the date on which the application is submitted 
to the Board through its Web-based registration mechanism.  Applications will not be 
deemed received until the required registration fee has been paid. 

 
If the Board requests additional information, a new 45-day review period will 

begin when the requested information is received.  The Board may request additional 
information when an applicant has failed to complete fully Form 1, or when the 
information is otherwise necessary in order to make a determination on the 

                                                 
 22/ Rule 2106(b).  As noted above, such action may consist of approval, 
issuance of a written notice of a hearing setting forth the proposed grounds for 
disapproval, or a request for additional information. 
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application.23/  If the applicant declines to provide the requested information, or fails to 
do so within a reasonable amount of time, the Board may deem the application 
incomplete (and on that basis provide written notice of a hearing to the applicant to 
determine whether to approve or disapprove the application, pursuant to Rule 
2106(b)(2)), may deem the application not to have been received in accordance with 
Rule 2102, or may take such other action as the Board deems appropriate.24/ 

 
As noted above, an applicant that receives a written notice of hearing may elect 

to treat that notice (which will include the Board's proposed grounds for disapproval) as 
a final notice of Board disapproval of the application.  Such an election will permit that 
applicant to appeal the disapproval to the Commission.  An applicant that does not elect 
to treat a notice of hearing as a notice of disapproval (i.e., an applicant that proceeds to 
a hearing) will be deemed to have waived the provision in Section 102(c)(1) that 
requires the Board to act on applications with 45 days. 

  
9. Will registered firms have additional disclosure obligations? 

 
Section 102(d) of the Act requires that registered public accounting firms file 

annual reports with the Board and authorizes the Board to require periodic updating of 
the information contained in a registered firm's registration application.  The Board will 
consider rules and forms to implement these provisions of the Act at a later date.25/   

 

                                                 
 23/ Accordingly, the Board may request additional information regarding any 
of the applicant's responses contained in Form 1, as well as additional matters that have 
come to the Board's attention and that are relevant to the Board's decision on an 
application. 
 
 24/ Rule 2106(c).  Disapproval of a completed registration application 
constitutes a disciplinary sanction, and is reviewable by the Commission.  See Sections 
102(c)(2) and 107(c) of the Act. 
 
 25/ The Board may also consider rules and forms governing withdrawal from 
registration after approval of a registration application. 
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10. When may firms file registration applications? 
 
The Board's registration system is expected to be ready to receive registration 

applications in late June or early July 2003.  Before registration can begin, the 
Commission must approve the Board's registration rules; Section 107(b) of the Act 
provides that the rules of the Board do not become effective until approved by the 
Commission.  In addition, the Board must complete the construction and testing of its 
Web-based registration mechanism, some of which must necessarily occur only after 
the registration rules have been approved by the Commission. 

 
As noted above, public accounting firms, with the exception of non-U.S firms, 

must be registered with the Board if they wish to engage in issuer audits after October 
22, 2003.  The Board's rules afford non-U.S. firms an additional 180 days within which 
to register (i.e, until April 19, 2004).  In light of the 45-day review period, U.S. firms' 
registration applications will have to be filed no later than early September (and non-
U.S. firms' applications will have to be filed by, at the latest, early March 2004) to ensure 
Board action before the date after which firms must be registered.  Because any 
requests by the Board for more information will restart the 45-day review period, the 
Board encourages firms to file their applications as soon as possible. 

 
The Board also recommends that both U.S. and non-U.S. firms begin to compile 

the information necessary to complete Form 1 as soon as possible in order to meet their 
respective deadlines. 

 
B. Registration of Foreign Public Accounting Firms  

 
The Board has determined not to exempt from registration any public accounting 

firm that prepares or issues, or plays a substantial role in the preparation or issuance of, 
any audit report on financial statements that are filed in the United States. Registration 
is the predicate to all the Board's other oversight programs – compliance with auditing 
and other professional standards, inspections, and discipline – and therefore an 
exemption from registration would be tantamount to a complete exemption from any 
oversight by the Board.  Subsection B.1., below, discusses in more detail the reasons 
why the Board, based on the provisions of the Act and on pre-Act requirements and 
practice, is unable to conclude that a general exemption for foreign public accounting 
firms that audit, or participate in audits of, U.S. public companies is appropriate. 
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 The Board recognizes, however, that the registration of foreign public accounting 
firms raises unique issues.  Section B.2 discusses the Boards' response to comments 
regarding foreign registration and the changes to its proposals that the Board has made 
in response to those comments.  Section B.3. discusses the Board's efforts to 
coordinate its activities with foreign regulators in order to minimize the burdens imposed 
on firms based in other jurisdictions that audit, or participate in audits of, U.S. public 
companies. 

 
1. Registration Requirement 

 
Section 106(a) provides that non-U.S. firms are subject to the Act and to the 

rules of the Board "to the same extent as a public accounting firm that is organized and 
operates under the laws of the United States."  In addition, Section 106(a)(2) authorizes 
the Board, by rule, to determine that foreign public accounting firms that do not issue 
audit reports on U.S. public companies, but that play a substantial role in the 
preparation or furnishing of such reports, should register.  The Board's registration rules 
reflect the exercise of this authority and require such firms to register.26/ 

 
The Board recognizes that its registration system will, for the first time, require 

non-U.S. public accounting firms (like U.S. public accounting firms) to register with a 
single U.S.-based body as a condition of preparing, issuing, or playing a substantial role 
in the preparation or issuance of, audit reports on U.S. public companies.  However, 
non-U.S. accountants that participate in the audit of U.S. issuers have long been subject 
to various U.S. requirements.  For example –  
 

• All financial statements filed as part of reports with the Commission must be 
audited in accordance with U.S. generally accepted auditing standards ("GAAS").  
This applies whether the report is filed by a domestic issuer or by a foreign 
private issuer, and, if the latter, whether the financial statements are prepared 
according to U.S. generally accepted accounting principles ("GAAP") or in 
accordance with another comprehensive basis of accounting standards, with an 
audited reconciliation to U.S. GAAP.27/ 

 

                                                 
 26/ Rule 2100. 
 
 27/ Rule 2-02(b) of Regulation S-X, 17 C.F.R. 210.2-02(b). 
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• All financial statements filed as part of reports with the Commission must also be 
audited by an auditor that has satisfied U.S. independence requirements.  Again, 
this applies whether the report is filed by a domestic issuer or by a foreign private 
issuer.28/ 

 
• Non-U.S. public accounting firms that participate in audits of domestic or foreign 

private issuers are subject to Commission enforcement action for any violation of 
the federal securities laws. 
 

• The SEC Practice Section of the American Institute of Certified Public 
Accountants ("AICPA") requires that its "member firms that are members of, 
correspondents with, or similarly associated with international firms or 
international associations of firms" provide the name and country of their foreign 
associated firms and seek adoption by those associated firms or the international 
organization of firms of certain policies and procedures.29/ 

 
• Among those policies and procedures required by the SEC Practice Section are 

"inspection procedures" that provide for an expert in U.S. accounting, auditing, 
and independence requirements to review a sample of audit engagements 
performed by the foreign associated firm for its clients that are registrants with 
the Commission.  The inspection procedures should involve reviewing experts 
determining "whether anything came to [such experts'] attention to cause them to 
believe that (1) the financial statements were not presented in all material 
respects in conformity with accounting principles generally accepted in the U.S. * 
* *, (2) the audit engagement was not performed in accordance with auditing 
standards generally accepted in the U.S., (3) the document(s) filed with the SEC 
did not comply * * * with pertinent SEC rules and regulations for such filings, 
[and] (4) the foreign associated firm did not comply with the applicable U.S. 

                                                 
 28/ Rule 2-01 of Regulation S-X, 17 C.F.R. 210.2-01.  The Commission has 
modified its auditor independence rules in some relatively minor respects to account for 
conflicts with foreign laws or to account for different conditions in non-U.S. jurisdictions. 
 
 29/ See AICPA SEC Practice Section Manual ("SECPS") § 1000.08(n). 
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independence standards, including independence requirements of the SEC and 
[Independence Standards Board] with respect to the SEC registrant."30/ 

 
• Also among those policies and procedures are "file review" procedures that 

provide for an expert in U.S. accounting, auditing, and independence 
requirements to review certain Commission filings of the audit clients of the 
foreign associated firm, including the foreign accounting firm's audit reports.31/ 

 
• With respect to foreign public accounting firms that are not affiliated with U.S. 

accounting firms, and thus are not subject to the SEC Practice Section 
requirements, the Commission staff has typically required such firms, among 
other things, to –  

 
• provide information on the size and location(s) of the firm, the type of practice 

it has, and its professional policies, and  
 

• engage a consulting accounting firm that regularly practices before the 
Commission to review the firm's policies and represent to the Commission 
staff that the audit was properly planned and conducted in accordance with 
U.S. GAAS. 
 

While non-U.S. accounting firms that audit U.S. issuers have long been subject 
to U.S. securities laws, and U.S. accounting and auditing standards, the Board 
recognizes that registration of those firms raises additional issues and entails additional 
administrative burdens.  For this reason, the Board has given careful consideration to 
the impact of its registration rules on non-U.S. firms and, as discussed below, has 
crafted certain changes to its original proposal to accommodate conflicts in law and 
differences in approaches and custom. 
 

                                                 
 30/ SECPS § 1000.45, App. K.01(b). 
 
 31/ Id. at App. K.01(a). 
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2. Public Comment on the Registration of Non-U.S. Auditors and 
Modifications to the Original Rule Proposal in Response 

 
 Under Section 106(c) of the Act, the Board and the Commission each have the 
authority to "exempt any foreign public accounting firm" from any provision of the Act as 
"necessary or appropriate in the public interest or for the protection of investors."  The 
Board received numerous comments in letters from public accounting firms, foreign 
governments and foreign professional accounting associations, requesting such 
exemptions from the Board's registration requirements, as well as its inspections and 
disciplinary programs.32/  The Board also held a public roundtable meeting to discuss 
special issues raised by registration and oversight of non-U.S. firms, at which 14 
representatives of foreign governments, non-U.S. public accounting firms and 
professional organizations, and U.S. institutional investors participated.33/ 
 
 Some commenters expressed concerns about registration of non-U.S. public 
accounting firms, including that the Board's registration of non-U.S. public accounting 
firms (1) would be duplicative of existing or planned home-country auditor oversight 
programs, (2) would require information, the disclosure of which would violate foreign 
laws on confidentiality, data protection and privacy, (3) would require information that 
does not have clear equivalents in non-U.S. jurisdictions, (4) would require 
accumulation of information not already compiled and not readily available, and (5) 

                                                 
 32/ The Board also received comment letters against such exemptions, for 
example on the grounds that "[i]ncluding foreign auditors under the purview of the new 
Public Company Accounting Oversight Board would, thus, add a much-needed element 
of auditor oversight for firms reviewing corporations trading in U.S. markets."  See Letter 
from, Senator Carl Levin dated March 21, 2003 (in PCAOB Docket No. 1 public file). 
 

33/ The following governments, firms and organizations participated in the 
public roundtable meeting: European Commission; U.K. Department of Trade and 
Industry; Embassy of Switzerland; Embassy of Australia; Financial Services Agency 
(Japan); Canadian Public Accountability Board; Wirtschaftspruferkammer (German 
Chamber of Accountants); Fédération des Experts Comptables (FEE); Ernst & Young 
(Brussels, Belgium); PricewaterhouseCoopers (Toronto, Canada); Deloitte Touche 
Tohmatsu (Santiago, Chile); KPMG (London); Pennsylvania Public Employees' 
Retirement System; and the State of Wisconsin Investment Board. 
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would lessen competition among public accounting firms by discouraging some firms 
from registering. 
 
 In response to the concern that registration of non-U.S. public accounting firms 
would be duplicative of existing or planned auditor oversight programs, as an initial step, 
the Board sought, as part of its roundtable meeting, to gather information about existing 
or planned oversight bodies outside the United States.  The Board has also commenced 
dialogue with non-U.S. oversight bodies in order to achieve its objectives generally, as 
well as to try to find ways to reduce administrative burdens and to provide for 
coordination in areas where there is a common programmatic interest, such as annual 
reporting, inspection and discipline. 
 
 Many commenters suggested that registration of non-U.S. firms would require 
information, the disclosure of which would violate non-U.S. laws, particularly those 
related to confidentiality, data protection and privacy.  In response to this concern, the 
Board added Rule 2105 and corresponding instructions in Form 1, which allow 
applicants to withhold information from its application for registration where disclosure of 
the information would cause the applicant to violate non-U.S. laws.   Also, in order to 
allow firms time to give full consideration to the potential conflict of law issues, the 
Board has afforded non-U.S. firms an additional 180 days to register.   
 

Furthermore, in light of concerns with respect to conflicts with confidentiality, data 
protection, and privacy laws, the Board has eliminated or narrowed the scope of 
information required by Form 1, as originally proposed.  Specifically, any requirements 
to provide Social Security numbers, taxpayer numbers, and comparable non-U.S. tax 
identifiers have been eliminated.  In part to address concerns with respect to the 
confidentiality of information on criminal, civil and administrative proceedings in Part V, 
the Board has significantly narrowed the disclosure required for non-U.S. applicants.  
Also, the list of accountants associated with a non-U.S. firm has been narrowed.  In 
particular, as revised, Form 1 requires non-U.S. accounting firms to a list only those 
accountants who are proprietors, partners, principals, shareholders, officers or 
managers of the applicant and who each provide at least 10 hours of audit services for 
any issuer during the last calendar year.  Finally, to accommodate privacy restrictions 
related to employment in certain non-U.S. jurisdictions, the scope of "associated 
persons" from whom the applicant is required to secure consents has been narrowed to 
cover only those accountants identified on the list of accountants.  As discussed above, 
to the extent that a non-U.S. law would prohibit disclosure of information that is still 
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required, new Rule 2105 permits a firm to withhold the information and submit instead 
(i) a copy of the conflicting non-U.S. law, in English, (ii) a legal opinion that submitting 
the information would cause the applicant to violate the conflicting non-U.S. law, and (iii) 
an explanation of the applicant's efforts to seek consents or waivers to eliminate the 
conflict, if the withheld information could be provided to the Board with a consent or a 
waiver, and a representation that the applicant was unable to obtain such  consents or 
waivers to eliminate the conflict. 
 
 The Board has eliminated or modified certain disclosure requirements where 
determining a non-U.S. equivalent may be particularly burdensome, in an effort to 
address concerns that registration would require information that does not have clear 
equivalents in non-U.S. jurisdictions.  For example, in response to a comment that the 
term "undergraduate degree" was not meaningful in a non-U.S. context, the Board 
revised the educational reference in its originally proposed definition of accountant to "a 
college, university or higher professional degree."  The Board has also eliminated the 
requirement from its original proposal to disclose a "violation of a substantially 
equivalent non-U.S. statute" to certain provisions of the United States Code. 
 
 In response to concerns that registration of non-U.S. firms would require 
accumulation of information not already compiled and not readily available, the Board 
has allowed an additional 180 days for firms to compile information and to obtain any 
necessary consents or waivers from associated persons to provide the information 
requested by the form.  Further, the Board has significantly modified and in some cases 
eliminated disclosure requirements, the information for which commenters noted, would 
be burdensome to gather.  For example, Part III of Form 1, which as proposed required 
disclosure of information on firm revenues, has been eliminated. Moreover, with respect 
to Part II in Form 1, the Board has modified the disclosure categories for audit, non-
audit, and other accounting services to track more closely those used by the 
Commission.  As a practical matter, at the time when non-U.S. firms are required to be 
registered with the Board (i.e., by April 19, 2004), the disclosure categories in effect will 
be those used in the Commission's recently revised auditor independence disclosure 
rules, with which foreign private issuers will be required to comply for periodic annual 
reports filed after December 15, 2003. 
 

In addition, the Board has tried to facilitate the reporting in Part II by allowing 
applicants to use estimates to the extent that such information has not been previously 
disclosed or is not known.  Finally, in an effort to minimize the administrative burden of 
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compiling information for the registration process, the requirements in Form 1 to provide 
accountant names and license numbers, consents to cooperate with Board inspections 
and investigations, and information about certain legal proceedings, as applied to non-
U.S. firms, have been significantly narrowed to include only partners and managers who 
participate in or contribute to the preparation of audit reports for issuers. 
 
 Several commenters raised concerns that registration of non-U.S. firms would 
lessen competition among public accounting firms by discouraging some firms from 
registering.  As described above, the Board has eliminated and modified many of the 
disclosure requirements originally proposed.  Given these modifications, the Board 
believes that the cost and effort for smaller firms to register with the Board will not be 
significantly disproportionate to that for larger firms and therefore would not have a 
significant impact on competition.  Moreover, the Board believes that the 180-day 
deferral of registration for non-U.S. firms should also minimize the administrative burden 
for smaller non-U.S. firms, also diminishing any anti-competitive effect. 
 
 3. Cooperation with Non-U.S. Regulators 
 

While the Board believes that it must require registration of non-U.S. firms, it also 
recognizes that it must be flexible about how registration operates in the case of those 
firms and that it may not be practical to treat foreign accounting firms as if they were, for 
purposes of the Board's regulation, in all respects the same as U.S.-based firms.  The 
Board is prepared to work with its foreign counter-parts to find ways to accomplish the 
goals of the Act without subjecting foreign firms to unnecessary burdens or conflicting 
requirements.  Where possible, the Board will seek to build compliance with its 
requirements on compliance with foreign regulatory regimes.  The proposed 180-day 
deferral of foreign firm registration will afford the Board the opportunity to explore ways 
of accomplishing that goal with non-U.S. accounting oversight bodies.  
 
 In addition, the nature of the oversight to be exercised over registered foreign 
public accounting firms is a matter the Board has yet to resolve.  The Board is aware 
that several countries have adopted or proposed corporate reforms that include new 
regulatory oversight of the auditing profession, and many countries have already 
adopted or planned programs to register, inspect and discipline accounting firms that 
prepare and issue audit reports for filing in those respective jurisdictions.   The Board 
expects that the various reforms being considered in other jurisdictions will continue to 
improve the quality of audit reports prepared by firms worldwide.  In this regard, the 
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Board has already commenced dialogue with other oversight bodies outside the United 
States in order to achieve its objectives generally, as well as to try to find ways to 
reduce administrative burdens and to provide for coordination in areas where there is a 
common programmatic interest, such as annual reporting, inspection, and discipline. 

*     *     * 

On the 6th day of May, in the year 2003, the foregoing was, in accordance with 
the bylaws of the Public Company Accounting Oversight Board, 

 
 

        ADOPTED BY THE BOARD. 
 
 
        /s/ J. Gordon Seymour 
 
        J. Gordon Seymour 
        Acting Secretary  

 
        May 6, 2003 

 
 
APPENDICES: 
 

1. Rules Relating to Registration 

2. Form 1 

3. Section-by-Section Analysis of Registration Rules and Form 1  
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Appendix 1  –  Rules Relating to Registration 
 

RULES OF THE BOARD 
 
 

SECTION 1.  GENERAL PROVISIONS 
 
1000. [Reserved] 
 
   
1001. Definitions of Terms Employed in Rules. 
 

When used in the Rules, unless the context otherwise requires: 
 

(a)(ii) Accountant    
 
 The term "accountant" means a natural person – 

 
(1) who is a certified public accountant, or  
 
(2)  who holds – 
 

(i)  a college, university, or higher professional degree in 
accounting, or  

 
(ii)  a license or certification authorizing him or her to engage in 

the business of auditing or accounting, or 
 

(3) who – 
 

(i) holds a college, university, or higher professional degree in a 
field, other than accounting, and 

 
 (ii) participates in audits; 

 
 provided, however, that the term "accountant" does not include a person 

engaged only in clerical or ministerial tasks.  
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(a)(iii) Act 
 
 The term "Act" means the Sarbanes-Oxley Act of 2002. 
 

(a)(iv) Associated Entity 
 
 The term "associated entity" means, with respect to a public accounting firm – 
 

(1) any entity that directly, indirectly, or through one or more 
intermediaries, controls, or is controlled by, or is under common 
control with, such public accounting firm; or 

 
(2) any "associated entity," as used in Rule 2-01(f)(2) of Regulation S-

X, 17 C.F.R. 210.2-01(f)(2), that would be considered part of that 
firm for purposes of the Commission's auditor independence rules. 

 
(a)(v) Audit 

 
 The term "audit" means an examination of the financial statements of any issuer 
by an independent public accounting firm in accordance with the rules of the Board or 
the Commission (or, for the period preceding the adoption of applicable Rules of the 
Board under Section 103 of the Act, in accordance with then applicable generally 
accepted auditing standards for such purposes), for the purpose of expressing an 
opinion on such statements. 
 

(a)(vi) Audit Report 
 
 The term "audit report" means a document or other record – 
  

(1) prepared following an audit performed for purposes of compliance 
by an issuer with the requirements of the securities laws; and 

 
(2) in which a public accounting firm either – 
 

(i) sets forth the opinion of that firm regarding a financial 
statement, report or other document; or  
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(ii) asserts no such opinion can be expressed. 
 

(a)(vii)  Audit Services 
 
 The term "audit services" means – 
 

(1)  subject to paragraph (a)(vii)(2) of this Rule, professional services 
rendered for the audit of an issuer's annual financial statements, 
and (if applicable) for the reviews of an issuer's financial statements 
included in the issuer's quarterly reports. 

 
(2) effective after December 15, 2003, professional services rendered 

for the audit of an issuer's annual financial statements, and (if 
applicable) for the reviews of an issuer's financial statements 
included in the issuer's quarterly reports or services that are 
normally provided by the accountant in connection with statutory 
and regulatory filings or engagements for those fiscal years. 

 
(b)(i) Board 

 
 The term "Board" means the Public Company Accounting Oversight Board. 
 

(c)(i) Commission 
 
 The term "Commission" means the Securities and Exchange Commission. 
 

(e)(i) Exchange Act 
 
 The term "Exchange Act" means the Securities Exchange Act of 1934, as 
amended. 
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(f)(i) Foreign Public Accounting Firm 
 
 The term "foreign public accounting firm" means a public accounting firm that is 
organized and operates under the laws of a non-U.S. jurisdiction, government or 
political subdivision thereof. 
 

(i)(iii) Issuer 
 
 The term "issuer" means an issuer (as defined in Section 3 of the Exchange Act), 
the securities of which are registered under Section 12 of that Act, or that is required to 
file reports under Section 15(d) of that Act, or that files or has filed a registration 
statement that has not yet become effective under the Securities Act of 1933, and that it 
has not withdrawn. 
 
 (n)(ii) Non-Audit Services 

 
The term "non-audit services" means – 
 

(1)  subject to paragraph (n)(ii)(2) of this Rule, services related to 
financial information systems design and implementation as defined 
in Rule 2-01(c)(4)(ii) of Regulation S-X, 17 C.F.R. 2-01(c)(4)(ii), and 
all other services, other than audit services or other accounting 
services. 

 
(2)  effective after December 15, 2003, all other services other than 

audit services, other accounting services, and tax services.  
 
(o)(i) Other Accounting Services  

 
The term "other accounting services" means – 
 

(1) subject to paragraph (o)(i)(2) of this Rule, services that are normally 
provided by the public accounting firm that audits the issuer's 
financial statements in connection with statutory and regulatory 
filings or engagements and assurance and related services that are 
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reasonably related to the performance of the audit or review of the 
issuer's financial statements, other than audit services. 

 
(2) effective after December 15, 2003, assurance and related services 

that are reasonably related to the performance of the audit or 
review of the issuer's financial statements, other than audit 
services. 

 
(p)(i) Person Associated With a Public Accounting Firm (and Related 

Terms)  
 
 The terms "person associated with a public accounting firm" (or with a "registered 
public accounting firm" or "applicant") and "associated person of a public accounting 
firm" (or of a "registered public accounting firm" or "applicant") mean any individual 
proprietor, partner, shareholder, principal, accountant, or professional employee of a 
public accounting firm, or any independent contractor that, in connection with the 
preparation or issuance of any audit report –  
 

(1) shares in the profits of, or receives compensation in any other form 
from, that firm; or  

 
(2) participates as agent on behalf of such accounting firm in any 

activity of that firm;  
 

provided, however, that these terms do not include a person engaged only in clerical or 
ministerial tasks or a person whom the public accounting firm reasonably believes is a 
person primarily associated with another registered public accounting firm. 
 

(p)(ii) Play a Substantial Role in the Preparation or Furnishing of an Audit 
Report 

 
The phrase "play a substantial role in the preparation or furnishing of an audit 

report" means – 
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(1) to perform material services that a public accounting firm uses or 
relies on in issuing all or part of its audit report with respect to any 
issuer, or  

 
(2) to perform the majority of the audit procedures with respect to a 

subsidiary or component of any issuer the assets or revenues of 
which constitute 20% or more of the consolidated assets or 
revenues of such issuer necessary for the principal accountant to 
issue an audit report on the issuer. 

 
Note 1: For purposes of paragraph (1) of this definition, the term "material 

services" means services, for which the engagement hours or fees 
constitute 20% or more of the total engagement hours or fees, 
respectively, provided by the principal accountant in connection with 
the issuance of all or part of its audit report with respect to any issuer.  
The term does not include non-audit services provided to non-audit 
clients. 

 
Note 2: For purposes of paragraph (2) of this definition, the phrase "subsidiary 

or component" is meant to include any subsidiary, division, branch, 
office or other component of an issuer, regardless of its form of 
organization and/or control relationship with the issuer. 

 
Note 3: For purposes of determining "20% or more of the consolidated assets 

or revenues" under paragraph (2) of this Rule, this determination 
should be made at the beginning of the issuer's fiscal year using prior 
year information and should be made only once during the issuer's 
fiscal year. 

 
(p)(iii) Public Accounting Firm 

 
 The term "public accounting firm" means a proprietorship, partnership, 
incorporated association, corporation, limited liability company, limited liability 
partnership, or other legal entity that is engaged in the practice of public accounting or 
preparing or issuing audit reports. 
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(r)(i) Registered Public Accounting Firm  
 
 The term "registered public accounting firm" means a public accounting firm 
registered with the Board. 
 

(r)(ii) Rules or Rules of the Board 
 
 The terms "Rules" or "Rules of the Board" mean the bylaws and rules of the 
Board (as submitted to and approved, modified, or amended by the Commission in 
accordance with Section 107 of the Act) and those stated policies, practices, and 
interpretations of the Board that the Commission, by rule, may deem to be rules of the 
Board, as necessary or appropriate in the public interest or for the protection of 
investors. 
 

(s)(ii) Securities Laws 
 

  The term "securities laws" means the provisions of the law referred to in Section 
3(a)(47) of the Exchange Act, as amended by the Act, and includes the rules, 
regulations, and orders issued by the Commission thereunder.  

 
(s)(iii) State 
 
The term "State" means any state of the United States, the District of Columbia, 

Puerto Rico, the Virgin Islands, or any other territory or possession of the United States.  
 
(t)(i) Tax Services  
 
The term "tax services" means professional services rendered for tax 

compliance, tax advice, and tax planning. 
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SECTION 2.  REGISTRATION AND REPORTING 
 

Part 1 – Registration of Public Accounting Firms 
 
2100. Registration Requirements for Public Accounting Firms.   
 

Effective [Insert the date 180 days after the Commission's determination 
pursuant to 101(d) of the Act] (or, for foreign public accounting firms, [Insert the date 
360 days after the Commission's determination pursuant to 101(d) of the Act]), each 
public accounting firm that – 

 
(a) prepares or issues any audit report with respect to any issuer; or 

 
(b) plays a substantial role in the preparation or furnishing of an audit 

report with respect to any issuer  
 
must be registered with the Board. 

 
Note 1: As set forth in Section 106(a)(1) of the Act, registration with the Board 

pursuant to this Rule will not by itself provide a basis for subjecting a 
foreign public accounting firm to the jurisdiction of the U.S. federal or 
State courts, other than with respect to controversies between such 
firms and the Board. 

 
Note 2: The issuance of a consent to include an audit report for a prior period 

by a public accounting firm, which does not currently have and does 
not expect to have an engagement with an issuer to prepare or issue, 
or to play a substantial role in the preparation or furnishing of an audit 
report with respect to any issuer, will not by itself require a public 
accounting firm to register under Rule 2100. 

 
2101. Application for Registration. 
 

Any public accounting firm applying to the Board for registration pursuant to Rule 
2100 must complete and file an application for registration on Form 1 by following the 
instructions to that form.  Unless directed otherwise by the Board, the applicant must file 
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such application and exhibits thereto electronically with the Board through the Board's 
web-based registration system.  An applicant may withdraw its application for 
registration by written notice to the Board at any time before the approval or disapproval 
of the application. 

 
2102. Date of Receipt. 

 
 Unless the Board directs otherwise, the date of receipt of an application for 
registration will be the later of (a) the date on which the registration fee has been paid, 
or (b) the date on which the application is submitted to the Board through its web-based 
registration system. 
 
2103. Registration Fee. 
 
 Each applicant for registration must pay a registration fee. The Board will, from 
time to time, announce the current registration fee.  No portion of the registration fee is 
refundable, regardless of whether the application for registration is approved, 
disapproved, or withdrawn. 
 
2104.  Signatures. 
 
 Each signatory to an application for registration (including, without limitation, 
each signatory to the consents required by such application) shall manually sign a 
signature page or other document authenticating, acknowledging or otherwise adopting 
his or her signature that appears in typed form within the electronic filing. Such 
document shall be executed before or at the time the electronic filing is made and shall 
be retained by the filer for a period of seven years.  Upon request, an electronic filer 
shall furnish to the Board or its staff a copy of all documents retained pursuant to this 
Rule. 
 
2105.  Conflicting Non-U.S. Laws 
 
 (a) An applicant may withhold information from its application for registration 
when submission of such information would cause the applicant to violate a non-U.S. 
law if that information were submitted to the Board. 
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 (b) An applicant that claims that submitting information as part of its 
application would cause it to violate non-U.S. laws must – 
 

 (1) identify, in accordance with the instructions on Form 1, the 
information that it claims would cause it to violate non-U.S. laws if 
submitted; and 

 
  (2) include as an exhibit to Form 1 – 
 

(i) a copy of the relevant portion of the conflicting non-U.S. law; 
 
(ii) a legal opinion that submitting the information would cause 

the applicant to violate the conflicting non-U.S. law; and 
 
(iii)  an explanation of the applicant's efforts to seek consents or 

waivers to eliminate the conflict, if the withheld information 
could be provided to the Board with a consent or a waiver, 
and a representation that the applicant was unable to obtain 
such consents or waivers to eliminate the conflict. 

 
2106. Action on Applications for Registration. 
 

(a) Standard for Approval.   
 
After reviewing the application for registration, any additional information 

provided by the applicant, and any other information obtained by the Board, the Board 
will determine whether approval of the application for registration is consistent with the 
Board's responsibilities under the Act to protect the interests of investors and to further 
the public interest in the preparation of informative, accurate, and independent audit 
reports for companies the securities of which are sold to, and held by and for, public 
investors. 
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(b) Action on Application. 
 
Unless the applicant consents otherwise, the Board will take action on an 

application for registration not later than 45 days after the date of receipt of the 
application by the Board.  
 

(1) If the Board makes the determination in paragraph (a) of this Rule, 
the Board will approve the application. 

 
(2) If the Board is unable to determine that the standard for approval in 

paragraph (a) of this Rule is met, or if the Board determines that the 
application may be materially inaccurate or incomplete, the Board 
will: 

 
  (i)  request more information from the applicant; or 
 

(ii)  provide the applicant with written notice of a hearing, 
pursuant to the Board's procedural rules governing 
disciplinary proceedings, to determine whether to approve or 
disapprove the application.  Such notice will specify, in 
reasonable detail, the proposed grounds for disapproval.  
Such notice may, at the applicant's election, be treated as a 
written notice of disapproval for purposes of Section 102(c) 
of the Act. 

 
(c)  Requests for More Information. 
 
If the Board requests more information from an applicant, and such applicant 

submits the requested information to the Board, the Board will treat the application, as 
supplemented by the requested information, as if it were a new application for purposes 
of paragraph (b) of this Rule.  The Board will take action on such supplemented 
applications as soon as practicable, and not later than 45 days after receipt of the 
supplemented application by the Board.  If such firm declines to provide the requested 
information, or fails to do so within a reasonable amount of time, the Board may deem 
the application incomplete for purposes of paragraph (b)(2) of this Rule, may deem the 
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application not to have been received in accordance with Rule 2102, or may take such 
other action as the Board deems appropriate. 

 
Part 2 – Reporting 

 
 [reserved] 
 
 

Part 3 – Public Availability Of Applications And Reports 
 

 
2300.  Public Availability of Information Submitted to the Board; Confidential 

Treatment Requests. 
 

(a) Except as provided in paragraph (b) below, an application for registration 
will be publicly available as soon as practicable after the Board approves or disapproves 
such application. 

 
 (b) Confidential Treatment Requests.   
 
 A public accounting firm may request confidential treatment of any information 
submitted to the Board in connection with its application for registration, provided that 
the information as to which confidential treatment is requested – 
 

(1) has not otherwise been publicly disclosed, and  
 

(2) either (i) contains information reasonably identified by the public 
accounting firm as proprietary information, or (ii) is protected from 
public disclosure by applicable laws related to the confidentiality of 
proprietary, personal, or other information.  
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 (c) Application Procedures. 

 To request confidential treatment of information submitted to the Board in 
connection with an application for registration, the applicant must – 

(1) identify in accordance with the instructions on Form 1 the 
information that it desires to keep confidential; and 

(2) include as an exhibit to Form 1 a detailed explanation as to why, 
based on the facts and circumstances of the particular case, the 
information meets the requirements of paragraph (b) of this Rule.  

 (d) Pending a determination by the Board as to whether to grant the request 
for confidential treatment, the information for which confidential treatment has been 
requested will not be made available to the public. 

 (e) If the Board determines to deny a confidential treatment request, the 
requestor will be notified in writing of the Board's decision, and of the date on which the 
information in question will be made public, a reasonable time in advance of such date. 

 (f) Unless the applicant requests otherwise, the exhibit containing an 
explanation supporting a confidential treatment request will be afforded confidential 
treatment without the need for a request for confidential treatment. 

 (g) Information as to which the Board grants confidential treatment under this 
rule will not be made available to the public by the Board.  The granting of confidential 
treatment will not, however, limit the ability of the Board (1) to provide the information as 
to which confidential treatment was granted to the Commission, or (2) to comply with 
any subpoena validly issued by a court or other body of competent jurisdiction.  In the 
event the Board receives such a subpoena, the Board will notify the applicant of such 
subpoena, to the extent permitted by law, to allow the applicant the opportunity to object 
to such subpoena. 

 (h) Pursuant to Section 101(g)(2) of the Act, the Board hereby delegates, until 
the Board orders otherwise, to the Director of Registration and Inspection the Board's 
functions under this Rule. 
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FORM 1 – APPLICATION FOR REGISTRATION  

 
 

GENERAL INSTRUCTIONS 
 

1. The definitions in the Board's rules apply to this form.  Italicized terms in the 
instructions to this form are defined in the Board's rules.  See Rule 1001. 

 
2. Any public accounting firm applying to the Board for registration pursuant to 

Section 102 of the Act must file this form with the Board.  See Rule 2101. 
 
3. In addition to these instructions, the rules contained in Section 2 of the Board's 

rules govern applications for registration.  Please read these rules and the 
instructions carefully before completing this form. 

 
4. Unless otherwise directed by the Board, applicants must submit this form, and all 

exhibits to the form, to the Board electronically by completing the Web-based 
version of Form 1.  [Website details to be inserted before registration system is 
operational].  See Rule 2101. 

 
5. This form must be accompanied by a registration fee in accordance with Section 

102(f) of the Act.  The amount of the required fee is available at [Website details 
to be inserted before registration system is operational].  An application for 
registration will not be deemed received by the Board until the registration fee 
has been paid.  See Rule 2102. 

 
6. An applicant may request confidential treatment of any portion of its application 

for registration that has not otherwise been publicly disclosed and that either 
contains information reasonably identified by the applicant as proprietary 
information or that is protected from public disclosure by applicable laws related 
to confidentiality of proprietary, personal, or other information.  An applicant that 
requests confidential treatment must identify the portion of the application that it 
desires to keep confidential, and include, as Exhibit 99.1 to the application for 
registration, a detailed explanation as to why, based on the facts and 
circumstances of the particular case, the information is proprietary or is protected 
from disclosure by applicable laws related to the confidentiality of proprietary, 
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personal, or other information.  The Board will normally grant confidential 
treatment requests for information concerning non-public disciplinary 
proceedings.  The Board will determine whether or not to grant other confidential 
treatment requests on a case-by-case basis.  See Rule 2300(c). 

 
7. If an applicant is prohibited by the law(s) of a non-U.S. jurisdiction from 

submitting to the Board information requested by all or a part of an Item to this 
form, the applicant shall so indicate by making a notation under the relevant item 
number of the form and furnishing, as Exhibit 99.2 to the application for 
registration, the following information: (i) a copy of the relevant portion of the 
conflicting non-U.S. law, (ii) a legal opinion that submitting the information would 
cause the applicant to violate the conflicting non-U.S. law; and (iii) an explanation 
of the applicant's efforts to seek consents or waivers to eliminate the conflict, if 
the withheld information could be provided to the Board with a consent or waiver, 
and a representation that the applicant was unable to obtain such consents or 
waivers to eliminate the conflict.  

 
8. Where this form requires disclosure of a sum of money, such amount must be 

stated in U.S. dollars and rounded to the nearest thousand.  If such amount was 
received or paid in a currency other than U.S. dollars, the amount must be 
converted to U.S. dollars. 

 
9. Where this form requires non-historical (i.e., current) information, applicants may 

submit the information as of a date not earlier than 90 days prior to submission of 
the application.  Such information will be deemed current for purposes of this 
form. 

 
10. Information submitted as part of this form, including any exhibit to this form, must 

be in the English language. 
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PART I   –  IDENTITY OF THE APPLICANT 

 
Item 1.1 Name of Applicant 
 
State the legal name of the applicant; if different, also state the name or names under 
which the applicant (or any predecessor for which the applicant is the successor in 
interest with respect to the entity's liabilities) issues audit reports, or has issued any 
audit report during the five years prior to the date of this application. 
 
Item 1.2 Applicant Contact Information 
 
State the physical address (and, if different, mailing address) of the applicant's 
headquarters office.  State the telephone number and facsimile number of the 
applicant's headquarters office.  If available, state the Website address of the applicant. 
 
Item 1.3 Primary Contact and Signatories 
 
State the name, title, physical business address (and, if different, business mailing 
address), telephone number, fax number, and e-mail address of a partner or authorized 
officer of the applicant who will serve as the applicant's primary contact with the Board 
regarding this application.  Provide the same information for every person whose 
signature appears in Part VIII or Part IX of this form, if any of those persons are different 
from the primary contact. 
 
Item 1.4 Applicant's Form of Organization 
 
State the applicant's legal form (e.g., proprietorship, partnership, limited liability 
partnership) and the jurisdiction (e.g., the state of the United States or comparable non-
U.S. jurisdiction) under the law of which the applicant is organized or exists.  
 
Item 1.5 Applicant's Offices 
 
If the applicant has more than one office, furnish, as Exhibit 1.5, the physical address 
(and, if different, mailing address) of each of the applicant's offices.   
Item 1.6 Associated Entities of Applicant 
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State the name and physical address (and, if different, mailing address) of all 
associated entities of the applicant that engage in the practice of public accounting or 
preparing or issuing audit reports, or comparable reports prepared for clients that are 
not issuers.  Do not include any person listed in Item 7.1. 
 
Item 1.7 Applicant's Licenses 
 
List every license or certification number issued to the applicant authorizing it to engage 
in the business of auditing or accounting.   For each such license or certification 
number, furnish the name of the issuing state, agency, board, or other authority.  
 
 
PART II   –  LISTING OF APPLICANT'S PUBLIC COMPANY AUDIT CLIENTS AND 

RELATED FEES 
 
Item 2.1  Issuers for Which Applicant Prepared Audit Reports During the Preceding 

Calendar Year 
 

List the names of all issuers for which the applicant prepared or issued any audit report 
dated during the calendar year preceding the calendar year in which this application is 
filed.  In addition to the issuer's name, this list must include, with respect to each issuer 
– 
 

a. The issuer's business address (as shown on its most recent filing with the 
Commission). 

 
b. The date of the audit report. 
 
c. The total amount of fees billed for audit services for the issuer's fiscal year for 

which the audit report was issued.   
 
d. The total amount of fees billed for other accounting services for the issuer's fiscal 

year for which the audit report was issued. 
 
e. The total amount of fees billed for non-audit services for the issuer's fiscal year 

for which the audit report was issued. 
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Note:  Only fees billed by the principal accountant (i.e., the public accounting firm 
that issued the audit report) need be disclosed in response to this Item.  To the 
extent not previously disclosed or known by the applicant, estimated amounts 
may be used in responding to this Item.  For investment company issuers, the 
fees disclosed in response to paragraphs (c) – (e) of this Item should include all 
fees for services rendered to the issuer, to the issuer's investment adviser (not 
including any sub-adviser whose role is primarily portfolio management and is 
subcontracted with or overseen by another investment adviser), and to any entity 
controlling, controlled by, or under common control with, the adviser that provides 
ongoing services to the issuer. 
 

Item 2.2 Issuers for Which Applicant Prepared Audit Reports During the Current 
Calendar Year 

 
List the names of all issuers for which the applicant prepared or issued any audit report 
dated during the current calendar year.  (Do not include audit reports the applicant 
expects to prepare or issue during this calendar year, but that have not yet been issued.  
These are called for in Item 2.3 below.)    In addition to the issuer's name, include, with 
respect to each issuer – 
 

a. The issuer's business address (as shown on its most recent filing with the 
Commission).   

 
b. The date of the audit report. 
 
c. The total amount of fees billed for audit services for the issuer's fiscal year for 

which the audit report was issued. 
 
d. The total amount of fees billed for other accounting services for the issuer's fiscal 

year for which the audit report was issued. 
 
e. The total amount of fees billed for non-audit services for the issuer's fiscal year 

for which the audit report was issued. 
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Note:  Only fees billed by the principal accountant (i.e., the public accounting firm 
that issued the audit report) need be disclosed in response to this Item.  To the 
extent not previously disclosed or known by the applicant, estimated amounts 
may be used in responding to this Item.  For investment company issuers, the 
fees disclosed in response to paragraphs (c) – (e) of this Item should include all 
fees for services rendered to the issuer, to the issuer's investment adviser (not 
including any sub-adviser whose role is primarily portfolio management and is 
subcontracted with or overseen by another investment adviser), and to any entity 
controlling, controlled by, or under common control with, the adviser that provides 
ongoing services to the issuer. 
 

Item 2.3 Issuers for Which Applicant Expects to Prepare Audit Reports During the 
Current Calendar Year 

 
List the names of all issuers for which the applicant expects to prepare or issue any 
audit report dated during the calendar year in which this application is filed.  In addition 
to the issuer's name, include, with respect to each issuer, the issuer's business address 
(as shown on its most recent filing with the Commission). 
 

Note:  An applicant may presume that it is expected to prepare or issue an audit 
report for an issuer (i) if it has been engaged to do so, or (ii) if it issued an audit 
report during the preceding calendar year for an issuer, absent an indication from 
the issuer that it no longer intends to engage the applicant. 

 
Item 2.4 Issuers for Which Applicant Played, or Expects to Play, a Substantial Role in 

Audit 
 
For applicants that did not prepare or issue an audit report dated during the preceding 
or current calendar year, and that do not expect to prepare or issue an audit report 
dated during the current calendar year, list the names of all issuers for which the 
applicant played, or expects to play, a substantial role in the preparation or furnishing of 
an audit report dated during the preceding or current calendar year.  In addition to the 
issuer's name, this list must include, with respect to each issuer –  
 

a. The issuer's business address (as shown on its most recent filing with the 
Commission). 
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b. The name of the public accounting firm that issued, or is expected to issue,  the 

audit report. 
 
c. The date of the audit report, if it has been issued.  
 
d. The type of substantial role played by the applicant with respect to the audit 

report.   
 

Note:  Applicants that disclosed the name of an issuer in response to any of 
Items 2.1 – 2.3 need not respond to this Item.  In responding to the part of this 
Item that asks about issuers for which the applicant expects to play a substantial 
role in the preparation or furnishing of an audit report, an applicant may presume 
that it is expected to play a substantial role in the preparation or furnishing of an 
audit report for an issuer (i) if it has been engaged to do so, or (ii) if it played a 
substantial role in the preparation and furnishing of an audit report during the 
preceding calendar year, absent an indication from the issuer or principal 
accounting firm that it no longer intends to engage the applicant. 

 
 

PART III  –  [RESERVED] 
 
 
PART IV – STATEMENT OF APPLICANT'S QUALITY CONTROL POLICIES  
 
Item 4.1 Applicant's Quality Control Policies  
 
Furnish, as Exhibit 4.1, a narrative, summary description, in a clear, concise and 
understandable format, of the quality control policies of the applicant for its accounting 
and auditing practices, including procedures used to monitor compliance with 
independence requirements. 
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PART V – LISTING OF CERTAIN PROCEEDINGS INVOLVING THE APPLICANT  
 
Item 5.1 Certain Criminal, Civil and Administrative Proceedings  

 
a. Indicate whether or not the applicant or any associated person of the applicant is 

a defendant or respondent – 
 

1. in any pending criminal proceeding, or was a defendant in any such 
proceeding in which a judgment was rendered against the applicant or 
such person, whether by plea or after trial, during the previous five years; 

 
2. in any pending civil or alternative dispute resolution proceeding initiated by 

a governmental entity (including a non-U.S. jurisdiction) arising out of the 
applicant's or such person's conduct in connection with an audit report, or 
a comparable report prepared for a client that is not an issuer, or was a 
defendant or respondent in any such proceeding in which a judgment or 
award was rendered against the applicant or such person, whether by 
consent or otherwise, during the previous five years; 

 
3. in any pending administrative or disciplinary proceeding arising out of the 

applicant's or such person's conduct in connection with an audit report, or 
a comparable report prepared for a client that is not an issuer, or was a 
respondent in any such proceeding in which a finding of violation was 
rendered, or a sanction entered, against the applicant or such person, 
whether by consent or otherwise, during the previous five years.  
Administrative or disciplinary proceedings include those of the 
Commission; the Board; any other federal, state, or non-U.S. agency, 
board, or administrative or licensing authority; and any professional 
association or body.  Investigations that have not resulted in the 
commencement of a proceeding need not be included; 

 
b. In the event of an affirmative response to Item 5.1.a, furnish the following 

information with respect to each such proceeding: 
 

1. The name, filing date, and case or docket number of the proceeding. 
 

File No. PCAOB-2003-03 Page 760



 

 

 

PCAOB Release No. 2003-007 
Appendix 2 – Form 1 
May 6, 2003 
Page A2-ix 
 
 

2. The name and address of the court, tribunal, or body in which such 
proceeding was filed. 

 
3. The names of all defendants or respondents in such proceeding who are 

also the applicant, any person listed in Part VII, or any person associated 
with the applicant at the time that the events in question occurred. 

 
4. The name of the issuer or other client that was the subject of the audit 

report or comparable report.     
 

5. With respect to each person named in Item 5.1.b.3, the statutes, rules, or 
other requirements such person was found to have violated (or, in the 
case of a pending proceeding, is charged with having violated). 

 
6. With respect to each person named in Item 5.1.b.3, the outcome of  the 

proceeding, including any sentence or sanction imposed.  (If no judgment 
or award has yet been rendered, enter the word "pending.") 

 
Note:  Foreign public accounting firm applicants need only disclose such 
proceedings for the applicant and any proprietor, partner, principal, shareholder, 
officer, or manager of the applicant who provided at least ten hours of audit 
services for any issuer during the last calendar year. 

 
Item 5.2   Pending Private Civil Actions 

 
a. Indicate whether or not the applicant or any associated person of the applicant is 

a defendant or respondent in any pending civil proceeding or alternative dispute 
resolution proceeding initiated by a non-governmental entity involving conduct in 
connection with an audit report, or a comparable report prepared for a client that 
is not an issuer. 

 
b. In the event of an affirmative response to Item 5.2.a, furnish the following 

information with respect to each such proceeding: 
 

1. The name, filing date, and case or docket number of the proceeding. 
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2. The name and address of the court, tribunal or body in which such 
proceeding was filed. 

 
3. The names of all defendants or respondents in such proceeding who are 

also the applicant, any person listed in Part VII, or any person associated 
with the applicant at the time that the events in question occurred. 

 
4. The name of the issuer or other client that was the subject of the audit 

report or comparable report. 
 
5. With respect to each person named in Item 5.2.b.3, the statutes, rules, or 

other requirements such person is alleged to have violated. 
 

Note:  Foreign public accounting firm applicants need only disclose such 
proceedings for the applicant and any proprietor, partner, principal, shareholder, 
officer, or manager of the applicant who provided at least ten hours of audit 
services for any issuer during the last calendar year. 

  
Item 5.3  Applicant's Discretionary Statement Regarding Proceedings Involving the 

Applicant's Audit  Practice  
 
With respect to any case or proceeding listed in response to Items 5.1 or 5.2, the 
applicant may, at its discretion, furnish, as Exhibit 5.3, a statement or statements 
describing the proceeding and the reasons that, in the applicant's view, such proceeding 
should not be a basis for the denial of its application for registration. 
 
 
PART VI – LISTING OF FILINGS DISCLOSING ACCOUNTING DISAGREEMENTS 

WITH PUBLIC COMPANY AUDIT CLIENTS  
 
Item 6.1 Existence of Disagreements With Issuers  
 

a. Indicate whether or not the applicant has been the former accountant with 
respect to any disclosure of a disagreement with an issuer made by such issuer 
during the current or preceding calendar year in a filing with the Commission 
pursuant to Item 304(a)(1)(iv) of Regulation S-K, 17 C.F.R. 229.304(a)(1)(iv). 
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b. Indicate whether or not the applicant has been the former accountant with 
respect to any filing made by an issuer during the current or preceding calendar 
year with the Commission containing a letter submitted by the applicant to the 
Commission pursuant to Item 304(a)(3) of Regulation S-K, 17 C.F.R. 
229.304(a)(3), in which the applicant stated that it disagreed with a statement of 
the issuer in response to Item 304(a). 

 
Item 6.2 Listing of Disagreements With Issuers  
 
In the event of an affirmative response to Items 6.1.a or 6.1.b, furnish the following 
information with respect to each such filing: 
 

a. The name of the issuer. 
 

b. The name and date of the filing containing the disclosure of the disagreement or 
the applicant's letter. 

 
Item 6.3 Copies of Filings  

 
Furnish, as Exhibit 6.3, a copy of every filing described in Item 6.2. 
 
 
PART VII – ROSTER OF ASSOCIATED ACCOUNTANTS 
 
Item 7.1 Listing of Accountants Associated with Applicants  
 
List the names of all accountants associated with the applicant who participate in or 
contribute to the preparation of audit reports.  For each such person, list every license 
or certification number (if any) authorizing him or her to engage in the business of 
auditing or accounting.  For each such license or certification number, furnish the name 
of the issuing state, agency, board, or other authority. 
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Note:  For purposes of this Item, applicants that are not foreign public accounting 
firms must list all accountants who are persons associated with the applicant and 
who provided at least ten hours of audit services for any issuer during the last 
calendar year.  Applicants that are foreign public accounting firms must list all 
accountants who are a proprietor, partner, principal, shareholder, officer, or 
manager of the applicant and who provided at least ten hours of audit services 
for any issuer during the last calendar year. 

 
Item 7.2  Number of Firm Personnel 
 
State the –  
 

a. Total number of accountants employed by the applicant. 
 
b. Total number of certified public accountants, or accountants with comparable 

licenses from non-U.S. jurisdictions, employed by the applicant. 
 
c. Total number of personnel employed by the applicant. 

 
 
PART VIII – CONSENTS OF APPLICANT  
 
Item 8.1  Consent to Cooperate with the Board and Statement of Acceptance of 

Registration Condition  
 
Furnish, as Exhibit 8.1, a statement, signed on behalf of the applicant by an authorized 
partner or officer of the applicant in accordance with Rule 2104, in the following form – 
 

a. [Name of applicant] consents to cooperate in and comply with any request for 
testimony or the production of documents made by the Public Company 
Accounting Oversight Board in furtherance of its authority and responsibilities 
under the Sarbanes-Oxley Act of 2002. 

 
b. [Name of applicant] agrees to secure and enforce similar consents from each of 

its associated persons as a condition of their continued employment by or other 
association with the firm.  
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c. [Name of applicant] understands and agrees that cooperation and compliance, 

as described in the firm's consent in paragraph (a), and the securing and 
enforcement of such consents from its associated persons in accordance with 
paragraph (b), shall be a condition to the continuing effectiveness of the 
registration of the firm with the Public Company Accounting Oversight Board. 

 
Note 1: Other than the insertion of the name of the applicant in paragraphs (a), 

(b), and (c) of this Item, Exhibit 8.1 must be in the exact words 
contained in this instruction.  The consents required by paragraph (b) 
of this Item must be in the exact words of Note 2 below and must be 
secured by the applicant not later than 45 days after submitting this 
application or, for persons who become associated persons of the firm 
subsequent to the submission of this application, at the time of the 
person's association with the firm.  Consents required by paragraph (b) 
of this Item are not required to be furnished as an exhibit to this form. 

 
Note 2: Other than the insertion of the name of the associated person, the 

consents required by paragraph (b) of this Item must state:  [Name of 
associated person] consents to cooperate in and comply with any 
request for testimony or the production of documents made by the 
Public Company Accounting Oversight Board in furtherance of its 
authority and responsibilities under the Sarbanes-Oxley Act of 2002.  
[Name of associated person] understands and agrees that this consent 
is a condition of their continued employment by or other association 
with [name of applicant].  

 
Note 3: For applicants that are foreign public accounting firms, the term 

"associated persons" as used in this Item means all accountants who 
are a proprietor, partner, principal, shareholder, officer, or manager of 
the applicant and who provided at least ten hours of audit services for 
any issuer during the last calendar year. 
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PART IX – SIGNATURE OF APPLICANT  
 
Item 9.1  Signature of Partner or Authorized Officer  
 
The application must be signed on behalf of the applicant by an authorized partner or 
officer of the applicant in accordance with Rule 2104.   The signer must certify that he or 
she has reviewed the application; that the application is, based on the signer's 
knowledge, complete and does not contain any untrue statement of a material fact or 
omit to state a material fact necessary to make the statements made, in light of the 
circumstances under which such statements were made, not misleading, and that the 
signer is authorized to execute the application on behalf of the applicant.  The signature 
must be accompanied by the name of the signer, the capacity in which the signer 
signed the application, and the date of signature. 

 
 
PART X – EXHIBITS  
 
To the extent applicable under the foregoing instructions, each application must be 
accompanied by the following exhibits: 
 
Exhibit 1.5 Listing of Offices 
 
Exhibit 4.1  Statement of Quality Control Policies 
 
Exhibit 5.3  Discretionary Statements Regarding Proceedings Involving Audit Practice 
 
Exhibit 6.3  Securities and Exchange Commission Filings Disclosing Accounting 

Disagreements With Public Company Audit Clients 
 
Exhibit 8.1 Consent of Applicant for Registration 
 
Exhibit 99.1 Request for Confidential Treatment 
 
Exhibit 99.2 Evidence of Conflicting Non-U.S. Law 
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Note:  Where an exhibit consists of more than one document, each document 
must be numbered consecutively (e.g., Exhibit 4.1.1, Exhibit 4.1.2, Exhibit 4.1.3, 
etc.), and the applicant must provide a list of the title or description of each 
document comprising the exhibit. 
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Appendix 3 – Section-by-Section Analysis of  
Registration Rules and Form 1 

 
 

The Board's proposed registration system consists of eight rules (PCAOB Rules 

2100 through 2106, and 2300), plus definitions that would appear in Rule 1001, and a 

form (PCAOB Form 1).  Each of the rules and each part of the form are discussed 

below.  

 
Rule 1001 – Definitions of Terms Employed in Rules  
 
 Rule 1001 contains definitions of terms used in the Board's rules.  Certain of the  

definitions are taken, or closely track, those found in Section 2 of the Act.1/  Other 

definitions are based on those used in the Commission's rules. 

Accountant 
 

Although used in the Act, the term "accountant" is not defined in the Act.  As 

used in the Act, the term refers to a natural person, as opposed to a legal entity.2/   This 

concept of "accountant" is different from the Commission's definition of accountant 

under Regulation S-X, which includes legal entities, such as a registered public 

                                                 
 1/ Certain definitions in the Board's rules that are taken verbatim from the 
statute or that are self-evident are not discussed below. 
 

2/ For example, Section 102(b)(2)(E) of the Act requires disclosure of a list of 
"all accountants associated with the firm who participate in or contribute to the 
preparation of audit reports, stating the license or certification number of each such 
person * * *." 
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accounting firm.3/  Therefore, to reflect the context in which the term "accountant" is 

used in the Act, and to distinguish the Board's definition from that in Regulation S-X, the 

Board is adopting a definition of "accountant" in Rule 1001(a)(ii) that is limited to natural 

persons.4/ 

The definition covers three types of natural persons:  (i) those who are certified 

public accountants, (ii) those who hold a college, university, or higher professional 

degree in accounting, or a license or certification authorizing him or her to engage in the 

business of auditing or accounting, and (iii) those who hold a college, university, or 

higher professional degree in a field, other than accounting, and who participate in 

audits.  The definition also specifies that the term does not include persons engaged 

only in ministerial or clerical tasks. 

                                                 
 3/ Under Rule 2-01(f)(1) of Regulation S-X, accountant means a "registered 
public accounting firm, certified public accountant or public accountant performing 
services in connection with an engagement for which independence is required."  Rule 
2-01(f)(1) provides further that  "references to the accountant include any accounting 
firm with which the certified public accountant or public accountant is affiliated."  See 
Rule 2-01(f)(1) of Regulation S-X, 17 C.F.R. 210.2-01(f)(1).  
 

4/ The definitions in proposed Rule 1001 are marked with a letter and a 
Roman numeral.  The letter matches the first letter of the word or phrase being defined 
and the Roman numeral serves to distinguish the definition from other defined words or 
phrases beginning with the same letter.  This system has been adopted so that the 
definitions within Rule 1001 will remain in rough alphabetical order. 
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The Board's definition is intended to include all natural persons, who have the 

requisite licensing, certification, training, and/or experience, whether obtained in the 

U.S. or a non-U.S jurisdiction, to be considered an accountant.  In its proposing release, 

the Board put forth a similar definition.  Commenters raised several concerns with the 

proposed definition.  First, several commenters suggested that the proposed definition 

was overbroad and asked the Board to limit its application to only certified public 

accountants, or, at least, to clarify that it does not apply to persons with college degrees 

that perform only clerical or ministerial tasks on an audit.  After considering these 

comments, the Board decided to revise the definition to clarify that the term does not 

capture persons engaged only in clerical or ministerial tasks.  The Board did not, 

however, adopt the suggestions to limit the definition to only certified public accountants 

because such a definition would be significantly narrower than the common meaning of 

the term and because the Board understands that accountants who are not certified 

public accountants often participate in the preparation or issuance of audit reports.  In 

addition, at least one non-U.S. commenter suggested that the proposed definition's use 

of the term "undergraduate degree" would not be meaningful as applied to non-U.S. 

accountants.  Accordingly, at this commenter's suggestion, the Board has decided to 
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change this part of the definition to refer to a "college, university, or higher professional 

degree." 

Associated Entity 
 

Rule 1001(a)(iv) defines "associated entity," as "with respect to a public 

accounting firm (i) any entity that directly, indirectly, or through one or more 

intermediaries, controls or is controlled by, or is under common control with, such public 

accounting firm; or (ii) any "associated entity," as used in Rule 2-01(f)(2) of Regulation 

S-X, 17 C.F.R. 210.2-10(f)(2), that would be considered part of that firm for purposes of 

the Commission's auditor independence rules."  This definition of "associated entity" is 

meant to give the term the same meaning as in the Commission's auditor independence 

rules.5/ 

A few commenters suggested that the Board create its own definition of this term, 

rather than relying on the meaning of the term in the Commission's rules.  One of these 

commenters suggested that the Board define the term as those firms with which the 

applicant "holds itself out as being associated."  The Board has decided not to adopt 

this suggestion because the suggested definition is narrower than the Commission's 

                                                 
5/ See Rule 2-01(f)(2) of Regulation S-X, 17 C.F.R. 210.2-01(f)(2); see also 

Commission Final Rule:  Revision of the Commission's Auditor Independence 
Requirements, Release No. 33-7919, at notes 490 & 491 (November 21, 2000). 
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interpretation of the term, in some contexts, and does not seem more definite than the 

SEC's interpretation. 

Audit 

In general, Rule 1001(a)(v) defines "audit" as an examination of an issuer's 

financial statements by an independent public accounting firm in accordance with the 

rules of the Board or the Commission for purposes of expressing an opinion on such 

statements.  For the period preceding the adoption of the Board's applicable rules under 

Section 103 of the Act, however, the term covers an examination of an issuer's financial 

statements by an independent public accounting firm in accordance with generally 

accepted auditing standards ("GAAS").6/  The Board has adopted the same meaning for 

"audit" as used in Section 2(a)(2) of the Act. 

Audit Report 
 
 Rule 1001(a)(vi) defines "audit report" to mean "a document or other record (1) 

prepared following an audit performed for purposes of compliance by an issuer with the 

                                                 
 6/  Because GAAS and Commission rules require interim reviews of issuers' 
financial statements by independent public accountants, the term audit includes work 
performed in the context of such reviews.  See SAS 100 and Rule 10-01 of Regulation 
S-X, 17 C.F.R. 210.10-01; see also Section 2(a)(8) of the Act (implicitly stating that 
these reviews are audit services, by excluding from the definition of "non-audit services" 
services provided to an issuer "in connection with an audit or review of the financial 
statements of an issuer"). 
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requirements of the securities laws; and (2) in which a public accounting firm either (i) 

sets forth the opinion of that firm regarding a financial statement, report or other 

document; or (ii) asserts no such opinion can be expressed."  The Board has adopted 

the same meaning for audit as used in Section 2(a)(4) of the Act. 

Two commenters suggested that the term could be confusing to applicants and, if 

applied in certain contexts, could be overbroad.  The Board has decided not to change 

the definition of this term since the term is defined in the Act.  If specific issues arise in 

administering the definition in the context of the Board's registration rules or otherwise, 

the Board will consider issuing guidance on the definition.  

Audit Services 
 
 Rule 1001(a)(vii)(1) defines "audit services" as "professional services rendered 

for the audit of an issuer's annual financial statements and (if applicable) for the reviews 

of an issuer's financial statements included in the issuer's quarterly reports."  This 

definition of "audit services" is intended to capture the same category of services for 

which fees were required to be disclosed as "audit fees" pursuant to the Commission's 

2000 proxy disclosure rules.7/ 

                                                 
 7/ See Schedule 14A, Item 9(e)(1), 17 C.F.R. 240.14a-101; see also 
Commission Final Rule:  Revision of the Commission's Auditor Independence 
Requirements, Release No. 33-7919 (November 21, 2000). 
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Several commenters suggested that the Board change the definition of "audit 

services" to conform to the category of fees disclosed as "audit fees" under the SEC's 

recently revised auditor independence rules, adopted on January 28, 2003, as amended 

on March 26, 2003.  As noted below in the discussion of Part II of the Form, the Board 

has decided not to change this definition at this time.  However, the Board has decided 

to add paragraph (2) to this rule, which provides that, effective after December 15, 

2003, the term "audit services" will mean "professional services rendered for the audit of 

an issuer's annual financial statements, and (if applicable) for the reviews of an issuer's 

financial statements included in the issuer's quarterly reports or services that are 

normally provided by the accountant in connection with statutory and regulatory filings 

or engagements for those fiscal years."  This definition in paragraph (2) is intended to 

conform to the category of fees disclosed as "audit fees" under the SEC's recently 

revised auditor independence rules. 

Foreign Public Accounting Firm 
 
 Rule 1001(f)(i) defines foreign public accounting firm as a "public accounting firm 

that is organized and operates under the laws of a non-U.S. jurisdiction, government or 

political subdivision thereof."  This definition, which follows closely the definition of 

foreign public accounting firm in Section 106(d) of the Act, is intended to clarify that the 
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term covers accounting firms that are organized and operate in any jurisdiction outside 

of the United States.8/ 

 Issuer 

 Rule 1001(i)(iii) defines the term "issuer" to include any public company, 

regardless of the jurisdiction of its organization or operation, that is required to file 

reports with the Commission or that has filed a registration statement for a public 

offering of securities. This definition is the same as the definition of the term "issuer" in 

Section 2(a)(7) of the Act. 

 Non-Audit Services 

Rule 1001(n)(ii)(1) defines "non-audit services" to mean services related to 

financial information systems design and implementation as defined in Rule 2-

01(c)(4)(ii) of Regulation S-X, 17 C.F.R. 2-01(c)(4)(ii), and all other services, other than 

audit services or other accounting services.  This definition will be effective through 

December 15, 2003.  Paragraph (2) of the rule provides that effective after December 

15, 2003, "non-audit services" will mean "all other services other than audit services, 

other accounting services, and tax services."  The definition in paragraph (2) is 

                                                 
 8/ Section 106(d) of the Act defines foreign public accounting firm as a 
"public accounting firm that is organized and operates under the laws of a foreign 
government or political subdivision thereof." 
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designed to be consistent with the category of services disclosed as "all other fees" 

under the Commission's revised auditor independence rules, adopted on January 28, 

2003, as amended on March 26, 2003.  This definition is further addressed as part of 

the discussion of Part II of the Form below. 

Other Accounting Services 
 
Rule 1001(o)(i)(1) defines "other accounting services" as services that are 

normally provided by the public accounting firm that audits the issuer's financial 

statements in connection with statutory and regulatory filings or engagements and 

assurance and related services that are reasonably related to the performance of the 

audit or review of the issuer's financial statements, other than "audit services."  The 

Board has modeled its definition of "other accounting services" on concepts used in the 

Commission's recent revision of its auditor independence disclosure rules.9/   The term 

is meant to capture two categories of services: (1) services the fees for which are to be 

disclosed as "audit fees" under the Commission's revised rules, but that were not 

previously disclosed as "audit fees," and (2) services the fees for which are to be 

disclosed as "audit-related fees" under the Commission's revised rules. 

                                                 
 9/ See Commission Final Rule:  Strengthening the Commission's 
Requirements Regarding Auditor Independence, Release No. 33-8183 (January 28, 
2003), as amended by Release No. 33-8183A (March 26, 2003). 
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The first category generally consists of those services that, while not captured as 

"audit services" under the Board's rules, are performed to comply with GAAS.  As 

explained in the Commission's adopting release, certain services, such as tax services 

and accounting consultations, may not be billed as audit services, but are necessary to 

comply with GAAS.10/   This category would also include "services that normally would 

be provided by the accountant in connection with statutory and regulatory filings or 

engagements" and "services that only the independent accountant reasonably can 

provide, such as comfort letters, statutory audits, attest services, consents and 

assistance with review of documents filed with the Commission."11/ 

The term is also meant to capture services the fees for which are to be disclosed 

as "audit-related fees" under the Commission's revised auditor independence disclosure 

rules.12/  In general, these are fees for "assurance and related services (e.g., due 

diligence services) that traditionally are performed by the independent accountant."  

                                                 
 10/ Id. At 39. 
 
 11/   Id. 
 
 12/   See Commission Final Rule:  Strengthening the Commission's 
Requirements Regarding Auditor Independence, Release No. 33-8183 (January 28, 
2003), as amended by Release No. 33-8183A (March 26, 2003).  See also Schedule 
14A, Item 9(e)(2), 17 C.F.R. 240.14a-101 (as amended, January 28, 2003). 
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More specifically, as noted in the Commission's adopting release, these services would 

include, among others, "employee benefit plan audits, due diligence related to mergers 

and acquisitions, accounting consultations and audits in connection with acquisitions, 

internal control reviews, attest services that are not required by statute or regulation and 

consultation concerning financial accounting and reporting standards."13/ 

In addition, paragraph (2) of the rule provides that, effective after December 15, 

2003, the term "other accounting services" will mean assurance and related services 

that are reasonably related to the performance of the audit or review of the issuer's 

financial statements, other than audit services.   The Board intends that this definition in 

paragraph (2) be consistent with the category of services disclosed as "audit-related 

fees" under the Commission's revised auditor independence rules.  This definition is 

discussed further below in connection with the discussion of Part II of the Form. 

Person Associated With A Public Accounting Firm (And Related Terms) 
 
 The Board is adopting the same meaning for "person associated with a public 

accounting firm" as used in Section 2(a)(9) of the Act, with a few, technical 

modifications.  Commenters raised a number of concerns about the proposed definition.  

                                                 
 13/   See Commission Final Rule: Strengthening the Commission's 
Requirements Regarding Auditor Independence, Release No. 33-8183 (January 28, 
2003), as amended by Release No. 33-8183A (March 26, 2003), 40. 
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A number of commenters suggested that the definition should be limited to only a public 

accounting firm's employees, or at least should leave out certain independent 

contractors.  While the Board does not believe that all independent contractors should 

be excepted from the definition, the Board has revised the definition to clarify that the 

term does not include persons whom the applicant reasonably believes are persons 

primarily associated with another registered public accounting firm.  In addition, the 

Board has clarified that the definition does not cover persons engaged in only clerical or 

ministerial tasks.  Finally, the word "other" has been eliminated before the terms 

"professional employee" and "independent contractor" to clarify that an employment or 

an independent contractor relationship with a public accounting firm is not required for a 

person to be covered by the definition.  Commenters' concerns about this definition 

were related to their concerns about the scope of Parts V and VIII of the Form.  As 

discussed below, Part V, and, for foreign public accounting firms, Part VIII of the Form 

are being modified in light of commenters' concerns. 

 Play a Substantial Role in the Preparation or Furnishing of an Audit Report 
 
Rule 1001(p)(ii) defines the phrase "play a substantial role in the preparation or 

furnishing of an audit report" to mean "(1) to perform material services that a public 

accounting firm uses or relies on in issuing all or part of its audit report with respect to 
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any issuer, or (2) to perform the majority of audit procedures with respect to a subsidiary 

or component of any issuer the assets or revenues of which constitute 20% or more of 

the consolidated assets or revenues of such issuer necessary for the principal 

accountant to issue an audit report" on the issuer. 

The first prong of this definition is based on language in Section 106(b)(1) of the 

Act.14/  Note 1 to Rule 1001(p)(ii) explains that the term "material services" as used in 

this definition means services for which the engagement hours or fees constitute 20% or 

more of the total engagement hours or fees, respectively, provided by the principal 

accountant in connection with the issuance of all or part of its audit report with respect 

to any issuer.15/ 

                                                 
 14/ Section 106(b)(1) provides that foreign public accounting firms shall be 
deemed to have consented to produce audit workpapers and to be subject to the 
jurisdiction of the U.S. courts for purposes of enforcement of any request for such 
workpapers if the firm issues an opinion or "otherwise performs material services upon 
which a registered public accounting firm relies in issuing all or part of any audit report 
or any opinion contained in the audit report." 
 
 15/ One commenter expressed concern that this test would be applied on an 
aggregated basis.  This test would be administered on a firm-by-firm basis.  In other 
words, if a public accounting firm does work for the principal accountant and individually 
does not meet the 20% of engagement hours or fees tests, the firm would not need to 
register solely because its work, when aggregated with other firms working on the same 
audit, would meet the 20% threshold. 
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The second prong of this definition is based on a similar standard used in the 

Commission's auditor independence rules related to partner rotation.16/  As Note 2 to the 

rule indicates, the phrase "subsidiary or component" is meant to include any subsidiary, 

division, branch, office or other component of an issuer, regardless of its form of 

organization and/or control relationship with the issuer. 

For both the definition of material services as well as the second prong of the 

overall definition, the Board believes that a quantitative, as opposed to a qualitative, test 

imposes less of a burden on firms in determining whether or not they fall into this 

category.  The Board has included a threshold of 20 percent, since this threshold is 

consistent with accounting literature on "significance" tests.17/  Several commenters 

indicated their agreement with the 20% threshold. 

                                                 
 16/ The Commission's adopting release provides that "the lead partner on 
subsidiaries of issuers whose assets or revenues constitute 20% or more of the 
consolidated assets or revenues are included within the definition of 'audit partner.'"  
See Commission Final Rule: Strengthening the Commission's Requirements Regarding 
Auditor Independence, Release No. 33-8183, 22 (January 28, 2003), as amended by 
Release No. 33-8183A (March 26, 2003). 
 
 17/ See Commission Final Rule: Strengthening the Commission's 
Requirements Regarding Auditor Independence, Release No. 33-8183 (January 28, 
2003), as amended by Release No. 33-8183A (March 26, 2003), note 139 (citing APB 
Opinion No. 18, "The Equity Method of Accounting for Investments in Common Stock, 
and ARB No. 43, Chapter 7, "Capital Accounts."). 
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Commenters raised several concerns about this proposed definition.  One 

commenter expressed concern that the use of the phrase "material services" in the first 

prong could be read to include non-audit services, such as internal audit services, 

provided to non-audit clients when those services are relied upon by an auditor in 

issuing its audit report.  Several accounting firms indicated that the first prong of the 

proposed definition would be difficult for non-affiliated foreign public accounting firms to 

comply with, since they would need access to the total engagement hours and fees, and 

therefore favored elimination of the first prong.  Other commenters, however, raised 

concerns that the second prong of the definition might capture firms that perform 

relatively minor services such as routine observations of inventory test counts for a 

subsidiary or component of an issuer the assets or revenues of which constitute 20% or 

more of the consolidated assets or revenues of the issuer.  Finally, commenters raised 

practical concerns about when and how the assets and revenues tests of the second 

prong of the definition should be administered. 

After carefully considering the comments it received, the Board has decided to 

keep both prongs of the definition, but to modify both prongs slightly and to clarify the 

second prong's application.  Specifically, the Board has decided to add a sentence to 

Note 1 to the rule to clarify that "material services" does not include non-audit services 
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provided to a non-audit client.  Second, to avoid capturing routine procedures on a 

significant subsidiary as part of an audit, the second prong has been limited to 

performing "the majority of audit procedures * * * necessary for the principal accountant 

to issue an audit report on the issuer."  Finally, the Board has addressed commenters' 

concerns about the implementation of the second prong by adding Note 3 to the rule, 

which clarifies that the 20% determination should be made at the beginning of the 

issuer's fiscal year using prior year information and should be made only once during 

the issuer's fiscal year. 

Public Accounting Firm 
 
 Rule 1001(p)(iii) defines "public accounting firm" to mean a proprietorship, 

partnership, incorporated association, corporation, limited liability company, limited 

liability partnership, or other legal entity that is engaged in the practice of public 

accounting or preparing or issuing audit reports.  The Board has adopted the same 

meaning of public accounting firm as used in Section 2(a)(11)(A) of the Act.  However, 

this definition is intended to include only legal entities, and not natural persons.  An 

individual accountant that prepares or issues an audit report in his or her name would 

be a "proprietorship" and therefore fall under this definition.  Under Section 2(a)(11)(B) 

of the Act, the Board has the authority to expand this definition and designate by rule 
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"any associated person of any entity" described in Section 2(a)(11)(A) as a "public 

accounting firm."  The Board has not chosen to exercise this authority at this time. 

 State  

Rule 1001(s)(iii) would define "State" to mean any State of the United States, the 

District of Columbia, Puerto Rico, the Virgin Islands, or any other territory or possession 

of the United States.  The Board has adopted the same definition of state as used in 

Section 2(a)(16) of the Act.  The idea of including this definition, and the definition itself, 

was suggested by a commenter. 

Tax Services 
 

Rule 1001(t)(i) defines "tax services" as "professional services rendered for tax 

compliance, tax advice, and tax planning."  This definition is based on, and meant to 

include the same group of services the fees for which would be disclosed as "tax fees" 

under the Commission's recently revised auditor independence disclosure rules."18/  

More specifically, as set forth in the Commission's adopting release, "tax compliance 

generally involves preparation of original and amended tax returns, claims for refund 

and tax payment planning-services" and "[t]ax planning and tax advice encompass a 

                                                 
 18/ See Commission Final Rule: Strengthening the Commission's 
Requirements Regarding Auditor Independence, Release No. 33-8183 (January 28, 
2003), as amended by Release No. 33-8183A (March 26, 2003), 40 (footnotes omitted). 
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diverse range of services, including assistance with tax audits and appeals, tax advice 

related to mergers and acquisitions, employee benefit plans and requests for rulings or 

technical advice from taxing authorities."19/  This definition is discussed further below in 

connection with the discussion of Part II of the Form.  

Rule 2100 – Registration Requirements for Public Accounting Firms 

 Rule 2100(a) requires any public accounting firm that prepares or issues audit 

reports with respect to any issuer to register with the Board.  In addition, Rule 2100(b) 

requires the registration of any public accounting firm that "plays a substantial role in the 

preparation or furnishing of an audit report" with respect to any issuer.  These 

registration requirements implement Section 102(a) of the Act, which provides that "it 

shall be unlawful for any person that is not a registered public accounting firm to 

prepare or issue, or to participate in the preparation or issuance of, any audit report with 

respect to any issuer." 

 By introducing the "substantial role" test (defined through the quantitative test in 

Rule 1001(p)(ii) as described above), the rule clarifies the phrase "participate in the 

preparation or issuance of, any audit report with respect to any issuer" used in Section 

102(a) of the Act.  In so doing, the Board intends to create a bright-line test to make it 

                                                 
 19/ Id. 
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easier for firms and others to determine which firms are required to register with the 

Board.  Stated differently, a firm that does not prepare or issue audit reports with 

respect to any issuer, but that does "participate" in the preparation of such reports, is 

only required to register if that participation amounts to a "substantial role," as defined in 

Rule 1001(p)(ii). 

Rule 2100 does not exempt non-U.S. public accounting firms from registration.  

Therefore, a public accounting firm that is organized or that operates outside the United 

States must register if it prepares or issues an audit report on any issuer.  In addition, 

such firms that play a substantial role in the preparation or furnishing of an audit report 

on any issuer must also register, even if the firm does not itself issue the audit report.  

Consistent with the Act, a Note to the rule provides that registration with the Board will 

not by itself provide a basis for subjecting a foreign public accounting firm to the 

jurisdiction of the U.S. Federal or State courts, other than with respect to controversies 

between such firms and the Board. 

Under Rule 2100, individual accountants that are associated with public 

accounting firms are not required to register.  As noted above, the definition of the term 

"public accounting firm" includes proprietorships, and an individual accountant that 

prepares or issues, in his or her own name, an audit report on an issuer would be 
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viewed as a sole proprietor and required to register.20/  Individual accountants that are 

associated with public accounting firms, however, are not required to register. 

Under the Act, the registration requirement will be effective 180 days after the 

date on which the Commission makes its determination under 101(d) of the Act that the 

Board is capable of carrying out its responsibilities under the Act.  Since this 

determination was made on April 25, 2003, the rule will specify that domestic public 

accounting firms that wish to participate in or contribute to the preparation of audit 

reports must register by October 22, 2003.  The Board has also decided to allow foreign 

public accounting firms an additional 180 days to register.  Accordingly, the rule will 

provide that the mandatory registration date for these firms is April 19, 2004. 

Several commenters suggested that the Board's proposed rules were unclear as 

to whether they required the registration of firms that do not plan to participate in audits 

of issuers after October 22, 2003, but that have issued audit reports for issuers covering 

periods prior to the mandatory registration date.  These commenters noted that such a 

firm may be asked to issue a consent with respect to the use of its opinion for the prior 

period.  To address this concern, the Board has added a note to the rule that provides 

that the issuance of a consent to include an audit report for a prior period by a public 

                                                 
 20/ See Rule 1001(p)(iii). 
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accounting firm, that does not currently have and does not expect to have an 

engagement with any issuer to prepare or issue, or to play a substantial role in the 

preparation or furnishing of an audit report with respect to any issuer, will not by itself 

require a public accounting firm to register under Rule 2100. 

Rule 2101 – Application for Registration 

 Rule 2101 requires public accounting firms applying for registration with the 

Board to complete and file an application for registration on Form 1.  This rule is 

consistent with Section 102(b) of the Act, which provides that "a public accounting firm 

shall use such form as the Board may prescribe, by rule, to apply for registration under 

this section." 

 Rule 2101 further requires that, unless the Board directs otherwise, applications 

for registration and any exhibits to such applications must be filed electronically with the 

Board through the Board's web-based registration system.  The online registration 

mechanism is currently being developed and will be available in sufficient time for public 

accounting firms to register. 

In addition, several commenters suggested that the Board should provide a 

procedure for applicants to withdraw their applications.  In response to these comments, 

the Board has added a sentence to Rule 2101 providing that an applicant may withdraw 
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its application for registration by written notice to the Board at any time before the 

approval or disapproval of the application.  The Board will consider rules relating to the 

withdrawal from registration of registered public accounting firms at a later date. 

 
Rule 2102 – Date of Receipt 
 

Rule 2102 defines the date of receipt of an application for registration as, unless 

the Board directs otherwise, the later of (a) the date on which the registration fee has 

been paid, or (b) the date on which the application is submitted to the Board through its 

Web-based registration system.  Although the Board had initially planned to have its 

registration system scan applications for completeness before accepting them, this step 

has been eliminated for administrative reasons.  Applications will not be deemed 

received, however, until the required registration fee has been paid. 

Rule 2103 – Registration Fee 
 
 Rule 2103 requires that each public accounting firm applying for registration with 

the Board pay a non-refundable registration fee.  This rule is consistent with Section 

102(f) of the Act, which provides that "[t]he Board shall assess and collect a registration 

fee * * * from each registered public accounting firm, in amounts that are sufficient to 

recover the costs of processing and reviewing applications * * *." 
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 The Board will publicly announce the registration fee amount and the payment 

procedure before the registration system is operational.  The Board contemplates that 

the amount of an applicant's fee will be determined by formula and that fees will vary 

with the size of the applicant and the number of its issuer audit clients.  Once the 

registration system is operational, the Board will, from time to time, announce (most 

likely by posting on its website or by a similar form of dissemination) the current 

registration fee for applicants.  Several commenters made comments about the amount 

the Board should seek to recover in registration fees and the criteria the Board should 

use in allocating fees to applicants.  The Board will consider these comments in 

connection with its setting of the registration fee.   

 
Rule 2104 – Signatures 
 
 Rule 2104 requires each person signing the application for registration (including 

any consents) to manually sign a signature page or other document authenticating, 

acknowledging or otherwise adopting his or her signature that appears in typed form 

within the electronic filing of the application for registration.  Such a document is 

required to be signed before the application is electronically filed with the Board through 

the Board's Web-based system.  Further, consistent with the Act's provision on the 
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retention of audit workpapers,21/ filers are required to retain the manually signed 

documents for seven years.  In addition, under the rules, the Board or its staff may 

request a copy of any manually signed document retained pursuant to Rule 2104.  The 

Board's rule tracks the Commission's requirement on signatures for electronic filings in 

Regulation S-T.22/ 

 
Rule 2105 – Conflicting Non-U.S. Laws 
 
 Rule 2105 provides that an applicant may withhold information from its 

application for registration when submission of the information to the Board would cause 

the applicant to violate non-U.S. laws.  A number of commenters raised a concern that 

submitting information in connection with an application for registration could cause an 

applicant to have to choose between obeying the laws of a non-U.S. jurisdiction and 

completing the application.  The Board has decided to allow applicants to withhold such 

information from an application for registration. 

                                                 
 21/ See Section 103(a)(2)(A)(i); see also Commission Final Rule:  Retention 
of Records Relevant to Audits and Reviews, Release No. 33-8180 (January 24, 2003) 
(requiring accounting firms to retain for seven years certain records relevant to their 
audits and reviews of issuers' financial statements). 
 
 22/ See Rule 302(b) of Regulation S-T, 17 C.F.R. 232.302(b).  
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The rule further provides, however, that an applicant that claims that submitting 

information as part of its application would cause it to violate non-U.S. laws must 

identify, in accordance with the instructions on Form 1, the information that it claims 

would cause it to violate non-U.S. laws if submitted,23/ and include as exhibits to Form 1 

-- (i) a copy of the relevant portion of the conflicting non-U.S. law; (ii) a legal opinion that 

submitting the information would cause the applicant to violate the conflicting non-U.S. 

law; and (iii) an explanation of the applicant's efforts to seek consents or waivers to 

eliminate the conflict, if the withheld information could be provided to the Board with a 

consent or a waiver, and a representation that the applicant was unable to obtain such 

consents or waivers to eliminate the conflict.  Like all other parts of the application, 

these exhibits must be submitted in English. 

While the Board expects that this rule will mainly be used by non-U.S. applicants, 

the rule would also allow a U.S. applicant to withhold information that would cause it to 

violate non-U.S. laws if submitted to the Board.  It should be noted that, for purposes of 

this rule, the term "non-U.S. law" does not include laws of any State, territory, or political 

subdivision of the United States. 

                                                 
 23/ The Board's Web-based registration system will include an option, next to 
each Item on the Form, for the applicant to indicate that it is withholding information 
based on a conflicting non-U.S. law. 
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Rule 2106 – Action on Applications for Registration  

Rule 2106 governs the Board's approval process.  In general, under this rule, 

unless the applicant consents otherwise, the Board is required to take action on an 

application for registration not later than 45 days after the date of receipt of the 

application.  Rule 2102 defines the date of receipt.  Such action may consist of 

approval, issuance of a written notice of a hearing specifying the proposed grounds for 

disapproval, or a request for additional information.  Rule 2106 is consistent with 

Section 102(c)(1) of the Act, which provides that "[t]he Board shall approve a completed 

application for registration not later than 45 days after the date of receipt of the 

application, in accordance with the rules of the Board, unless the Board, prior to such 

date, issues a written notice of disapproval to, or requests more information from, a 

prospective registrant."  An applicant that does not elect to treat a notice of hearing as a 

notice of disapproval will be deemed to have waived the provisions in section (b) of this 

rule and in Section 102(c)(1) that require the Board to act on applications within 45 

days. 

Specifically, Rule 2106(a) provides that after reviewing the application for 

registration, and any additional information provided by the applicant or obtained by the 

Board, the Board will determine whether to approve the application.  The Board will 
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approve an application for registration if it determines that registration is consistent with 

the Board's responsibilities under the Act to protect the interests of investors and to 

further the public interest in the preparation of informative, accurate, and independent 

audit reports for companies the securities of which are sold to, and held by and for, 

public investors.  If the Board is unable to determine that this standard has been met, or 

if the Board concludes that the application may be materially inaccurate or incomplete, it 

will either request additional information from the applicant or provide the applicant with 

written notice of a hearing, pursuant to the Board's procedural rules governing 

disciplinary proceedings, to determine whether to approve or disapprove the application.  

Such notice will specify, in reasonable detail, the proposed grounds for disapproval and 

may, at the applicant's election, be treated as a written notice of disapproval for 

purposes of Section 102(c) of the Act. 

 If the Board requests additional information, a new 45-day review period will 

begin when the requested information is received.  The Board may request additional 

information when an applicant has failed to complete fully Form 1, or when the 

information is otherwise necessary in order to make a determination on the 
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application.24/  Rule 2106(c) provides that the Board will take action on such 

supplemented applications as soon as practicable, and not later than 45 days after 

receipt of the supplemented application.25/  If the applicant declines to provide the 

requested information, or fails to do so within a reasonable amount of time, the Board 

may deem the application incomplete (and disapprove it on that basis, pursuant to Rule 

2106(b)(2)), may deem the application not to have been received in accordance with 

Rule 2102, or may take such other action as the Board deems appropriate. 

 Commenters raised several concerns with Rule 2106 as proposed by the Board.  

Some commenters suggested that the Board's standard for approval was too subjective 

or, at least, that the Board should provide more guidance on how it will be applied by 

the Board.  Section 102 of the Act does not provide an explicit standard for the Board's 

determination to approve or disapprove an application for registration.  At the same 

time, the Act clearly contemplates that the Board will apply some standard to 

applications for registration before deciding whether to approve or disapprove a 

                                                 
 24/ Accordingly, the Board may request additional information regarding any 
of the applicant's responses contained in Form 1, as well as additional matters that have 
come to the Board's attention and that are relevant to the Board's decision on an 
application. 
 25/ This sentence was added to the Rule at the suggestion of a commenter 
that was concerned that the Board might take the full 45-day period notwithstanding that 
only relatively minimal supplemental information was involved. 
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completed application.26/  The standard in Rule 2106(a) is based on the Board's 

mandate under Section 101(a) of the Act.  The Board considered providing more 

specific criteria, but has decided that additional criteria would be inappropriate in light of 

the varied circumstances of public accounting firms that likely will be applying for 

registration.  For instance, the Board considered providing that the failure of an 

applicant or its associated accountants to have all licenses and registrations required by 

governmental and professional organizations would be a basis for disapproval.  In 

response to the Board's proposal to require applicants to represent that they have all 

such licenses, a number of commenters gave reasons why they could not provide such 

a representation.  In addition, the Board considered providing that certain criminal 

and/or civil governmental actions would be a basis for disapproval.  Actions against an 

accountant that might justify disapproval of the application of a sole proprietor might not 

warrant disapproval of the application of a large public accounting firm if the accountant 

was one of many employees of the firm, however.  Accordingly, the Board has 

determined to retain the current standard and make an evaluation based on the facts 

and circumstances of whether each application meets the criteria in Rule 2106(a). 

                                                 
 26/  See Section 102(c) of the Act. 
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Several commenters suggested that applicants should have "due process" 

procedures through which they could seek and obtain review of a disapproval of their 

application within the Board.  The Board has addressed these comments by changing 

the rule to provide that, if the Board is unable to determine that the statutory standard 

has been met, or if the Board concludes that the application may be materially 

inaccurate or incomplete, it will either request additional information from the applicant 

or provide the applicant with written notice of a hearing, pursuant to the Board's 

procedural rules governing disciplinary proceedings,27/ to determine whether to approve 

or disapprove the application.  Such notice will specify, in reasonable detail, the 

proposed grounds for disapproval.  Because the statute provides for the Board to make 

these decisions within 45 days and also provides for appeal to the Commission, the 

applicant may, at its election, treat the notice as a written notice of disapproval for 

purposes of Section 102(c) of the Act.  Under Sections 102(c)(2) and 107(c) of the Act, 

a written notice of disapproval may be appealed to the Commission.  Therefore, an 

election to treat a hearing notice as a disapproval will afford applicants an immediate 

opportunity to seek Commission review. 

                                                 
 27/ These rules will be the subject of a future Board rulemaking. 
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Rule 2300 – Public Availability of Information Submitted to the Board: 
Confidential Treatment Requests 

 Rule 2300(a) provides that applications for registration will be publicly available 

as soon as practicable after the Board approves or disapproves the application.  This is 

consistent with Section 102(e) of the Act, which provides that applications for 

registration "or such portions of such applications * * * as may be designated under the 

rules of the Board" must be available for public inspection. 

 In order to prevent the disclosure of confidential information,28/ Rule 2300 also 

sets forth a procedure by which applicants can request confidential treatment of any 

information submitted to the Board in connection with their applications for registration.  

Under Rule 2300(b), an applicant for registration may request confidential treatment of 

any portion of an application that either (i) contains information reasonably identified by 

the public accounting firm as proprietary information, or (ii) is protected from public 

disclosure by applicable laws related to the confidentiality of proprietary, personal, or 

other information. 

                                                 
28/ Section 102(e) also states that the public availability of registration 

applications is subject to "applicable laws relating to the confidentiality of proprietary, 
personal, or other information" and directs the Board to "protect from public disclosure 
information reasonably identified by the subject accounting firm as proprietary 
information." 
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Rule 2300(c)(2) requires that confidential treatment requests contain a detailed 

explanation of the reasons that, based on the facts and circumstances of the particular 

case, the information for which confidentiality is sought meets the requirements in Rule 

2300(b).  Rule 2300(f) states that unless the applicant seeking confidential treatment 

consents otherwise, confidential treatment requests themselves will be afforded 

confidential treatment without the need for a request for confidential treatment.  Rule 

2300(d) provides that pending a determination by the Board as to whether to grant the 

request for confidential treatment, the information in question will not be made available 

to the public.  Rule 2300(e) states that if the Board determines to deny a request, the 

applicant requesting confidential treatment will be notified of the Board's decision in 

writing and of the date on which the information in question will be made public. 

Under Rule 2300(g), the information as to which the Board grants confidential 

treatment under Rule 2300 will not be made public.  The Board anticipates that a 

notation in the application that is made publicly available will appear in the place of the 

information for which confidential treatment was granted.  However, the granting of 

confidential treatment will not limit the Board's ability to provide this information to the 

Commission or to comply with any subpoena issued by a court or other body of 

competent jurisdiction, nor will it prevent the Board from making use of this information 
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in connection with the execution of its responsibilities under the Act.  For example, the 

information may be used in the Board's inspection program and investigations, as well 

as in any resulting proceedings, subject to the applicant's right to seek a protective 

order in such a proceeding.  In the event the Board receives a subpoena, the Board will 

notify the applicant of such subpoena to allow the applicant an opportunity to object to 

the subpoena.  Finally, Rule 2300(h) delegates the Board's functions under this Rule to 

the Director of Registration and Inspection. 

 Commenters made several suggestions to improve the Board's proposed 

confidentiality rule.  One commenter suggested the Board delegate the function of 

determining these requests and allow for appeal to the Board.  Rule 2300(h) responds 

to this suggestion.  Several commenters noted that the proposed rule did not specify 

when applications would be made available publicly and suggested that that should not 

take place until the applications had been approved or disapproved.  Rule 2300(a) has 

been modified to reflect that applications will not be made available publicly until after 

the Board has approved or disapproved them.  Commenters also suggested that the 

Board should provide notice to an applicant upon receiving a third-party subpoena 

seeking access to information the Board has granted confidential treatment and oppose 

such subpoenas.  Rule 2300(g) now provides for such notice.  While the Board does not 
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believe it would be appropriate to provide in its rules that it will object to all such 

subpoenas, the Board will respond to such subpoenas in a manner consistent with its 

responsibilities under the Act, including its responsibility to protect proprietary 

information under Section 102(e) of the Act.  The confidential treatment requester will, 

of course, be free to protect its interests by seeking to participate in the proceeding from 

which the subpoena arose. 

Form 1 

 The proposed rules also consist of instructions to PCAOB Form 1, which is the 

form to be used by public accounting firms to register with the Board.  The Board plans 

to develop a Web-based form that will be available only electronically. 

Form 1 consists of general instructions and nine parts, subdivided into various 

items requiring the disclosure of particular information concerning the applicant and its 

associated accountants, and the applicant's audit clients.  The information these items 

call for is, in general, required by Section 102(b) of the Act.  To the extent that Form 1 

calls for information in addition to that specified in Section 102(b), the additional 

information is closely related to the statutory minimum requirements, and is, in the 

Board's judgment, reasonably related to the determination that the Board will make in 
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deciding whether to approve or disapprove an application.  The general instructions and 

each of the parts of the Form is explained in more detail below. 

General Instructions 

The general instructions to the Form contain basic information about the 

application and the application process.  In general, these instructions are self-

explanatory.  General instructions 7, 9 and 10 were added in response to comments 

received on the Board's proposal. 

Many non-U.S. commenters suggested that the disclosure of certain information 

required by the Form, as originally proposed, would violate non-U.S. laws, particularly 

related to confidentiality, data protection and privacy.  In response to these comments, 

the Board added General Instruction 7, which allows an applicant to withhold 

information from its application where disclosure of the information would cause the 

applicant to violate non-U.S. laws.  General Instruction 7 specifies that an applicant 

claiming that submitting information would cause it to violate non-U.S. laws must so 

indicate by making a notation under the relevant item number of the Web-based form, 

and furnish as exhibits -- (i) a copy of the relevant portion of the conflicting non-U.S. 

law, (ii) a legal opinion supporting the applicant's position, and (iii) an explanation of the 
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applicant's efforts to seek consents or waivers, if applicable, and a representation that 

the applicant was unable to obtain such consents to eliminate the conflict. 

In addition, some commenters were concerned that it may be difficult to ensure 

that application information is current when submitted in light of the fact that, particularly 

for larger public accounting firms, it may take significant amounts of time to compile the 

information necessary to apply for registration.  To address this concern, the Board has 

added General Instruction 9 to provide that where the Form seeks current information, 

applicants may submit the information as of a date not earlier than 90 days prior to 

submission of the application and that such information will be deemed current for 

purposes of the Form.  General Instruction 10 specifies that information submitted as 

part of Form 1, including any exhibits to the Form, must be in English. 

Part I – Identity of the Applicant 
 
Part I of the Form calls for information about the identity of the applicant.  This 

Part is generally intended to elicit basic information about the applicant and its 

operations and to facilitate the Board's interaction with the applicant.  The seven specific 

items in this part require information about the applicant's name and identification 

number, contact information, primary contact with the Board, form of organization, 
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offices, associated entities engaged in the practice of public accounting, and 

professional licenses or certifications. 

In Item 1.1, applicants are required to state the legal name of the applicant and, if 

different, the name or names under which the applicant currently, or in the past five 

years, issues or has issued audit reports.  This Item has been changed in two respects 

from the Board's proposal.  First, this Item as proposed required applicants that have 

such a number to disclose their federal employer identification number (or comparable 

non-U.S. identifier), and, in the case of a sole proprietor, the applicant's social security 

number.  In response to commenters' concerns about disclosure of confidential personal 

identifiers, the Board has eliminated the requirement for applicants to provide identifying 

numbers in response to this Item.  Second, at least one commenter suggested that the 

Board clarify which predecessor entities constitute the applicant for purposes of the 

disclosure of names under which the applicant has issued audit reports in the last five 

years.  The Board has sought to clarify this by modifying Item 1.1 to apply only to those 

predecessors for which the applicant is the successor in interest with respect to the 

entity's liabilities. 
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Items 1.2 and 1.3 ask for basic contact information from the applicant.  These 

Items are unchanged from the Board's proposal, except that the Board has added a 

requirement to Item 1.2 that applicants state their website address, if available. 

Item 1.4 asks for the applicant's legal form of organization and the jurisdiction 

under the law of which the applicant is organized or exists.  Under the Board's 

registration system, organizations, and not natural persons, are required to apply for 

registration.  Accordingly, among the examples given of legal forms of organizations are 

"proprietorship" and "partnership."  This Item contemplates that natural persons 

practicing accounting under their own name and that are not organized as a legal entity 

will apply as a "proprietorship."  Likewise, groups of natural persons practicing 

accounting that are not organized as another legal entity should apply as a 

"partnership," whether a partnership has been legally formed or not. 

 Item 1.5 requires applicants with more than one office to furnish, as an exhibit, 

the physical address (and, if different, mailing address) of each of the applicant's offices.  

Item 1.6 requires applicants to list the name and address of their "associated entities" 

that engage in the practice of public accounting or preparing or issuing audit reports or 

comparable reports prepared for clients that are not issuers.  The term "associated 
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entities" is defined in the Board's rules in a manner consistent with the term's use in the 

Commission's auditor independence rules.29/ 

 One commenter suggested that Item 1.5 be limited to offices that issue audit 

reports, as that term is defined in the Act and the Board's rules.  In addition, several 

commenters suggested that Item 1.6 be limited to only associated entities that issue 

audit reports or that the term "associated entities" be defined differently or limited to 

entities within one particular country.  After considering these comments, the Board has 

decided to leave these Items as proposed.  The Board chose the term "associated 

entities" to capture certain entities that are related to the applicant, but that are not 

necessarily in a control relationship with the applicant.  The term is presumably one 

public accounting firms are familiar with because of its use in the Commission's auditor 

independence rules.  The instruction makes clear that individual accountants associated 

with the applicant should not be listed in responding to this Item.  The Board believes 

that obtaining information on all the applicant's offices and those associated entities of 

the applicant that engage in the practice of public accounting or preparing or issuing 

audit reports, or comparable reports prepared for clients that are not issuers, strikes the 

                                                 
 29/ See Rule 2-01(f)(2) of Regulation S-X, 17 C.F.R. 210.2-01(f)(2). 
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appropriate balance between the Board's need for information about the applicant's 

operations and the need to avoid overburdening applicants for registration.   

 Item 1.7 requires applicants to list every license or certification number issued to 

the applicant authorizing it to engage in the business of auditing or accounting, and the 

name of the issuing authority.  This Item does not require applicants to list the license 

numbers of individual associated accountants within the firm (these are required by Item 

7.1), nor does it require applicants to furnish information on business licenses required 

of entities engaged in businesses other than accounting or auditing.   

As proposed, Item 1.8 would have required applicants to state if the firm and all 

individual accountants associated with the firm who participate in or contribute to the 

preparation of audit reports have all required licenses and certifications.  This Item was 

intended to ensure that public accounting firms applying for registration have the 

requisite governmental and professional licenses and certifications to audit issuers.  

Although one commenter supported and suggested expanding this Item, a number of 

both large and small public accounting firms suggested that, for various reasons, they 

could not affirmatively answer this question despite their good faith efforts to ensure that 

the firm and all its associated accountants maintained all required licenses.  In light of 

these concerns, and because information on the applicant's and its associated 
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accountants' licenses or certifications is still required through Items 1.7 and 7.1, the 

Board has decided to eliminate Item 1.8. 

Part II – Listing of Applicant's Public Company Audit Clients and Related Fees 
 

As required by Section 102(b)(2)(A) and (B) of the Act, Part II of the Form 

requires disclosure of the names of all issuers for which the applicant has prepared or 

issued audit reports during the previous calendar year, and for which the applicant 

expects to prepare or issue audit reports during the current calendar year, and the 

annual fees received by the applicant from these issuers for audit services, other 

accounting services, and non-audit services.  Part II implements this directive through 

four specific items. 

The first three items require disclosures about the applicant's issuer audit clients, 

including their names, identifying information, and disclosures about the fees billed the 

issuer by the applicant.  The contours of the required fee disclosures are specified 

through definitions of the terms "audit services," "other accounting services," and "non-

audit services."30/ 

                                                 
 30/ A Note to Items 2.1 and 2.2 explains that, consistent with the 
Commission's proxy disclosure rules, only fees billed by the principal accountant need 
be disclosed in response to this item.  The Note also explains how disclosures are to be 
made for issuers that are investment companies.  The treatment is based on and is 
consistent with the Commission's disclosure rules. 
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To capture different time periods, these disclosures are divided into three items.  

Item 2.1 covers issuers for which the applicant prepared or issued any audit report 

during the previous calendar year. Item 2.2 covers issuers for which the applicant 

prepared or issued any audit report during the current calendar year.  Item 2.3 covers 

issuers for which the applicant expects to prepare or issue any audit report during the 

current calendar year.  Items 2.1 and 2.2 require the same information: the issuer's 

name, business address, the date of the audit report, and the total amount of fees billed 

for audit services, other accounting services, and non-audit services.  Because Item 2.3 

refers to a future period, it only asks for the issuer's name and business address.  A 

Note to Items 2.3 and 2.4 clarifies when an applicant can "expect to prepare or issue" 

an audit report for an issuer. 

Finally, Item 2.4 seeks information from applicants that did not prepare or issue 

an audit report dated during the preceding or current calendar year, and that do not 

expect to prepare or issue an audit report during the current calendar year.  Specifically, 

this Item seeks information about the issuers for which these applicants played, or 

expect to play, a substantial role in the preparation of an audit report during the 

preceding or current calendar year.  For these issuers, the applicant must disclose the 

issuer's name, business address, the name of the public accounting firm that issued, or 
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is expected to issue, the audit report, the date (or expected date) of the audit report, and 

the type of substantial role played by the applicant with respect to the audit report. 

Commenters expressed a number of practical concerns about compiling the 

necessary information to respond to Part II of the Form as proposed.   In particular, a 

number of commenters suggested that the fee disclosures track the categories used in 

the SEC's revised auditor independence disclosure rules and pointed out that a number 

of issuers that will be required to disclose fees in those categories have not previously 

been required to publicly report these fees. 

In response to these comments, the Board has modified the definitions of "audit 

services," "other accounting services," and "non-audit services" to make clear that, once 

the revised SEC rules are effective, the Board intends to use these categories for the 

fee disclosures required by Part II of the Form. 

The Board understands that fee information in these categories has not been 

collected historically and that public accounting firms are in the process of putting in 

place systems to track information in these categories.  Nonetheless, Section 

102(b)(2)(B) of the Act specifically requires applications for registration to include 

disclosure of fees for "audit services," "other accounting services" and "non-audit 

services."  Accordingly, until such time as the SEC's revised rules are effective, the 
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Board has, to the extent permissible under the Act, used categories from the existing 

SEC proxy disclosure rules that were adopted in November 2000 for the disclosures 

required by this Part of the Form. 

Specifically, until December 15, 2003, the term "audit services" will be defined to 

mean the same category of services for which fees are required to be disclosed as 

"audit fees" pursuant to the Commission's 2000 proxy disclosure rules.31/  Section 

102(b)(2)(B) of the Act specifically requires applicants to disclose fees for "other 

accounting services," which are not required to be disclosed under the existing proxy 

disclosure rules.  Accordingly, the Board has defined "other accounting services" by 

reference to concepts from the SEC's revised auditor independence disclosure rules.  

As explained in greater detail above in connection with the discussion of the definition of 

"other accounting services," until December 15, 2003, this term will include two 

categories of services: 1) services the fees for which are to be disclosed as "audit fees" 

under the Commission's revised rules, but that were not previously disclosed as "audit 

fees," and 2) services the fees for which are to be disclosed as "audit-related fees" 

under the Commission's revised rules. 

                                                 
 31/ See Schedule 14A, Item 9(e)(1), 17 C.F.R. 240.14a-101; see also 
Commission Final Rule:  Revision of the Commission's Auditor Independence 
Requirements, Release No. 33-7919 (November 21, 2000). 
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While fee disclosures are not currently being made in these categories, these 

categories of fees have been defined with some precision through the SEC's rulemaking 

process.  In addition, some issuers and public accounting firms may be in the process of 

developing systems to track fees in these categories since disclosures of these 

amounts will be required under the SEC's revised rules, effective for filings after 

December 15, 2003. 

Under the existing proxy disclosure rules, fees must also be disclosed for 

financial information systems design and implementation, as defined in Rule 2-

01(c)(4)(ii) of Regulation S-X, 17 C.F.R. 2-01(c)(4)(ii), and all other services (i.e., 

services the fees for which are not disclosed as audit fees or financial information 

systems design and implementation fees).  Until December 15, 2003, the term "non-

audit services" will be defined to include these two categories of services.  After 

December 15, 2003, applicants will be required to disclose fees for the category of 

services the fees for which are disclosed as "all other fees" under the Commission's 

revised auditor independence rules. 

The Board understands that not all issuers are subject to these requirements and 

that companies subject to the requirements currently are not required to disclose fees 

for "other accounting services," as specifically required by Section 102(b)(2)(B) of the 
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Act.  To address commenters' concerns about the difficulty of accurately compiling this 

information in these situations, the Board added a Note to Items 2.1 and 2.2 that 

provides that, to the extent these fee amounts have not previously been disclosed or 

otherwise known by the applicant, estimated amounts may be used in responding to 

these Items of the Form.  The Board does not intend to penalize applicants that use 

good faith efforts to estimate the fees for "other accounting services" during this time.  

Consistent with these changes, applicants will not be separately required to disclose 

fees for "tax services," as had been proposed.  The Board may choose, once the SEC's 

revised rules are effective, to require disclosure of "tax services" as part of registered 

public accounting firms' annual reports.  The contents of these reports will be the 

subject of a future Board rulemaking. 

In response to other comments received, the Board has simplified and clarified 

Part II of the Form in several other respects.  First, the Board has eliminated the 

requirement to provide the issuer's standard industry code ("SIC").  Second, the Board 

has slightly modified the wording of Items 2.1 through 2.3 to make clear that the 

disclosure requirements pertain to audit reports dated during the relevant time period.  

Third, the Board has added language to the Notes to Items 2.2 and 2.3 to further clarify 

when applicants can "expect to prepare or issue" an audit report for an issuer.  
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Specifically, those Notes now provide that an applicant may presume that it is expected 

to prepare or issue an audit report for an issuer (i) if it has been engaged to do so, or (ii) 

if it issued an audit report during the preceding calendar year for an issuer, absent an 

indication from the issuer that it no longer intends to engage the applicant. 

Fourth, in response to some commenters' concerns about the burden of making 

the necessary determinations to comply with Item 2.4, the Board has limited this Item to 

those applicants that did not prepare or issue an audit report dated during the preceding 

or current calendar year, and that do not expect to prepare or issue an audit report 

dated during the current calendar year.  In other words, as the Note to this Item 

explains, applicants that disclose the name of an issuer in response to any of Items 2.1 

– 2.3 need not respond to this Item.  Finally, the requirement in Item 2.4 to explain the 

applicant's role in the audit has been modified to require only identification of the type of 

substantial role played by the applicant with respect to the audit report.  To enable 

applicants to comply with this instruction, it is contemplated that the web-based Form 

will contain a "pull-down menu" with a list of types of substantial roles, including an 

option to check "other." 

The Board will consider issuing additional guidance on the fee disclosures 

required by Part II of the Form as the date for registration to begin nears. 
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Part III – Applicant's Financial Information 

 
Section 102(b)(2)(C) of the Act provides that the Board may require applicants to 

submit "such other current financial information for the most recently completed fiscal 

year of the firm as the Board may reasonably request."  Consistent with this provision of 

the Act, the Board proposed that applicants disclose fees received by the applicant 

during its most recently completed fiscal year for: audit services, other accounting 

services, tax services, and all other products and services, whether the fees were 

received from "issuers" or from their other clients. 

A number of commenters stated that they are not currently tracking revenues in 

these categories for all their clients and that compiling this information in this form would 

be impractical or at least very burdensome.  In light of these comments, the Board has 

decided not to require this information as part of public accounting firms' registration 

applications at this time.  The Board does, however, intend to require applicants to 

submit information in these categories as part of their annual reports with the Board 

under Section 102(d) of the Act.  Although the contents of the annual and periodic 

reports will be the subject of a future Board rulemaking, the Board encourages public 

accounting firms planning to register with the Board to begin collecting fee information in 
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these four categories for all their clients in order to be able to report revenue in this 

format on an ongoing basis in the future. 

Part IV – Statement of Applicant's Quality Control Policies 
 
As required by Section 102(b)(2)(D) of the Act, Part IV requires the applicant to 

provide, as an exhibit, a narrative, summary description of its quality control policies for 

its accounting and auditing practices, including procedures to monitor compliance with 

independence requirements.  GAAS requires accounting firms to have quality controls 

for their audit practices.32/   

A few commenters suggested that this Part of the Form should be limited to a 

representation about the firm's quality control policies complying with applicable 

standards.  The Board does not believe that this approach would be consistent with the 

statutory directive.  Several other commenters sought clarification of the parameters of 

the description called for by this Part of the Form.  As explained in the proposing 

release, the description should be in a clear, concise, and understandable format and 

should convey the scope and the key elements of the applicant's quality controls for its 

accounting and auditing practice.  A description that addresses all of the elements of 

                                                 
 32/ See AICPA Statement on Auditing Standards ("SAS") No. 25; AU §161; 
see also Statements on Quality Control Standards ("SQCS") No. 2; AICPA SECPS 
Membership Requirements, Appendix K, SECPS sec. 1000.45. 
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quality control covered by the professional quality control standards the firm is subject to 

will be sufficient.  Technical descriptions and detailed explanations of procedures are 

not required.  Absent unusual circumstances, the Board does not contemplate granting 

confidential treatment requests for this Item. 

Part V – Listing of Certain Proceedings Involving the Applicant 
 
As required by Section 102(b)(2)(F) of the Act, Part V calls for information about 

criminal, civil, or administrative or disciplinary proceedings against the applicant or its 

associated persons.  While the Act only requires applicants to submit information about 

pending proceedings related to audit reports, the Form requires information about 

certain additional proceedings that may reflect on the applicant's fitness for registration, 

even though the proceedings may no longer be pending or do not relate to audit reports. 

As proposed, this Part of the Form was divided into six specific items that sought 

disclosure of different types of proceedings involving different persons for different 

periods of time.   Many commenters expressed concerns about both the scope and the 

complexity of the disclosures required of applicants by this Part of the Form.33/  

Accordingly, the Board has sought both to simplify and to narrow its request for 

                                                 
 33/ In particular, a number of non-U.S. accounting firms and professional 
associations expressed concern that proposed Item 5.5 would require applicants to 
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information in this Part of the Form, while still preserving the information necessary to 

decide whether to approve or disapprove registration applications. 

Specifically, this Part now contains three Items.  Item 5.1 would, in general, 

require applicants to disclose whether the applicant or any associated person of the 

applicant is currently a defendant or respondent (or was a defendant or respondent in a 

proceeding that resulted in an adverse finding against the applicant or person during the 

previous five years) in three types of proceedings: 

1. any pending criminal proceeding; 
 

2. any pending civil (or ADR) proceeding initiated by a governmental entity 
arising out of the applicant's or such person's conduct in connection with an 
audit report, or a comparable report prepared for a client that is not an issuer; 
and 

 
3. any pending administrative or disciplinary proceeding arising out of the 

applicant's or such person's conduct in connection with an audit report, or a 
comparable report prepared for a client that is not an issuer. 

 
The third part of this Item further specifies what types of proceedings qualify as 

"administrative or disciplinary proceedings" and provides that investigations that have 

not resulted in the commencement of a proceeding need not be included.  At least one 

commenter specifically suggested that, if the Board required disclosure of more than 

                                                                                                                                                             
familiarize themselves with, and analogize to, a number of provisions of the U.S. Code.  
This Item has been eliminated from the Form. 
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pending proceedings, the look-back period should be limited to five years since this 

period is consistent with the disclosure requirements for past proceedings against 

officers and directors of public companies.34/ 

Item 5.2 would require applicants to disclose pending civil proceedings (or ADR 

proceedings) against the applicant or its associated persons initiated by a private (i.e., 

non-governmental) entity that involve conduct in connection with an audit report or a 

comparable report prepared for a client that is not an issuer.  This Item is largely 

required by Section 102(b)(2)(F) of the Act.  For each proceeding listed in response to 

Items 5.1 and 5.2, applicants are asked to provide basic information about the 

proceeding, the parties, the allegations, and the proceeding's outcome. 

The phrase "a comparable report prepared for a client that is not an issuer," as 

used in these Items, is meant to capture reports of audits performed for clients that are 

not issuers.  Notes to Items 5.1 and 5.2 provide that, for these Items, foreign public 

accounting firm applicants need only disclose such proceedings for the applicant and 

any proprietor, partner, principal, shareholder, officer, or manager of the applicant who 

provided at least ten hours of audit services for any issuer during the last calendar year.  

This is the same group of persons within foreign public accounting firms that must be 

                                                 
 34/ Item 401 of Regulation S-K.  17 C.F.R. sec. 229.401(f). 
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listed in response to Part VII of the Form and for which consents must be obtained 

under Part VIII of the Form. 

Finally, Item 5.3, permits, but does not require, applicants to include an exhibit 

describing any proceeding listed in response to this Part and giving the reasons that, in 

the applicant's view, such proceeding should not be a basis for the denial of its 

application for registration.  The failure to file such an exhibit with respect to a particular 

proceeding will not raise any inference concerning the applicant's view of the impact of 

that proceeding on its application.  The Board will consider any information provided 

pursuant to this Item in its approval process. 

Part VI – Listing of Filings Disclosing Accounting Disagreements with Public 
Company Audit Clients 

 
As required by Section 102(b)(2)(G) of the Act, Part VI requires applicants to 

identify instances in which the applicant's issuer audit clients disclosed disagreements 

with the applicant in Commission filings.  For each such instance in the preceding or 

current calendar year, the applicant is required to disclose the name of the issuer, the 

name and date of the filing, and to submit, as exhibits, copies of the identified filings.  

Disagreements under this Part are specified by reference to the provisions of 

Regulation S-K that require such disclosures. 
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To clarify an issue raised by a few commenters, an applicant is only required to 

identify instances in which the applicant's issuer audit clients disclosed disagreements 

with the applicant in such issuers' Commission filings.  Therefore, if an issuer did not 

disclose a disagreement in a Commission filing or if such disclosure is not required by a 

Commission filing,35/ the applicant of that issuer audit client need not disclose such 

disagreement in Form 1. 

Several commenters suggested that the Board obtain information required by 

Part VI from the Commission's Edgar system or require applicants to provide only a 

hyperlink to or a CIK number for a particular filing, as opposed to providing copies of the 

actual filings.  While the Board recognizes that the information requested in this Item is 

or will be publicly available through Edgar, Section 101(b)(2)(G) of the Act specifically 

requires that an applicant submit "as part of its application for registration * * * copies of 

periodic or annual disclosure filed by an issuer with the Commission * * * ."  Moreover, 

this information is not organized by the public accounting firms involved in the disclosed 

disagreements in the Commission's Edgar system. 

                                                 
 35/ For instance, currently annual reports for foreign private issuers on Forms 
20-F and 40-F do not require this type of disclosure. 
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Part VII – Roster of Associated Accountants 

 
As required by Section 102(b)(2)(E) of the Act,  Part VII requires applicants to 

submit information about the accountants associated with the firm who participate in or 

contribute to the preparation of audit reports.  The scope of this requirement is different 

for foreign firms than for domestic firms.  Domestic applicants must list all accountants 

who are "persons associated with the applicant" and provided at least ten hours of audit 

services for any issuer during the last calendar year.  Foreign public accounting firms 

applying for registration must list all accountants who are a proprietor, partner, principal, 

shareholder, officer, or manager of the applicant and who provided at least ten hours of 

audit services for any issuer during the last calendar year. 

For each accountant listed, applicants must provide the person's name and all 

license or certification numbers (and name of issuing authority) authorizing the person 

to engage in the business of auditing or accounting. 

In addition, both domestic and non-U.S. applicants are required to disclose the 

total numbers of accountants and CPAs (or accountants with comparable licenses from 

non-U.S. jurisdictions) employed with the applicant, and the total number of personnel 

employed by the applicant. 
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Many commenters indicated that the disclosure required by Items 7.1 and 7.2, as 

originally proposed, was administratively burdensome and suggested that the Board 

narrow the scope of the roster and clarify which accountants would be covered by the 

roster.  To address these concerns, the Board has limited the roster reporting 

requirements for domestic applicants to accountants who are "persons associated with 

the applicant" and provided at least ten hours of audit services for any issuer during the 

last calendar year, and the requirements for non-U.S. applicants to partners or 

managers who provided at least ten hours of audit services for any issuer during the last 

calendar year.36/  In addition, as noted above, by excluding from its definition of the term 

"accountant" persons who are engaged in only clerical or ministerial tasks, the Board 

has further limited the disclosure required in Part VII of the Form, as originally proposed.        

Further, in light of privacy and confidentiality concerns expressed by 

commenters, the Board has also eliminated the requirement to disclose the social 

security number (or comparable non-U.S. identifier) of each accountant listed on the 

roster. 

                                                 
 36/ The Board has used the term "manager" in Parts V, VII and VIII of the 
Form because of the term's use in, and familiarity to, the accounting profession.  The 
term is intended to capture the highest level of supervisory position below the partner 
level of the firm. 
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Also, at least one commenter requested clarification of the time frame for 

reporting the information required by Part VII.  To address this concern, the Board has 

added an instruction to the Form that specifies that applicants may submit information 

as of a date not earlier than 90 days prior to the submission of the application and that 

such information will be deemed current for purposes of the Form. 

Part VIII – Consents of Applicant 
 
As required by Section 102(b)(3) of the Act, Part VIII of the Form requires 

applicants to furnish, as an exhibit to their applications, consents related to the 

applicant's and its associated persons' cooperation and compliance with any request for 

testimony or the production of documents made by the Board.  Note 1 to the instruction 

makes clear that the consent and the language in the instruction (except for insertion of 

the applicant's name) must be verbatim.  The note also specifies that the consents from 

the applicant's associated persons required by paragraph (b) of the Item must be 

secured by the applicant no later than 45 days after submitting the application or, for 

persons who become associated persons of the firm subsequent to the submission of 

the application, at the time of the person's association with the firm.  The consents must 

be signed in accordance with Rule 2104, which, among other things, requires the 

manually signed version of the statement to be retained for seven years. 
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Many commenters indicated that compliance with Part VIII, as originally 

proposed, would cause an applicant to violate certain non-U.S. laws.  In response to 

this concern, the Board has added Rule 2105 and corresponding instructions in the 

Form, which allow an applicant to withhold information from its application for 

registration, including the firm and associated person consents required by Part VIII, 

where disclosure of the information would cause the applicant to violate non-U.S. laws. 

Further, to accommodate privacy restrictions related to employment in certain 

non-U.S. jurisdictions, the Board has added Note 3 to this Item, which narrows the 

scope of "associated persons" from whom non-U.S. applicants are required to secure 

consents.  As revised, for non-U.S. applicants, the term "associated persons" as used in 

this item covers only those accountants who are partners or managers and who 

provided at least ten hours of audit services for any issuer during the last calendar year. 

In addition, some commenters noted that Part VIII, as originally proposed, did not 

specify the language to be used in the consents that the applicant is required to secure  

from its associated persons.  In response to this comment, the Board has added Note 2 

to this item, which sets forth the exact language to be used in the associated persons' 

consents.  Moreover, in response to the suggestion that the Board extend the 45-day 

deadline for securing consents from associated persons in order to ease the 
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administrative burden for larger firms, the Board has clarified that applicants must 

secure such consents not later than 45 days after submitting their applications.  In other 

words, an applicant does not have to wait until its application is submitted to the Board 

to secure such consents, but can begin obtaining these consents as soon as possible.  

Further, many commenters objected to the blanket consent used in Part VIII and 

suggested that the Board amend its proposal to include a reservation in the consent 

form, to only require applicants to use their best efforts to secure the associated person 

consents, to clarify that the consent would only apply prospectively to independent 

contractors, and/or to limit the consents to cover only reasonable, and not simply any, 

requests by the Board.  Section 102(b)(3) of the Act,37/ however, specifies the scope 

and contents of the consents, and the Board therefore has decided not to modify this 

item to include these suggested qualifications.38/  Some commenters expressed 

                                                 
 37/ Section 102(b)(3) specifically requires that "each application * * * include * 
* * a consent executed by the public accounting firm to cooperation in and compliance 
with any request for testimony or the production of documents made by the Board * * * 
and an agreement to secure and enforce similar consents from each of the associated 
persons of the public accounting firm as a condition of their continued employment by or 
other association with such firm." 
 
 38/ While commenters did not identify any state laws that conflict with the 
required consents, one commenter suggested that the Board make explicit that the 
Board's rules, as approved by the Commission, requiring the consents would preempt 
any contrary state law.  The Board's rules implement Congress's determination in the 
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concern about the amount of work involved in securing, gathering and maintaining 

written consents from each of their associated persons in accordance with Rule 2104.  

While the Board is requiring that the applicant's consent and the associated persons' 

consents be manually signed and that such manually signed documents be retained for 

seven years in accordance with Rule 2104, the Board leaves it to the individual 

applicants to determine other details as to how such consents will be obtained and 

maintained internally. 

Part IX – Signature of Applicant 
 
Part IX requires an authorized partner or officer of the applicant to sign the 

application in accordance with Rule 2104 and to certify the application's completeness 

and accuracy.  Incomplete and inaccurate applications are subject to possible 

disapproval under Rule 2106(b)(2). 

                                                                                                                                                             
Act that applicants for registration must agree to "secure and enforce [such] consents 
from each of the associated persons of the public accounting firm as a condition of their 
continued employment by or other association with the firm."  Accordingly, any 
otherwise applicable state or local law that conflicts with this requirement or stands as 
an obstacle to the accomplishment and execution of the full purposes and objectives of 
Congress would be preempted.  See Crosby v. National Foreign Trade Council, 530 
U.S. 363, 372-73 (2000); City of New York v. FCC, 486 U.S. 57, 64 (1988). 
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Part X – Exhibits 

 
Part X lists the exhibits that must accompany the application and includes 

instructions on the format for exhibits with multiple pages.  The nature of each exhibit is 

described in the corresponding items, Rule 2105 or Rule 2300. 
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